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Term. 8. M Michael. ; 5 yy, 
*. Gur. en, es” 7 5 
Feu (Lord ) Xing, Lord ek 0 Chancellor. thts 
Sir Feſeph Felyll, Kt. Maſter of the Rolls. _” 
| Sir Philip Tork, Kr. bis Majeſty's Attorney Gebel. 
en 2 —_ pet his e e General. | e 
15 BURROUGHS 4 bald. phe _ | Calo... 
Ke * ap Defendants. | ED 1 
cellor. 
FEINNER, Jenin in * on the 22d of J. ** 1.0 4 
nuary 1713s drem two bills of exchange on the plaintiffs Chan. 69. 
at 8 one for ſeven hundred pieces of eight, the other 8 8 1 
for eight hundred, amounting in the whole to 3171. Sterling, 


payable to the defendant and company, or order, three 1 1550 
months after ſight ; the defendant incloſed them in a letter 
Leghorn, who indorſed them over to 


to his co- partners at 


Neil and Bouciere, and they indorſed them over to Langlois 
and company, and the plaintiffs accept them the 19th of Fe-. 


bruary ; the 11th of February Shinner ſtops payment, of 


which the plaintiffs have advice, by letter bearing date the 
faid 19th of February, which coming to their hands before 
the bills became due, they refuſe. payment, and it being the 


law of Leghorn, that the acceptor of a bill muſt either pay it 
or go to priſon without bail or main-priſe, or if he has any 
objection to the payment, ke muſt bring the money into 


Court, and proſecute the ſuit at his own charges: The 


plaintiffs accordingly brought the money into Court, and 


an and u PTY the 
5 — 


Y 22 e n r # hp IEEE ST RAPE R . N 
o Bees 3 A EY Ss. = x A +4 R's 3 : RD 5 * - 
78 : 9 N L 


2 2 De Term. Sang Michael. 1126. 
RE © By row cauſe, the acceptance was vacated againſt the defendants, and 
. ern, 


it the draw. all the indorſees and negotiators of the bill; and the money 
er falls be- depoſited was returned to the plaintiffs; for by the laws of 
* fore the bill Leghorn, if the drawer has failed, before the acceptance of 
l the bill, and the acceptor at that time has no notice thereof, 
ceptor has he ſhall not be obliged to pay the bill, unleſs he has effects of 
no notice of the drawers in his hands, and then he ſhall be only anſwer- 
it, he is not able for their value; now it was impoſſible the plaintiffs, 
3 diu. when they accepted the bills, ſhould know Skinner had failed, 
unleſs he becauſe the letter which adviſed them of it, bore date the 
has effects ſame day with the acceptance, and they had no effects of Sliu- 
K . ner, but he was indebted to them 2757. Soon after the plain- 
his hands, tiffs came into Exgland, upon which the defendant brought 
and then he his action againſt them in the Court of Common Pleas for the 
1 317. and the pint file this bill for an injunction, which 
their value. was granted till the hearing of the cauſe, upon the plaintiffs 
giving judgment with a releaſe of errors. And the cauſe now 
. coming on to be heard, the Lord Chancellor decreed a per- 
foreign petual injunction againſt the defendants, and that they ſhould 
court is acknowledge ſatisfaction upon the judgment, for his Lord- 
binding in ſhip declared, as the cauſe had received a determination in a 
and a per. Proper judicature, that ſhould be binding there: And to 
petual in prove that our Courts have always a regard to the ſentence of 
junction | x1 cb Courts, he quoted a caſe, where one being tried for 
d e500 murder committed beyond the ſeas, on the ſtatute of H. 8. 
tion pleaded in bar, that he had been tried in Spain and acquitted, 
brought on and the plea was allowed: And his Lordſhip further ſaid, 


51 of that our Courts of Admiralty, every day * 5 in execution 
the acccp. the ſentence of a foreign Admiralty certified to them, 


tancehaving 0 ö 8 | | 8 
been vacated in the court of Leghorn. 1 Yern, 21. 2 Chan. Caf: 74. Cartbew 42. 1 Chan. 
8 237. Nelſ. Fol. Rep. in Can. 186. Scoiab. part I. ſect. 6. n. 8, 9. Nelſ. vo. Rep. 
n Can. 103. | | 


= One tried for a murder beyond ſeas, pleads in bar a trial in Spain, and an acquitral. 

= This is a good plea, 8 * or we | | ED oy 
. 5 Though Langloit and company, being the laſt indorſees, 

1 had the ſole property of the bills, and were therefore made 

1 1 the only parties to the ſuit at Leghorn, yet the ſentence made 

= the acceptance void againſt the now defendants and all others. 

I L | Ajudgment The Lord Chancellor allowed this would have been a pro- 


| - of a foreign per defence at law, yet would not diſmiſs the bill, becauſe the 
i he bioher 7 plaintiffs had given a judgment with releaſe of errors, and a 
| pleaded, or difficulty might ariſe at law, as the plaintiffs in the action, 
2 are not the perſons againſt whom the ſentence was given in 


— $i | | Lebern, 


De Term gans Michaek: 1726 N 


Ebern, and bis Lordſhip ſaid, that this foreign judgment brought for 


might be either pleaded to the action, or given in evidence, the ſame 
as if a ſeaman brings an for wages, the defendant nter. 


may plead in bar, a ſentence of the Admiralty; on give it in 


evidence upon non aſſumpſit, becauſe it defeats the promiſe. 

The defendants council inſiſted, that by the general cuſtom ee 
of merchants, an acceptor is at all events liable, and that it in Ztaly can- 
would be very prejudicial to trade, if merchants: in one not be gen 
ee ſhould have greater advantages than in another, and 3 
De a great detriment to ſubſequent indorſees, that a ſentence _ ' 
of divorce in Iialy has been refuſed to be received in evidence payment i 
here, becauſe they proceed there by a different law : and no act of 
that it was adjudged in Biand's caſe, that ſtopping payment bankruptcy. 
is no act of bankruptcy. 255004 F ot; 


Stopping 


Caſe 2. a 

— 4 

BEECHER. verſus GUILBURN. - 
F If one part- 


N 1 ES 3 | | TY ner borro we 
IE one co- partner borrows money of the other on his n n the 


note, he ſhall pay intereſt for it, though he had more money other on 


in the ſtock than what he borrowed:; for the ſtock is only to note, be 


Wo 3 | | | . ſhall pa 
be employed in augmentation of the trade, for their mutual; N 


benefit, but neither of them can make uſe of it, for their tho“ he had 
own private advantage. | more mo- 
| | ney in the 
. ſtack'cthan 
© Ts 3 | he borrow 
HARPER & al' Plaintiffs. - Gs 


JOHN LEE, an infant, by his guardian LAMBETH» Cul orion 


& al' Defendants. Ia Court 
THOMAS Loctuod made bis will, inter af in theſe f 2108 an 


words, I give and bequeath all my houſes, leaſes, tene- my houfes, 
ments, and goods whatſoever, to my dear wife Margaret leaſes, tene 
© Lockwood, for term of her life : and then to my nephew Men one 
Harper Lockwood, all my books of geometry, architecture e my 


* and ſurveying, and all my mathematical rules and inſtru- wife forliſe, 


ments: and as to any perſon who may have any claim, or aud then to 


nephew 
© demand, as related to me, I give them twelve pence each ; * —— 


* and I make Margaret Lockwood my executrix. Thomas books, ana 


. Leckwoed died, and Margaret proved his will, and took upon all my ma- 


herſelf the execution thereof, Harper Lockwood deviſed all Fang | 


* # » \ 3 this deviſe 
the nephew is intitled after the death of the wife to the books and mathematical rules and in- 
ſtruments only. | | 8 | | "NE 

B 2 o ' his 


— 


4 | De Term. Sancti Michael: 1 72 


| died, Margaret aſſigned the leaſe now in queſtion, part of 


the premiſfes deviſed: to her to the defendant Lambeth, and 


others, in truſt; ſor herſelf for life, remainder to John Lee, 


the defendant, and ſoon after died. Two queſtions aroſe 


+ upon the will of Thomas Lockwood. 


%% 


Chancellor was of opinion that Thomas Lockwood having de- 
viſed in general all his houſes, leaſes, 'tenements, and goods 


whatſoever to Margaret för life, and that Harper Lockwood, 
after her death, ſhould have ſuch a parcel of his ſaid goods, 


, 


- viz.\ His books and mathematical inſtruments, and the words 


bearing that plain meaning, that he was intitled only to the 


ſaid books and inſtruments. The council for the plaintiffs 


argued, that Harper Lockwosd was executory deviſee after the 
death of Margaret, of all the houſes, leaſes, &c. And that 


a („) comma, and an (and) were wanting after the words 


[then to my nephew Harper Lockwood ) and that the will 
ould be read thus, viz. I give all my houſes, Sc. to Mar- 


garet for life, and then to my nephew Lockwood, and all my 
books, Sc. which latter clauſe they conſtrued as an additi- 
onal immediate deviſe; and that Margaret herſelf underſtood 
the words in this ſenſe, becauſe ſhe delivered him the books 


and inſtruments immediately after the death of the teſtator. 


if the teſta= Secondly, allowing the leaſe did not paſs as an executory 


= _ . deviſe to Harper Lockwood, to whom the reſidue of the ſaid 
tions twelve term ſhould go after the death of Margaret? And the Lord 
pence a Chancellor declared, that Margaret as executrix was intitled 


piece, or to it by law, and that ſhe having affigned over the whole | 


twel | X 2 22 . | 
: 3. term in her life time, it belonged to the defendant Lambeth, 


no more, as ſurviving"afſignee, and that his title could not be diveſted 


his exccut- by the next of kin, for they were debarred from claiming the 


1 reſidue by the expreſs words of the will, by which the teſtator 


ſorplus not gives them twelve pence a piece as was adjudged by the Houſe 
—_— of of Lords, 'the 8th of March, 1706, in the caſe of Vacbell 
y bis will. verſus Bretton, where his children brought a bill againſt his 


See poſt. 


caſe 12. executors, for an account of the ſurplus of his perſonal 


caſe 26. eſtate not diſpoſed of by his will, whereby he gave to his 


mY 17 daughter 4 all his goods and plate, 1 500%, to his fon B, 
2 Fern. 247, x | 


36r, 425, 


196. Mod. 247. | 


673, 736, 675, 648, 104, 148. 1 Vern. 473. 30. 3 Sali. 82. caſ. 1. Chan. caſ. 


„on Ad 1h26. 


and 107. and no more to his ſon V. and 10s. and no more 
to his wife's daughter P, and made: c and” D executors, and 
gave them 100/. each,” but made no diſpoſition of the re- 
fidue, and an account was decreed; becauſe the leaving them 
icular legacies did not debar them of their title to the re- | 
ſidue, but this decree was reverſed in Parliament in favour of 7a 
the executors title at law, becauſe the teſtator by. expreſs mr 
words had barred V. and P. of any claim to o the See PR 
leaving them 10s. * no more. 


a ANONYMOUS, 7 453% e 4Miliwts 


THE Maſter of the Rolls ſaid — a woman may adds * Th, Jos 
a will of her perſonal eſtate at twelve years of age, and a 1 $7 10 


man at fourteen, Went. office of executors 212; and that 1 n. 3% 


when a legacy is given to an infant, the teſtator makes it ne- 326. A 
ceſſary to come into this Court, for directions how to lay it 2 | 
out; and therefore this application ought to be conſidered as at twelve, a 
an incumbrance on his wud and the coſts muſt be Paid o out 3 
of his aſſets. 5 | Pam Þ . 


Comb. 50. 
Scvinb. part 2. ſect. 2, 34 H. 3. ch. 5. Co. Lie. 89, a. 5 Co. 29. If an infant ſues for 
a legacy, coſts myſt be paid out of aſſets, 2 not out on the * 
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” Chop GREENM WOOD s Caſe. 
Eodem die. 5 & | 5 : N PIDDINGTON *verſus M AIN. aer 7 
By the cu- THE Attorney-General produced from the city- books, the 


was 8 note of a caſe, of the orphan of Nizholas Clerk, which was 
man may referred to Sir George Treby the Recorder in 1679, by the 
deviſe over Lord Mayor and Aldermen, to certify the cuftom : who cer! 
the o ef tified, that it appeared to him by ſeveral precedents, that by 
bis ole or. the cuſtom of London, a freeman of the ſaid city might de- 
Phan, if a viſe over the orphanage part of his ſole orphan, if a ſon, 
— _—_ on his dying before twenty-one, if a daughter, on her 
ford twenity dying before twenty-one years of age, or marriage, and that 
| one, if a a will made by the orphan, in caſe the freeman had / ſo deviſed 
dapghter, it over was void. And Mr, Lingard the Common Serjeant 
| 1 xd read three other precedents, one in the 4th of H. 5. another 
= marriage or in the 18th of H. 8. and a third in the iſt of Ph. and IA. 
| | ewenty one, and faid, that Sir Heneage Finch, Recorder of London in the 
* the! eh? reign of King Charles I. was {of the ſame opinion, and that 
| 3 awill. this was a reaſonable cuſtom, and very conſiſtent with the 
cuſtom of the orphanage part; whereby a ſure proviſion was 
ſecured for the children of freemen, ' which this cuſtom did 
| not deprive them of, but only upon the contingencies before 
mentioned, gave the preference to the father's appointment, 
1 Chan. Caf. in prejudice of the repreſentative, or legatee of the orphan. 
199 · contra And the Maſter of the Rolls decreed accordingly.. It was 
2Ventr, adjudged by Lord Chancellor Macclesfield in the caſe of Blun- 
2X . 2 del and Barter, and by the laſt Lords Commiſſioners of the 
Londen, Great Seal, in the caſe of Lewin and Labin that tho' the 
though cer- cuſtom was not proved in the cauſe by the proper certificate, 
tified, may it might be made out by precedents, as was done in this 


1 be made | | 
| 3 caſe. 2 Chan. Caſ. 117. 
cedents. 


But ſee the next ſollou ing caſe, 
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not determine the cuſtom from precedents, and caſes, ſince Londen from 
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lands to be ſettled on the faid Mary Price f 
0 Lord Scudamore and his heirs. Jane Scudamore died, and 


— 
2 
— , 


De Term. Sancti Mighael, 1926. 7 
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ANONYMOUS. , 
AN order being made in the city of London to certify a E 
cuſtom, they returned, that it did not appear whether there A _— 
was ſuch a cuſtom or not, and the Lord Chancellor was of 31d not f. 
opinion, that this was an inſufficient return, and made an pear, 3 
order on them to make a new return in a fortnight's time, cher there 
and declared if they did not, he would fine the city. The ——_—_ 
council argued, that this amounted to a certificate that there not, if not 
was no ſuch cuſtom, that in the caſe of Aibint and W ater/or, good. 

the city certified, that they could find no inſtance. of the + 
cuſtom referred to them, but ſubmitted it to the determina- / | 
tion of the Court, and Lord Chancellor Cowper declared Lord Chan- 
that this amounted to a certificate that there was no ſuch cellorwould 
cuſtom. In this caſe the city ſent their books for the inſpec- 2 65 
tion of. the Court, but the Lord Chancellor ſaid he would cuſtom or 


i 1 % 
* 

* 7 

k * 4 


. . . the ci 
the law had directed in what manner the ſaid cuſtoms were oy — 


; | law had ap- 
pointed a proper trial. See the next preceding caſe. _ 


# GIBSON, and UX, & al Plaintiffs Caſe 7. 
MARY SCUDAMORE an infant, by her guardian DIGBY, In Court 
and COTES, Defendants. | 5 8 


FANE Scudamore deviſed the reſidue of her perſonal , Cat in 
eſtate, after payment of her debts and legacies, to her r Can, a 63, 
ary Price, in truſt, to inveſt the = f fn; a purchaſe of 8.C. 

r life, remainder 


„ 


the ſurplus of her perſonal eſtate amounted to eight thouſand 


pounds. Some time after Mrs. Price laid out three thouſand 
pounds on a purchaſe of lands in Norton, Lord Scudamore 


died before any eſtate was purchaſed with the truſt money, 


leaving Mary Scudamore the defendant, his only danghter 
and heir. Mrs. Price by her will bequeathed ſeveral legacies 


to the plaintiffs, and made Mary Scudamore (who was alſo 
her heir) executrix, and deviſed the lands in Merton to her 
in fee, and alſo the reſidue of her perſonal eſtate after pay- 
ment of debts and legacies, and appointed the defendant 
Cotes, executor during the minority of Mary. The plaintiffs, 
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her own life, and Mary Scudamore to them: * 

as heir of Lord Scudamore, this deviſe of the Norton lands to 
| the ſaid Mary in fee, is an equitable execution of the truſt 

If one cove» for the value of the ſaid lands. If one covenants. to ſtand 
Rnd fires ſeized to the uſe of his ſon in tail, with ſeveral remainders 
to the uſe of over, and he permits the lands to deſcend to him, this is a 
his ſon in performance of the covenant in equity; becauſe the ſon; may. 
9s tor ſettle the lands according to the limitations, that hy making 
over, and Adary Scudamore reſiduary legatee, it is plain Mrs. Price 
ſuffersthe thought there would be a ſurplus, whereas if the faid deviſe 
lands to de- is not taken as part of the truſt money, the aſſets will not be 


li — — ſufficient to pay the legatees five ſhillings in the pound. 


ble per- 
formance of the covenant, 1 Chan, Caf, 301, Nelſ. fol, rep. in Canc. 290, 294. 2 Vers. 


439, 558, 709, 638. 


There was no mention in Mrs, Price's will, that ſhe de- 
viſed thoſe lands to Mary, in part ſatisfaction, or that they 
were purchaſed with part of the truſt money; nay it ap- 
4, truſtee Peared from Mrs. Price's books, that the truſt. money ſtood - 
of Soo. to Out on mortgages, and other ſecurities, after the making the 
be inveſted ſaid purchaſe, yet the Lord Chancellor 4 ib the onlx 
ws 63 way to ſatisfy all the clauſes of the will, decreed that the real 
herſelf for Eſtate ſo deviſed ſhould be taken as a ſatisfaction pro tanto, 
| life, remain- and that the 3000. and intereſt from the death of Mrs. 
— de * Price ſhould be deduQted out of the 8 tt... 


lands of . | | | ct | 
| 3900). value, (which ſhe purchaſed after the truſt, but not with any part of the truſt mo- 


ney) to B in fee and ſeveral pecuniary legacies to others, and makes I reſiduary legatee, 
the deviſe of the real eſtate was decreed to go to B, in part fſatisfaQtion, the aſſets being 
otherwiſe deficient to fatisfy the legacies. 2 Vern. 177, 255,258, 298, 478, 498, 348, 
115, 110, 555, 448, 484. N | 


Nelſ. 850. His Lordſhip declared that it was now ſettled in equity, 
. that if the debtor leaves his creditor a legacy equal to his 
Sacy equal debt, that ſhall be taken as a payment, And that ſpecific 
ro a debt, is legatees ſhall not abate in proportion with pecuniary, on a 
 eonfidered deficiency of aſſets. OTE I 
| as à Pay» | If 
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nent. 1 Salk, 1585, cat. 5. 508. caf.. 4. Vide poſt. caſe 68, :ca ö r ro 
mall not abate in proportion with pecuniary. 2 chan. caſ. 274˙ 2 W 155. 
n. 31. 175 * t chan. rep. 133, ASSL. * 7-908 rep. in can. 
„ e Rn” 

- If the beer ſets forth. in bis bin, that n n If the 


another: kingdom, or upon affidavit of his living abroad, the fran. | 


Court will make an order, on a motion, for the plaintiff to other king- 
give ſecurity to a Six-Clerk to pay the . before * N | 


; muſt 
tendant be n e neſt ace = Og 10 oat ge 


RAT TORE n OE pa Coſts. 


JOHN CAmRICK(H fo * wok * be Revinjton 4 So 
Thoma Torrain, and Jane his wife, John Robſon and Mar- Caſe 8. 
garet his wife, (which faid Anne, Fane, Margaret, and 
Frances Erringun one of the defendants, were the four la Court 
fſters and coheirs of Edward Errington deceaſed ) Plain: * 
tiffs. : 

THOMAS ERRINGTON, William Roving | Ne, 
Errington ſpinſter, Richard Ridley and Nicholas ' Fenwick, 
Eſqrs. and Chriflopher Saulby, ſon and heir of Ralph Seulby, | 
(which ſaid Mr. Ridley, Mr. Fenwick, and Mr. Soulby, 
were only truſtees of the eſtate in queſtion) Defendants. * F 


EDWARD KEreiagton, beg RY and heir at law to 
Milliam Errington an infant, be ore he came into p̃oſſeſſio(n 

of the eſtate in queſtion did in the life-time of the ſaid infant. 
by indenture dated the 15th of October 1514, covenant to 
levy a fine of the ſaid eſtate to Mr. Ridley and Mr. Fenwick 

and their heirs, and by another indenture, bearing date the 

19th of the ſaid Ofober, it was declared, and agreed, that 

the ſaid fine ſhould enure, to the uſe of the ſaid Edward 
Errington for life, without · impeachment of waſte, remainder 

to Ralph Soulby (the defendant Sculby's late father) and his 

heirs, to preſerve contingent uſes, remainder to the firſt, 

and other ſons of Edward Errington in tail male; remainder 

to Thomas Errington for his life, without impeachment of 
waſte, and from, and after the determination of that eſtate, _ 
then to the uſe of the faid Ralph Soulby and his heirs, for the 25 
life of the ſaid Thomas Errington, in truſt, to preſerve con- | 
tingent uſes, and eſtates, remainder to the firſt, and other 

ſons of Thomas Errington, in tail male; remainder to Wik 

tam Errington for life, without impeachment of waſte, re- 
mainder to truſtees to preſerve contingent uſes, remainder to 

the firſt, and other ons of the faid William Errisgim in fail - 
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ſons in tail male; remainder over to Ridley and F. 
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male, with remainder to the ſaid Edward Errington in fee. 
' | The faid fine was accordingly levied, and the ſaid infant died 
in the year 1716, without iſſue. Whereupon the eftatede- 
ſcended on the faid Edward Errington as his heir at law, who | 


entered, and became ſeized thereof; and being deſirous to 
ſupply any defect which might be in the ſaid ſettlement, he 
by indentures of leaſe and releaſe, bearing date the 21ſt and 


22d of April 1718, and by fine thereupon levied, in confi- 
deration of 2000. therein mentioned to be paid him by Ridley 
and Fenwick, (but which was really the money of Thomas 


Errington, which Edward was indebted to him by bonds) 
and for other conſiderations therein mentioned, did 
grant, and convey, the eſtate in queſtion, to Ridley and 
Fenwick and their heirs, to the uſe of him the ſaid Edward 
Errington for his life, with remainders to his firſt, and other 

nel, and 
their heirs; who by indenture executed the ſame day, but 
dated the day after, declared that the 2000. was the proper 
monies of Thomas Errington, and that their names were made 
uſe of, in truſt only, for Thomas Errington and his aſſigns 
for his life, without impeachment of waſte, and from and - 
after the determination of that eſtate, then to the uſe of 
the ſaid Ralph Soulby and his heirs during the life of the ſaid 
Thomas, in truſt to preſerve the contingent uſes and eſtates, 
remainder to the firſt, and other ſons o* Thomas in tail male, 
remainder, to William Errington for life, without impeach- 


ment of waſte, remainder. to truſtees to preſerve contingent. 


ufes, remainder to his firſt, and every other fon in tail male, 
remainder to Edward Errington in fee. The firſt of Septem- 
ber 1719, the ſaid Edward Errington died without iflue, and 
thereupon, Thimas Errington entered upon the eſtate in. que- 


ſtion, and in or about Michaelmas term 1719, the plaintiffs 


exhibited their bill againſt the defendants, thereby inter al 
charging, that T h»mas and William Errington were papiſts, 
and therefore by the ſtatute of 11 and 12 of Vil. 3. ch. 4, 
ſeQ. 4. were diſabled to take by purchaſe, any intereſt in 


lands, and that the ſaid Edzvard Erringtan was infirm, and 


weak in body and mind, and not ſenſible when he executed 
the ſaid ſeveral conveyances ; and that the 200/, conſidera- 
tion money was not paid, but inſerted only in the ſaid inden- 
ture of releaſe to colour the ſame, or if paid, that it was not 
a valuable conſideration, and that the ſaid deeds ſeemed to be 


gained by fraud and impoſition, and prayed that they might 


be put into poſſeſſion of the premiſſcs, ar at leaſt might be 
At 


De Terms Seng Michast, «156. 


at liberty to try their title at law without being prejudiced by 
the ſaid deeds of 1918; Nilliam Errington by his anſwer 


| infiſted, that he was a proteſtant; and upon two former 


hearings, the Court declared that there was a groſs impoſition 


on the ſaid Edward Errington, in obtaining the ſaid deed of 


ſettlement, and therefore decreed that it ſhould be delivered 
up to the plaintiffs to be cancelled, and that the receiver 
ſhould deliver poſſeſſion of the ſaid; eſtate to the coheirs of 
Edward Errington, but the ſaid cauſe being re-heard on the 
12th of November 1726, the Lord Chancellor did think fit, 
and fo order, that the former orders ſhould be reverſed, and 
his Lordſhip declared, that he faw no cauſe to ſet aſide the 


| ſettlement. But then the queſtion was, to whom the eſtate 


ſhould go during the life of Thomas Errington ? he being a 
papiſt, and having no iſſue- male. Whether to the right 
heirs of Edward Errington, or to William Erringtan the re- 
mainder-man ? And the counſel for the defendant William 


Errington argued, That Edward Errington having by the ſaid 


ſettlements conveyed away the whole eſtate, ſubject to the 
uſes and truſts expreſly declared, his heirs at law were thereby 


excluded from having any benefit of the eſtate, till after all 


the particular intermediate uſes were ſpent, and therefore to 
raiſe a truſt by implication, in favour of the heirs at law, dur- 
ing the life of Thomas Errington, out of the ſuppoſed eſtate 
of Soulby the truſtee to preſerve the contingent uſes, was to 
give them a preference to the particular uſes, to which 
they are expreſly poſtponed by Edward Errington the grant- 
or, who had an abſolute power over the eftate. Secondly, 
Where an eſtate is limited to a perſon incapable of taking, 


the next remainder ought according to the rules of law to 
take place immediately; and conſequently Thomas Errington = 


being incapable to take by the ſaid act, and having no iſſue, 


| William Errington is entitled to be let into the perception of 


the profits, immediately upon the death of Edward Erring- 
ton without iſſue, there being no intervening equitable eſtate 
to Pony him, for though the legal eſtate ſhould be taken 
to be in Soully to preſerve the contingent uſes, (which poſſibly 
may never ariſe) yet ſince the truſts annexed to that eftate 


are void to all other purpoſes, it ought not to be any impe- 
| diment to hinder William Errington from enjoying the benefit 


of the eftate, nor to have any further effect, than to preſerve 
the legal intereſt in the truſtee, for that contingent purpoſe, 


| for which alone it can be good, viz. to let in the ſons of 


Thomas Errington, in caſe he ſhall have any. As in e 
e 5 | __ Bawlef's 


De Term. guest Mithael. a 


 Bowles's caſe 11 Co. 79 b. Thomas Bowles conc to 
ſtand ſeized to the uſe of himſelf and of Arne his intended 
wife for term of their lives, and after their deceaſè to the uſe 
of their firſt iſſue- male, and the heirs male of ſuch iſſue law- 
fully begotten, and ſo over to the ſecond, third, and fourth - 
iflue-male, c. and for default of ſuch tlie, to the uſe of 
the heirs male of the body of the ſaid Thomas and Anne 
lawfully begotten, with remainders over. It was reſolved _ 
that till iſſue- Male, Thomas and Anne were ſeized of an ef; 
tate in tail, and that then the eſtates ſhould open, and they 
become tenants for life, to let in the ſon's remainder : nor 
ought the ſaid legal eſtate to obſtruct the limitations of the 
ſettlement in any other reſpect, much leſs to prefer the heirs 
at law of the grantor, to William Errington, contrary to ths 
ok: (0h s intent declared in the deed. 65 
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Thirdly, ſuppoſi ing thiave was a reſulting truſt inks the 
life of Thomas Errington, yet that truſt did ariſe upon the 
ſettlement in 1714, (which was good by eſtoppel); and 
Edward Errington had a power to diſpoſe of that truſt, 
which might very well, and did clearly paſs by the ſubſe» * 
quent ſettlement of 1718, and conſequently, that truſt - 
eſtate being no ways neceſſary to preſerve the contingent re- 
mainders under the ſettlement of 1718, will now veſt in 
William, there being no boyy in efle capable of taking it 
before him. 

| x | a | 2 

An eſtate is But the Lord Chancellor decreed in favour of the right 

ws veal ig heirs of Edward Errin "gon, and declared, that the aQ _. 
ey ite, re. baving made the truſt for the benefit of Thomas Errington 

mainder to Void, did for ſo much defeat the intention of Edward 
woſtees to % e but that equity would ſee the reſt of the ſettle» 
4 ro ment performed, as far as the rules of law would permit, 

| uſes, re- that the limitation of the premiſſes to William Errington, . 

mainder to is by the expreſs words of that ſettlement not to commence, 
an Haga „ or take place, until after the death of the ſaid Thomas 
other ſon . . Errington, and on failure of iſſue- male of his body; neither 
in tall male, of which have yet happened, and poſſibly may not happen, 
* during the life-time of William Errington, and therefore in 
life, re. the mean time, William has no manner of right or title to 


mainder to the poſſeſſion of the premiſſes, or the rents and profits 
truſtees to 

preſerve contingent uſes, remainder to his firſt, and every other ſon in tail male, remain- 
der to the right heirs of the grantor, is a papin, and has no ſon, the truſt during his 
life ſhall go to the right heirs of the grantor, and not to 2 the next remainder man. 


3 
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contends for, ſhould: prevail, the limitation to the fons! of 

Thomas Errington, (if he ſhould hereafter have any) would” 

be thereby defeated,” contrary to the expreſs deſigu of the 

| grantor, for if a perſon is to take by purchaſe, and, the! | 
eſtate is once gone over to the next in remainder before that If one that 
perſon comes in eſſe, there is no inſtance of the eſtates be- — =p 
ing ever brought back again, tho' tis other wiſe in caſe af à hot in eſſe 2 
deſcent ; as where lands are given to H and the heirgof his at the tie A 
body, remainder to Bin fee, A dies without iſſue, B. enter fen, Y 
and M's wife is afterwards delivered of a ſon, the ſon ſhall takes, he.” 


25 


take: He alſo allowed that if an eſtate is deviſed to C for eſtate n 
life, remainder to D, and G happens to be a monk? that D hir birth is 
ſhall take immediately, but that this caſe is very different, she Krit 
for between the remainder” to Thomas Errington, and the back again, 
remainder to Miliam Errington, there are ſeveral intermedi- but it * 
ate remainders that would be deſtroyed, and is eaſily diſtin- f, 6 ent 
| guiſhed from Leis 'Bowlers' cafe, for there the contingent by, deſcent. " 
| remainder took effect whilſt the particular eſtate ſuhſiſted. Carter 1989. 
He allowed that it was the iritention of Edwurd Erringion Efate to 
that his heirs ſhould not take but as laſt in remainder, but for life, re- 

that they took by @ new title given them by the law," the pro- 5.184 

fits of the premiſſes dur ing the life of c Thoma Errington Don #B © 

being undiſpoſed' of; Whereas William Errington had notball take 

title but by the ſettlement, whereby the grantor intended nue 55 
that he ſhould not take the eſtate, while Thomas or his iſſue- 1 4 | 
male were alive, „ e Pace, w 
| | Caf. 87 3 


l 
T1 420 54 


4 - 
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| „ 2 2 2 . 722. Cre, El. 422. 
This decree was affirmed in parliament on Wedneſday, May the I 5th 1728, 


The word purchaſe in the act of the 11 and 14 N g. ch. The word, 1 
4. is to be underſtood as it ſtands in oppoſition to deſtent in 3 | 1 
a legal ſenſe, and a deviſe of lands is within the meaning of herſtood in 2 
be act, the words of which ought to be explained! according legal MB 

to their ſenſe in law, 'nay a real eſtate deviſedonhy by conſtrus- nete. | © 


; tt ha ans 2 0 A” ſed to 
ion of a court of equity is a purchaſe within theatt,. as gefcent, in 


er | | 
en, here lands are deviſed in truſt, to ſell for payment of dehts ghe a& of- 
in and legacies, and to pay the ſurplus money to a papiſt, berg 2 Is 


auſe ſuch a ceſtuy que en- 2 wil * ne A deviſe of 


| 017 FT e ee hahn 
within the act, or even a deviſe only by conſtruction of a court of equity, as where 
lands are deviſed to be ſold for payment of debts and legacies, and to pay the ſurplus to a 


— 
: 


papiſt. Poſt, Ca, 194. YES Fes . 
. » " - 98 4 . 1 * 9 - * a> 
» — 


wm me, dane, Micbadk 1920 


i compel the truſtees to convey over to him upon his paying 
ö | of, the debts and legacies; -Both which points were adjudged. 
1 by the Houſe, of Lords in the caſe. of Roper and Radaliſt, 
1 | where the decree- e Horeeurd of * Ow 14 . 
þ | 3 was reverſed. + | | 


Lord ets A We 1 0 ne dend in & 7 previous: 
1 do his: marriage, ſuffers a common recovery, to the uſe of 
Ul. 1K per it him and his heirs, and; afterwards, by leaſe and releaſe he 
1 tenant in ſettles the lands to the uſe. of himſelf for life, remainder to 
tail ſuffers truſtees to preſerve contingent remainders, remainder to his 
1 0 firſt,” and every other ſon ef that marriage in tail male, with 
of a ne remainders over. Afterwards Lord Derwentævater is — 
his hejrs he ed of treaſon, and executed, and his ſon an infant put in 
isnota his claim before the commiſſioners, which 15 s diſmiſſed by 


2 . the opinion of four, againſt three, but this deeree of diſ- 
act, which vr was reverſed on an appeal to the delegates 5 Georg. 


mon be . by the opinion of four againſt Mr. Juftice Forteſcue, that 
8 Lord Derwentwater was not a purchaſer within the aq; of x LY 
parchaſes. and 12 V. gz. ch. 4. for the recovery was not a new acqui- 
fition, but a, modification of the family eſtate, and that the 
x. +. (Re could: only be meant of new. purchaſes. And Mr. . a 
tice Tracy was of the ſame opinion, upon a caſe, that aroſe 


on a trial at the North e in 1707s nen mas le 


+ | 


to his determination. 
Caſe 9. HIDE plaintiff FER 
j In Court WICMORE & al” 1 1 | 
| Lord Chan- = | 


_—_  NATHANIEL HYDE; the grandfather of the plaintiff, N 
and Alice his wife, by leaſe and releaſe convey certain 
| lands to truſtees and their heirs, in truſt, for Nathaniel for 
I life, and after his deceafe, in truſt, to ſell, and to pay the 
mmaoney, and profits till ſale, to ſuch child, or children, as 
Alice ſhould appoint. Nathaniel dies, and Alice, in purſu- 
ance of her power, appoints, that the truſtees, till a ſale, 
ſſould ſtand ſeized to the uſe of her ſon Nathaniel for life, 
remainder to the truſtees to preſerve contingent remainders, 
remainder to the firſt and every other ſon of Nathaniel in 
51  taibmale, remainder to the heirs of the body of Nathaniel, 
* - with ſeveral remainders over, and that when the eſtate 
ſhould be ſold, other lands ſhould be purchaſed with- the 


money, and ſettled to the ſame uſes, ' The plaintiff, as 
daughter 


g 3 
* 
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e De Term. San& Michael. 1726. 


daughter and heir of the body of Nathanie/ the Ga! claims 
the lands under that appointment, and brings her bill inter 
al” againſt the defendant J/igmore, to have the title deeds, 
and writings of this eſtate that were in his hands, delivered 
up. The defendant; #/igmore in his anſwer.ſets forth, that 


| he received them from Alice, amobg'other writings, as her The plain- 


attorney, and inſiſts upon keeping them till he is paid a bill tif uns de- 
of 60/, for fees and n which Alie 4 indebted nee at- 
to him. And the Lord Chancellor thought this very rea- torney his 
ſonable, and decreed accordingly, becauſe- the plaintiff __ Hg 
claimed under Alice, who might have appointed the eſtate, ee 


in favour of any other child as well as of the plaintiff 's fa- would 
ther. But the council for the plaintiff ſeemed very diſſatis- oblige him 
fed, and mentioned the caſe of Brook of Oxford, where dee "yg 
lordſhip declared, that an attorney, or ſolicitor, bald Keep dds at, 
only his clients deeds till his bill was paid, but not thoſe of becauſe the 
any other perſon, eſpecially ſuch. as even his client on a bill 2666 es. 
would have been decreed to have delivered up. © | 


der an ap- 
W. "+; re 
ö a 0 N ( 1 1 2 25 +4 bo ! 141 2 


received them- 


. * It 5 
q / 54 : 
: —” RO 


F the uſe of houſhold goods is deviſed to an'executrix Lord Chan- 
for life, ſhe ſtrall fign a ſchedule or inventory of them, Pike nom 
but ſhall not be compelled to give ſecurity for them: "Ne 5c. 
8v0 Rep. in Canc. 155. 1 Chan. Caf. 75, 11. gg an in- 
goods, the uſe of which is. deviſed to ber for life, but ſhall not give ſecurity for them. 
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Caſe xx, william GARDINER, Clerk, Di cothw:, .. 


Io court JAMES COOK, Clerk, EDWARD Cririerit, Cie, 


Lord Chan- and JOHN GRIFFITH, . Defendants. pt 1 bu 


w# "+ 


| 'H E 27th of cub 1722, the plaintiff filed bis bill | 
- againſt the ſaid defendants, ſetting forth, That King. 
arles II. by letters patent under the great ſeal, bearing 
date the 20th of November 1672, amongſt other things, 
granted. to hn Lord Freſbville, the advowſon, and right of 
1 to the rectory of Echlington cum Kilzpai, in, 
e county of Derby, worth about gool..per ann. for | inty : 
one years, from Michaclimas 1670. That Lord Freſbuille bß 
Js indenture bearing date the 29th of December 1672, afgned f 
odyuer the faid advowſon to truſtees, who, by indenture bear- ; 
ing date the 14th of February 1672, declared the truſt for | 
Samuel Gardiner doctor in divinity. That the 273th of F- | 
bruary 1675, King Charles II. granted the faid advowſon f 
of the ſaid rectory to the ſaid Lord Fre/bwille for ninety nine B 
years, in truſt, for Dr. Samuel Gardiner the plaintiffs 
grandfather, his executors, adminiſtrators, and aſfigns, 
who enjoyed the ſame as reQor thereof for his life, and the 
plaintiff's father Samuel Gardiner ſucceeded the ſaid Dr. 
Gardiner, and was incumbent thereof during his life, and 
brought up the plaintiff a clergyman | to ſucceed him! in the 


rectory. 


That the 23d of July 1711, the plaintiff 's father mort- 
gaged the ** in the 20 rectory (being about ſixty three 
years to come) to the defendant Cook, a neighbouring cler- 


gymany 
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gyman, us. à ſecurity for 3001. which his father had before 
borrowed of him on his bond, and to indemnify him againſt 
a bond for 200. more, for which the defendant Ces was 
ſurety for the plaintiff's father. That about % 1721; the 
defendant G0 preſſing to have his money paid, the plain- 
tiff's father procured the ſame; and acquainted Cool there: 
with, but he then deelined receiving it, and deſired it might 
not be paid in till the Lady day then next following, for fear 
he ſhould be robbed, his houſe being old and ruinous; and 
the plaintiff s father being at that time ill of the ſickneſs. . 
whereof he died, the defendant Coo promiſed, that when- 
ever he ſhould die, or immediately, if he would reſign, that 

| he would preſent the plaintiff, and renewed the ſame aſſuran - 

ces to the plaintiff at his father's funeral. That the plain- 
tiff's father on the 8th of September 1721, died inteſtate, 
and the plaintiff took adminiſtration to him, and thereby 
became intitled to the equity of redemption of the pre- 
miſſes; and the plaintiff defiring to be preſented, the dle. 
fendant Cook infiſted to have further ſecurity for the afores 
ſaid 3ool, and for his indemnity againſt the aforeſaid, bond 

of 200. and intereſt; *'which the plaintiff was adviſed he 

could not ſafely do, without incurring the danger of ſimony, | 

the church being then vacant: Upon which the defendant 

Cook privately, and without the previous knowledge of the __ 
plaintiff, executed an inſtrument for preſenting the other de-. 
fendant Fohn Griffith, and Cool pretending that the right of 
preſentation was in him, and that the plaintiff's conſent was 

not neceffary, but only matter of form, arid the other de- 

fendants promiſing him their intereſt for the living of 

Hitehinſſote in Hanigſbire, which the defendant John Griffith 

then enjoyed, and which would become vacant by his ar- 


* ceptance of the other; and having firſt warmed him with” - 
= liquor, they prevailed: upon him to conſent, before the 
” Biſhop of Coventry and Litchfield, to the preſentation of the. 
4 defendant John Gryffith; tho at firſt he poſitively refuſed, . 
* and was at laſt prevailed upon with great relactance, by the 
a threats of the defendant Zdwvard Griſib, and for fear of 
4 being thrown into goal for his father's debts, for which he 
* ſtood. bound ; and which the defendants the Griffiths pro- 

Int miſed to pay off, if the plaintiff would conſent to their pro- 

x pofals. That the defendant John Grifith has been ſince 
PA inſtituted and indudted into the ſaid rectory; and after- - 
1 wards the defendants continued their affurances for procuring: 
55 preferment for the plaintiff till they apprehended his time 
5 for bringing a quare 1 was expired, and then there 


De Term. 8. Hill. 1726. 


was an end of all promiſes of that kind, the plaintiff there- | 
fore offered to pay the ſaid debts of 300/.”and 2000. and 
| Intereſt, and prayed that upon payment thereof, the defen- 
dant Co might aſſign over the ſaid rectory with the appur- 
tenances to the plaintiff, for the reſidue of the ſaid term 
of ninety nine years; and that the defendant Fohn Griffith 
might reſign the faid rectory, that the plaintiff might be 
preſented thereto, and enjoy the ſame. - To which bill the 
ſaid "defendants put in their ſeveral anſwers; and the cauſe 
| coming on to be heard the 28th of January, the council for 
F bie the plaintiff argued, that the 4 defendant Cook had no right 
[ 116 J the faid reQory any further than as a ſecurity for his 
principal and intereſt, and until there be a forecloſure, the 
right of prefentation upon a vacancy (ſince ſuch preſenta- 
vowſon is tion cannot be applied towards ſatisfaction off the principal 


If an ad- 
mortgaged, and intereſt ſecured by the mortgage} ought in equity to be 


INE enjoyed by the mortgagor, according to many precedents in 


church be- | | g 
comes void, the court of chancery, as Sir John Hobart verſus Serjeant 


the right Selby. Selby the mortgagee had preſented, but there was 
had ee in O inſtitution, and Lord Cowper decreed, that the convey- 
the mort. ance ſhould be conſidered only as a ſecurity, and that he 
gagor. ſhould withdraw his preſentation, and preſent him that Sir 
in, John Hobart the mortgagee ſhould nominate. And M, 
407, 549. and Henchman verſus Sir Bibye Lake and Crofts. Stanley be- 
ing tenant for life of the manor and advowſon of Adderley, : 
| mortgaged it to Sir Bibye Lake, who entered before the 
church became vacant, then Stanley grants the next avoid- 
ance to Mood, the incumbent dies, and Sir Bibye Lake pre- 
ſents. Crofts to the biſhop, who refuſes him inſtitution, tall 
Mood (being miſ-informed by his council, that he had no 
right, but from no impoſition practiſed on him by Sir Bibye : 
Poſt, 542. Lake) conſented thereto before the biſhop ; afterwards ad 
preſents Henchman, and they brought a quare impedit, and a 
bill in this court againſt Sir Bibye Lake and Crofts, and Lord- 
Harcourt decreed that the mortgage ſhould not be given in 
evidence upon the quare impedit, and that the defendants: 
ſhould pay coſts, (and the Lord Chancellor ſaid in this caſe, 
if a quare impedit had been brought in time, he would 
have removed every thing out of the way in the fame man- 
ner. And they further inſiſted, that the defendant: Got” 
always promiſed to preſent the plaintiff to the ſaid rectory, 
till ſuch time as the plaintiff refuſed to comply with terms, 
which were not proper during the vacancy thereof, 
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To which it was anſwered by the council for the defen- 


dants, firſt, that as to the pretended truſt and agreement, 
that the defendant Cool ſhould preſent the plaintiff upon the 
death of his father, the defendant Cool has poſitively denied 
it by his anſwer, and the plaintiff has not made the leaſt 
proof whatſoever of it, and the mortgage deed plainly and 
expreſly proves the contrary. ö 1 * e pr 
Secondly, That the defendant Cook by virtue of his mort- 

gage had the legal right of (preſentation in him, with an 

expreſs covenant and agreement entered into by the plain- 

tiff 's father, that the ſaid defendant ſhould prefent,:'as' 

often as the rectory became void, and that if the right 

of preſentation was not effectually aſſigned to, and veſted 

in him by the mortgage deed, that then the plaintiff '; fa- 

ther, his executors and adminiſtrators ſhould from time to 


time preſent + ſuch perſons as the defendant Cot ſnould +17 ] 


nominate, and no others. 


NA aA a a «aA a a «© 


4 

5 | | FP „„ D Mine 0 
- BY This covenant in the mortgage deed is not good, being a Objecton. 
5 collateral further ſecurity, for thereby the mortgagee would A covenant 
7. be intitled to the preſentation, as well as to his money. — bn Wo 


4 


R 5 way of 2 

e Fennings verſus Ward, 2 Vern. 5 20. A lends money to 
bas] B on a mortgage, and takes a covenant from B by another 
- deed, that if A ſhould think fit, B ſhould convey: to, A, ſo 
1 much of the mortgaged: eſtate as ſhould: be of the value of 
o the money lent at twenty years purchaſe. - The maſter of 

the rolls decreed this covenant to be ſet aſide as unreaſon- 

able. This is no further ſecurity of a valuable nature, and 
3 - Wherefore differs from the caſe of Jennings verſus Ward. Anſwer. 
d 5 e 3 „ | Arn | 
in Thirdly, That the defendant Cool had no other ſecurity; 
ts: vhatſoever for his money, but the mortgage of the ſaid ad- 


2 


\ 


e, | owſon, or right of preſentation, in which the mortgagor 
Id dad no intereſt, but a term of about ſixty three years to 


n- ome, when the mortgage was made, and vhieh poſſibly one 
0 ucceeding incumbent might outlive, and therefore it was 
„ ishhy reaſonable, the defendant Cu ſhould have the pre- 
5,” entation, and that was the reaſon of thoſe particular cove- 
ants, whereby contrary to the other caſes (where a manor 
vith an advowſon appendant was mortgaged) the mort- 
To | 2 On gagor, 
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ns = truſtee. of che preſentation. for the mort 


gagor becam 
gagee. : 


Fourthly, That the plaintiff himſelf conſented before the 


biſhop to the defendant n Grifith's being inſtituted into 
the ſaid living. 455 F 


* 


| ObjeQion. This pretended conſent was very unfairly obtained, for it 
3 is impoſſible. in the nature of the thing to imagine, that 
| ſuch a conſent; could be a voluntary act, if he had been 
fully apprized of his right, for he was educated a clergy- 
man, with a view to be provided for by this advowſon, and 
he had no other dependanee for a ſubſiſtence, and had no 
manner of conſideration for conſenting to an act, which 
would deprive him of his bread, and the only proſpect he 
had for his ſubſiſtence, ſave what was laid before him to de- 
lude him, beſides there was a miſrepreſentation of the 
truth, the defendant Cool having told him, that the right of 
preſentation was not in the plaintiff, but in himſelf, and 
that he had no oecaſion for his conſent, and this was not in 
the power of the plaintiff to contradict, the defendant Cob 
having all the title deeds in his cuſtody;; the defendants 
Hkewiſe threatened to throw the plaintiff into goal, and 
other threatenings were made uſe of to terrify him into a 
compliance, and at the ſame time it was inſinuated to him, 
that it would be more for his intereſt to comply, and as a 
further impoſiton he was heated with or po to induce him to 
conſent, and notwithſtanding all thoſe unfair practices, it 
appears, that at the time of this pretended confent, the” 
plaintiff was in the greateſt confufion and'fcarce knew what 
he ſaid or did. e nee 1 


Anſwer. The defendants by their anſwers, have all denied that they 
applied to the plaintiff for his conſent, or either threatened, 
or promifed him any thing on that account, nor: did they 
think his conſent neceſſary; and when the biſhop ſent for 

him, he told him he would not inftitute the defendant Fob#' 

1 Griffith without his conſent, and it is fully proved by the 


| biſhop, ' and his ſecretary, that the plaintiff did conſent, in 
[ and that no arguments were uſed by Griffith che father, or” WF. 
[ any body elſe to bring him to conſent; and it-is'not*credible' v 
that the reverend prelate ſhould take the conſent of àa man caf 
q REIT | day 
[ Fifthly, 


th of December 121, | 
the 23d of the ſame month, and the bill was not:exhibited 


IF « 


after the inſtitution, and induction, before the hill wus filed, 
and when the church has been full for ſix months, without 
any legal claim, or proceſs, the wiſdom of the law has 


* 


— 
* 95 af 

. . 
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thought fit to prevent any litigation, or diſturbance after 
t that time. | Z | | 
I 5 | 5 
Fo This was occafioned by the defendant's fraudulent prac- Objection. 
d tices, unfair repreſentations, and deluſive promiſes, and con- 
0 ſequently this being a caſe of fraud, the objection is of no tutes ot 
h weight in a court of equity, as has been always held in the limitations 
ie © parallel caſe of the ſtatute of limitations, and fines have _ 75 
es. been adjudged no bar on the ſame account; tho' theſe ſta- bar in cage 
le tutes were made for the good and quiet of the ſubjects in of fraud. 
rf general. ; | | 
— The defendants by their anſwers have denied all thoſe ſe- Anſwer, 
* veral charges, and the plaintiff has made no proof of them, | 
ite; and by the common law, if the church had been full but a 
ad day, the patron was barred, and the ſtatute having —_ 
TY his time to ſix months, there is no occaſion to carry it fur- 
m, ther, and it would be of as ill conſequence not to bring bills 
Sa within the fix months, as not to bring actions. | 
2 Whereupon the Lord Chancellor was pleaſed to order, 


He” that the plaintiff's bill, ſo far as it related to the defendant 
hat John Griffith, ſhould ſtand diſmiſſed, with coſts, becauſe no 

Fi quare impedit had been brought, nor the bill filed till ſeven. rbb 
months after inſtitution and induction. Whereas the ſtatute to oblige 
of We/tminfler the 2d Ch. 5. (which has been inviolably ob- the incum- 
ſerved fince the making of it) allows but fix months, and _ the 
on this act his lordſhip grounded his decree, without conſi- ,, nm. 
dering the circumſtances of the cafe, or by what miſinfor- was diſ- 
mation, or fraud the plaintiff s conſent was obtained; for Piſſed, ba- 
the ſtatute makes plenarty a bar againſt all mankind, even glad tit 
in caſe of a uſurpation, if a quare impedit is not brought ſeven 
after inſtitution, and no quare impedit had been brought, and the cd 
would not conſider by what fraudulent practices of the defendants, this delay was oc- 


cafioned, 2 Inſt, 355, 360, 361. Clerg. Law, 504. Co. Lit. 119, b. 344. a. b. Woed:'s 
Inſt. 160. Heb, 241. 9 Co, 26. a. 


This decree was affirmed in parliament, without debate, for the ſame reaſon, on Fri- 


I day the zi ſt of January, 1728-9. 
a within 


till the 25th of u 1922, fo that fix months were clap fed 


\ 
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within ſix months, and his lordſhip ſaid; no bill of this na- 
ture had. been ever brought in this court, where a quare 
impedit had not been firſt brought in that time. And as to 
the defendant Cook, his Lordſhip ordered, and decreed, 
that the plaintiff ſhould. redeem on the common arms, 
Une his den to be diſmiſſed. 
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1727. 
In Cur. Cancellaria. 


MOSES HAWKINS, GEORGE DAWES, ſen, 
| | & al Plaintiffs, 


SAMUEL MASON, defendant. 


one daughter Sarah, the wife of the defendant, whom 
he had fully advanced in marriage, and no wife, made his 
will the 2d of June 1720, and thereby inter al, deviſed to 
his brother Maſes Hawkins and his heirs, a mefſuage, and 
houſe in Berks, 10l. for mourning, and 100/, fouth ſea 


and after her death his will was, that the ſaid ſtock ſo given 
to her, ſhould be divided to her children then living, and 
40/. to buy mourning for herſelf, her huſband, her ſon, and 
her daughter, and gave to the defendant and his heirs two 
houſes in Wapping, 5ool, and 101, to buy him mou ning. 
| And deviſed to truſtees 1000/. ſouth ſea ſtock in truſt for 
his daughter Sarah to be at her diſpoſal, and after ſeveral 
other legacies he gave and bequeathed the reſt and reſidue 
| of his real and perſonal eſtate to his daughter Sarah to hold 
the ſame during her natural life, and after her deceaſe, he 
gave and bequeathed the ſame to her child and children 
born of her body for ever, in caſe ſuch child or children 


caſe, he gave and bequeathed the ſaid reſt and refidue of his 
eſtate as follows. To his brother Mes Hawkins and his 
heirs for ever all his meſſuages or tenements in Hounſditch, 


fOHN HAWKINS, a freeman of Londen, baving only 


ſtock; and to his ſiſter Mary Dawes, 1001. ſouth ſea ſtock, . 


Caſe 12. 


In Court 
Maſter of 


the Rolls. 


ſhould attain the age of eighteen, or be married, but in 
caſe they died before ſuch age, or marriage, then in ſuch 


; 


8 * > 5 . Wh, 1 65 ; FR 1, 
24 Do Term, S. Trin. 1127. | 


and Woolpack Alley, and to his kinſman Moſes Hawkins and 
his heirs, the leaſe of his houſes in the minories in London, 
And made his daughter Sarah executrix for life, and Moſes 
| Hawkins his brother, and George Dawes, ſenior, his bro- 
ther- in- law, executors, from and after hey deceaſe. March 
the 24th 1720, the teſtator died, and Agril the iſt 1721, 
the defendant's ſaid late wife Sarah proved the faid will, 
and ſhe, and the defendant poſſefled themſelves of the teſ- 
tator's perſonal eſtate, and April the 26th 1722, the defen- 
dant's wife died without iſſue, and thereupon the ſaid 1o/es 
Hawkin; the brother, and George Dawes procured letters 
teſtamentary on the ſaid will from the prerogative court of 
Canterbury, and Aday the 10th 1727, the defendant took 
letters of adminiſtration to his ſaid wife out of the ſaid 
court, and this bill was brought by the executors, and lega- 
tees, againſt the defendant, for an account, and ſatisfaction 
of their legacies, and that the ſurplus undiſpoſed of, might 
be paid to the executors, Moſes Hawkins and George Dawes, 
ſenior, for after the death of his daughter without chil- 
dren, the teſtator has diſpoſed only of part of the reſidue, 
viz. his meſſuages, and leaſehold houſes. And the defen- 
dant by his anſwer inſiſted, that he, as adminiſtrator of his 
ſaid wife (the teſtator's only child living at his death) was 
intitled to the remainder of the teſtator's perſonal eſtate, 
which was undiſpoſed of by the ſaid will; and this cauſe 
coming on to be heard in the High Court of Chaneery 
before his honour the Maſter of the Rolls on the 12th of 
7 une 1727, Mr. Attorney General argued for the defems 
ant. . | EY 
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This queſtion muſt depend on the will, and intention af 

the teſtator. There can be no doubt, but that many cafes 

may be mentioned, where executors may have the legal 
eſtate in them, and yet be conſidered in this court only as 
Reſolved truſtees. An executorſhip by the eivil law (which is the 
— woe rule in legatary caſes) is ſaid ta be only a fidei commiſſum, 
executor and the legacies given by the teſtator are only ſo many 
may be a ſpecial directions as to the diſpoſal of this truſt, and the 
n whole eſtate veſts in the executor till he aſſents. If ons 
e makes an executor, and he dies inteſtate, before he has 
if the rei · fully adminiſtred, the next of kin to the teſtator, and not 


due is net the next of kin to the executor ſhall have adminiſtration de 


left to him. 
1 Mod. 107. Cole verſus Fountain. < 


bonis 


whole, it would have been unneceſſary and abſurd, to have 


| D. Term. S. Tin. 1727. 155 25 
bonis non, but the next of kin to the executor ſhall have There is a 


the adminiſtration, if the reſidue is expreſly deviſed to him, difference 
which ſhows. plainly that the law makes a difference between — f 
barely nominating a man executor, and exprefly deviſing man exe- 
the reſidue to him, and executors have always been con- cutor and 
ſtrued truftees, where it appears the teſtator intended to exprefly 


3 : „ deviſ 
make them ſo, as where he deviſes particular legacies to agg 2" 


them, which is an evidence that he intended them no more, to him, for 


for if by making them executors he defigned them the a 127 


dies bef 
given them any thing in particular, which would be to give ke tus fally 
them all, and ſome, and then this is within the reafon of dminic 


thoſe caſes, for the teſtator has left Moſes Hawhins 10l. e rg 


for mourning, and 100/. ſouth ſea ſtock, and 1000. to de bonis 
Mary, the wife of the other executor, which veſts in him non, &c- 


is her huſband, and gol. for mourning for herſelf, huſ- **\ g 0. 


band, ſon and daughter, that is 10/. apiece, and the caſe of kin 2 


Faſter and Moun', 1 Fern. 473. which was the firſt caſe of teſtator, 
this nature, did not turn on a fraud, but on an _ but in the 


truſt, and in 1704, Lord Keeper Wright, in the caſe of fall yo 9 


Coke verſus Waller, 2 Vern 676. decreed the ſurplus to the the next of | 


next of kin, where 10/. (as here) was given to the executor kin of the 
for mourning, but there is a further evidence in this caſe, =p ep . 
that the teſtator, did not think, that by making them exe- ode] 
cutors, he gave them any thing, for he has made his daygh- of execu- 


ter executrix for life, and has alſo given her all the reſidue 3 34. 


of his perſonal eſtate for life, which would have been _- 5 8. | 


wholiy unneceſſary, if he thought it had belonged to her as Shower, 26. 
executrix. And the ſtatute of diſtributions ſettles the ſuc- . C. 
eeſſion of the next of kin, as the common law does of 8 
heirs in caſe of lands. And if a man deviſes his lands to Part 6. 
his heir for life, he ſhall have the reverſion by deſcent, ſo de. . n. 
here fince part of the reſidue, neither þy expreſs words, — * | 
or by implication, belongs to the executors, the next of Charta, ch. 
kin muſt of conſequence be intitled to it, as if he had died _ _ 
inteſtate. : _ | Deviſe ch, 
X | | OS EN 8. fol. 97. 
Dot. and Stud, lib. 2. ch. 10. Bro. tit. Adm. n. 141. tit. Ex. n. 149. 2 Inft. 32. 17 E. 3. 


23: 37 Ed. 3. 88. 29 Ed. 3. 13. Styinh. part 6. Sect. 3. n. 14. Sect. 20. n. 2. If the ex- 


ecutor has a particular legacy, the reũdue ſhall go to the next of kin. 
Mr. Solicitor General, 


This queſtion aroſe as a conſequence of the ſtatute of diſ- 
tributions, for it never was diſputed. till after that ſtatute, 
The executor takes the whole in right of the teſtator, and 

| therefore 
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1 if he dies inteſtate, not his next of kin, but the 
next of kin to the teſtator ſhall have adminiſtration de bonis 
non, and though the executor has a power by law to diſpoſe 
of the whole, yet what he has not diſpoſed of, the law dont 
conſider as his, but as the teſtator's, but if he is alſo reſidu- 
ary legatee, then his next of kin ſhall have adminiſtration, | 
for then it belongs to him in his own right, and not in right 
of the teſtator, ſo that making him executor dont give him 
an intereſt in the eſtate, but only a power over it: Before the 
ſtatute, an adminiſtrator, no more than an executor -was 
obliged to diſtribute, and if the ſpiritual court went about to 
compel him, a prohibition lay, becauſe till the ſtatute, no 
body had a better title, which is the foundation a court of 
equity now goes on, but I allow that ſince the ſtatute, if it 
appears from the will, or by proofs, that the N deſigned 
the executor ſhould have the ſurplus, he certainly muſt, for 
a diſtribution. is founded on the teſtator's intention that his 
executor ſhould not have it, one evidence of which is the 
giving him a. particular legacy, as is done in this caſe, but 
they ſay here that only one of the executors has a legacy 
bequeathed to him, and that therefore both are not excluded 
from the ſurplus, but in this caſe legacies are given to both 
of them, to Moſes Hawkins expreſly, and to the wife of the 
other executor, and what is given to the wife, is given to 
' the huſband, but alſo 400. is given for mourning, for her, 
and the huſhand, and the children, but in the caſe of Dar- 
weil and Bennet, 2 Vern. 677, quoted in the caſe of Ball 
verſus Smith, 2 Fern. 675. a legacy to one executor exclu- 
ded the other two from their ſhare of the ſurplus, and it 
was decreed to be diſtributed, If the daughter here had a 
child or children, the whole reſidue would have been theirs, 
then in that caſe the executors could haye taken nothing as 
ſuch, and yet their authority as executors would have conti- 
nued, and though this contingency did not happen, yet 
ſince it appears that in that caſe they were to have had a bare 
authority only, there is no reaſon to think he deſigned them 
more in any other caſe, and ſince he gave the reſidue to his 
ſiſter expreſly for life, he could only defign to make her a 
nude executrix, and then when he appoints the others exe- 
cutors after her deceaſe, he muſt be ſuppoſed to make them 
executors too in the ſame ſenſe, ſuppoſe the executors had 
died before the daughter, their authority would have been 
determined, and they could have no intereſt. In caſe his 
daughter died without children, then he ſays he gives the 
reſt and reſidue of his eſtare as follows, and names only two 


= | a bequeſts, 
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bequeſts, and drops the reſt, which muſt therefore belong 
to his next of kin, but they ſay he has given her a legacy of 
100. and the. refidue expreſly for life, whereby he has 


ſhown his intention that ſhe ſhould have no more, but what 
the next of kin take is not by the intention of the teſtator, 


but by the ſtatute of diſtributions, becauſe: the teſtator has 


not compleated his will, whereas the executor can only take 
by the will, and intention of the teſtator. Chet] 


Mr. Lutwych for the plaintiffs, 


Though the learning is ſtill very doubtſul, when the ſur- 
plus belongs to the executor, and when to the next of kin, 
yet there can be no queſtion in the caſe before us. In the 
caſe of Foſter and Mount the executors were ſtrangers, and 


had 1ol. apiece given them for their care and trouble, and 


Lord Chancellor Fefferies ordered the account to be taken 
before he made his decree, and the ſurplus on the maſter's 
report coming out to be o. he decreed it to the children, 


for it looked like a fraud ; and the executors before that time 


were never queſtioned, becauſe the law was for them, and 
no equity was againſt them, but many caſes of this nature 
have indeed buen. determined ſince, though no certain rule 

is yet laid down, to know when an executor is excluded, 
no, not even the giving him a particular legacy, but the de- 
termination wholly depends on the eircumſtances of the caſe, 
and the intention of the teſtator, for in Ball and Smyth's 
caſe, 2 Vern. 675, a legacy was given to the executrix, and 


yet the ſurplus was decreed to her, but here nothing is given 


to them as executors, he gives them nothing out of that re- 
ſidue of which they were to be executors after the death of [424 } 
his daughter, but only particular legacies out of his perſonal b-4. 7 
eſtate, ſo no implication againſt them can ariſe from thence, 

for by this will there are two reſidues, one deviſed to the 
daughter for life, and the other is a part of this firſt which 


the teſtator has made no diſpoſition of after her death, but 


his intention is plainly againſt the defendant, by his will 
he gives the daughter the reſidue during her natural life 
only, how then does it appear that he deſigned her all, 
would not this be intending her all and ſome, and this will 
15 no more than the making a proviſion for his daughter and 


her children if ſhe had any, if not, for his brother, and 


brother-in-law ; and then fiace the executors have the legal 
title in them, what equity is there in this caſe to take it out 
of them? Where a fee-ſimple is deviſed to the heir for 
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life, he ſhall take the reverſion by deſcent, becauſe no body 
elſe has a title, but here the executor has the legal right, to 
what the teſtator has not diſpoſed of, here he has left his 
daughter a particular legacy, who would be intitled to the 
ſurplus as his next of kin by the ſtatute of diſtributions, ſo 
may not we ſay, ſhe has no title, becauſe he has made a par- 

_ ticular proviſion for her, in the caſe of Somner verſus Hooker, 
particular legacies being given to the next of kin, as well as 
car to the executors, the reſidue was decreed to the executors, 


26. Where were to have no more, as that the executors were not, and 
. e then the law, which is for the executors, ought to take 
executor place, and this is not a caſe where both the executors have 
and next of legacies, for George Dawes has no legacy, for the forty pounds 
kin, the re- are not bequeathed to him, and then if both the executors 
2 We have not particular legacies, neither are excluded. Dr. 
executor. Coteſworth brought a bill againſt Brangawin his co-executor, 
poſt. cal. for an account of the ſurplus undiſpoſed of, and that it 
1 might be decreed to him, becauſe the defendant had a parti - 
cones ©” cular legacy. But Lord Gowper was inclined to think that 
neither were excluded becauſe both were not, but directed 
an account to be taken, and after a 2 made, the cauſe 
coming on to be heard before Lord Harcourt in 1711, he 
deereed that the eftate ſhould be divided between, the ex- 
ecutors. An executor in his life-time may do what he pleaſes 
with the eſtate, and if he leaves an executor, he will be en- 
titled to the eſtate of the firſt teſtator, but if the executor 
dies inteſtate, an adminiftration de bonis non muſt of courſe 


be granted to the next of kin to the teſtator. 


Mr. Vill. 


The council for the defendant would collect the intention 
of the teſtator from the particular legacies, he has given le. 
gacies indeed to his brother Moſes Hawkins immediately, but 
none to the other executor, but deviſes 1001. to his wife for 
life, and then to her children, which he ſeems to have done 
on purpoſe that her huſband might not be excluded, from 
what he deſigned for him as executor; but ſuppoſing that 
legacies were bequeathed to both the executors, we are not 
within the reaſons of the common caſes, where the executor- 
ſhip and legacy are to commence immediately, becauſe here 
the legacy is given abſolutely, but the executorſhip only on 
a contingency, ſo that it might be the teſtator's intention that 

| | wich they 
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they ſhould: have theſe legacies at all events, and the reſidue 
on a contingency. Would they have only Moſes excluded, 
that would be contrary to the teſtator's-intentiony for he de- 
ſigned he ſhould be better provided for than the other ex- 
ecutor; or would they exclude the other only, but no caſe 
can be mentioned where the ſurplus: was decreed from the 
executor,. if he had no legacy left him. Or would they have 
both excluded,-why then they muſt be truſtees for the defen- 
dant's wife tho” the teſtator by expreſs words has given her 
the reſidue only for life, he has alſo given her 1000/7. and to 
the defendant her huſband 500. from whence it may be as 
ſtrongly inferred, that he deſigned her no more, as that he 
deſigned the executors nothing further, and they are ex- 
ecutors only of the reſidue, which is expreſly deviſed to tlie 
daughter for life, &. on acontingency. By their conſtruc» | 
tion the next of kin will have nothing, but the reſidue will 
go over to the defendant who'is a ſtranger, while the daught- 
er was alive, who was next of kin, the exetutors had no ti- 
tle, nor if ſhe had children, and the executors themſelves 
are next of kin, when they come to be intitled; 7-834 


Mr. Attorney General's Reply. 


In the caſe of Fofer and Moum the legacies were given to 
the executors expreſsly for their care and pains, but there 
have been many caſes ſince, where legacies given to the 
executors generally, have debarred them of the reſidue, 
and thoſe reſolutions have turned upon the impertinenee of 
the thing, of giving him a part, for whom he deſigned the 
whole; yet I allow in particular caſes, the ſurplus has been 
| decreed to the executors tho? ' legacies have been left them, 
where the intention of the teſtator plainly appeared, or was pol pro 
proved, as in Littlebury and Buckles caſe; 2 Vern 677: and in may be 


1 


| neſs: to the wife, which took off the preſumption that the dee 
teſtator deſigned her no more; but in all other cafes the ex. che execut- © - 
ecutors have been excluded, but I allow that the queſtion will or the ſur- 
WE principally depend on the conſtruction of the will; here they Plus. 
ſay the legacies are given in præſenti, but they are made ex- 
| ecutors only after the daughter's death, but this objection I 

think makes againſt them, ſuppoſe they had died in the life- 
time of the daughter, they could not have taken, nor their 
repreſentatives, though the contingency had after happened, 
and ſuppoſe ſhe had left iſſue, they would have been execut- 

| ; | | ors, 


Ball and Seth's caſe, - in which there was evidence of kind: read, that 


Wi 
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ors, yet could have taken nothing, which ſliows plainly, that 
he deſigned them only an authority, and no intereſt ; and it 
imports nothing, that he has given the refidue to the daught- 
er for life, for that was done purely for the ſake of her 


children, to make the legacy ſure to them; and if ſhe had no 


children, he only gives particular parts over; if he had made 
no executors, it muſt be admitted ſhe would have had the 
reſidue, but the making executors will not alter the caſe, for 


they have only the legal intereſt in them, but they ſay this is 


different from the caſe of a reverſion, which will deſcend on 


the heir, tho' the lands are expreſly deviſed to him for life, 


becauſe here the executor can take, but there no body elſe 


has a title, but ſuppoſe then ceſtuy que truſt in fee, deviſes 


to his heir for life, in that caſe there is a truſtee to whom 
the reverſion in fee by law belongs, yet the truſt of the re- 
verſion ſhall go to the heir, and in the caſes of perſonal 


_ eſtate, the next of kin are as ſtrongly intitled to the truſt of 


the ſurplus, as the heir in the other caſe is to the truſt of the 
reverſion, and there are many precedents where the ſurplus 
has been decreed to the next of kin though they have had 
particular legacies deviſed to them, for they take by the ſta- 
tute, not by the intention of the teſtator, the executor wants 
the will to take by, but the next of kin do not. Here they 
ſay a legacy is left only to one executor, but in the: caſe of 
Darell and Bennet that excluded the other two from claim- 


ing the reſidue, and in the caſe of Dr. Coteſworth and Brang- 


Tf alegacy 


is left to one 
execuror 
neither are 
exciuded 
from the 


ſurplus of 


the perſonal 
eſtate undiſ- 
poſed of, 


tuin, the queſtion was only between the executors, and it 
doth not appear that the next of kin were before the 
Court. OS : | 4 — 


His Honour the Maſter of the Rolls declared, that by 
giving a legacy to one of the executors, neither of the ex- 
ecutors were excluded, and inter a/ decreed, that the ex- 
ecutors were intitled to the ſurplus (which was about 2000.) 
and that the defendant ſhould account for the ſame. 2 Yern..- 
247, 361, 425, 673, 730, 104, 148, 648, 571. 1 Vern. + 
425. 3 Salk. $2, Caſ. 1. 1 Chan. Caſ. 196. | 


This decree was affirmed in the Houſe of Lords, on Wedneſday, March the th, 1729-30. 1 
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AN order was made, that a ſolicitor's bill ſhould be taxec 3 
by a maſter, and that all proceedings at law ſhould in the A ſolicitor 
mean time be ſtayed, and whilft the bill was under taxation, u Aa. 
the ſolicitor ſues out a commiſſion of bankruptcy againſt his mimon of 
client. And on a petition to ſuperſede the commiſſion, this bankruptcy 
was adjudged to be no contempt, nor a ſufficient cauſe to ſu- 3 2 
perſede the commiſſion, becauſe the order of reference ex- bill js under 
tended only to bringing actions, and to common and ordi- taxatian-by 


nary pr inn. 
| YP oceeding Court. 
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| LANDS were conveyed by the late Earl of Suffolk to | 
Wruſtces and their heirs, for payment of his debts, to be paid 


2 dy the creditors, the truſt was decreed to be carried into ex- for prinei- 


and prove their debts. The Maſter in about four years makes 1 
is report, and on a petition of ſeveral creditors to have what all carry 
Wntereſt they ſhould be allowed, afcertained, and from what intereſt | 


ime. The Lord Chancellor declared it as the practice of from the 


3 eonfirma- 
ion of the report, and the principal ſhall bear intereſt from the date to the confirmati- 
Dn. 2 Vern. 392. poſt. caf. 139. a 
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Lord Chan- 


within fix months after his deceaſe, and on a bill exhibited What is due 


cution, and the creditors were to come in before the maſter, pal intereſt _ 
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De Term. S. Michael, 1728. 
the Court, that where a Maſter reports what is due on 2 
mortgage for the principal, intereſt and coſts, that the whole 
aggregated ſum ſhall carry intereſt from the time the report 
is confirmed, and that intereſt ſhall be paid for the principal, 
from the date of the report, till its confirmation. And that 
debts by ſimple contract though liquidated by the Maſter's 
Where report, will not bear intereſt, unleſs the creditors are unrea- 
lands are ſonably delayed, for though the debtor has provided an addi- 
ſubjected to tional ſecurity for them, by making his lands chargeable with 
the pay- the payment of them, that has not otherwiſe altered the nature 
one? £ of them, ſo as to make them carty intereſt (like debrs which 
fimple con- Originally affect lands) which theydidnot before, tho twas urg- 
tract, they ed by theSolicitor Gen. that on a mortgage, the intereſt when 
a wars” turned into principal, did not bear intereſt, from the nature 
Rated by the Of the lien, but only from being aſcertained by the report, 
report, un- and that therefore it ought to hold ſo in debts by ſimple con- 
leſs upon tract, and that here the ſimple contract creditors ought to. | 
hn gr have intereſt for their debts from the fix months after the 
of payment, Earl's death, ſince he had provided for the payment of them 
in that time by ſale or mortgage, and if a mortgage had been 
immediately. made, the eſtate muſt have born the intereſt z or 
at leaſt that they might have intereſt from the Maſter's re- 
port, when the ſeveral debts became certain, . eſpecially for 
that the creditors had been delayed for near twelve 1 
by a dozen exceptions, which were all over- ruled, and cited 
a caſe where it had been done, and affirmed in the Houle of 
Lords. £ 3 
Caſe 15. | | K 
At the wYy v9 a 3 dds 
EX PARTE oA r. 
125 Chan- ONE previous to his marriage, entered into a bond to a 
cellor. truſtee, of the penalty of 1600. conditioned, that if the 
marriage was had, and his wife ſurvived him, he would leave 
her 800. or if ſhe died without iſſue in his life-time, he 
would pay back 100. of her portion to her father. The 
marriage took effect, and the huſband afterwards becomes a 
bankrupt. And the truſtee petitions to be let in as a bend 
creditor under a commiſſion of bankrupt ſued out againſt 
him. And the queſtion was, whether this contingent de- 
zre, mand ſhould be confidered as a debt, and proved before the 
bob 6s contingency can be proved before the commiſſioners of bankrupt before the 
contingency happens. 2 Fern. 101, Quzre, Whether a bankrupt can plead his certifi- - 
cate to au action brought on a bond eutered into before barikruptcy, on a coritingen: 2 
that did not atife till after he wis cleated; VOTES DS SYSOL Bl RE 
| | Commiſſioners, 


e 


22 
8 : . 
88 i 


SF Pw 3 OY VT OD 3D. We 


| \ 
© = © 


Commiſſioners. _ And the only doubt with the Lord Chancel-, 
lor was, whether if the contingency hereafter happened, the 
bankrupt might not plead his certificate to an action brought 

on the bond, and therefore he ordered it to ſtand over to the 
next day of petitions, to have that point ſpoke to, for his 
Lordſhip declared if the certificate was no bar, he would 
diſmiſs the petition, for the contingency might never hap- 
pen, and though the huſband was now a bankrupt, aeg of 
recover his credit, and be able to perform the condition if it 


ever aroſe, and it was ſaid that it would be no bar, becauſe 


the cauſe of action was ſubſequent to the certificate, and that 
it had lately been + reſolved ſo in . R. in the caſe of Tully ſ +29 ] 
and Sparks, where one brought an action on a bond that bore 
date before the bankruptcy, and ſet forth in his declaration, 
the condition, which was not broke till after the bankrupt 
was cleared, the bankrupt pleaded his certificate, and the 
plea was adjudged inſufficient. Becauſe at the time of the 


certificate, the obligee had no cauſe of action. 


Mr. Mead inſiſted that ſuch creditors on a contingency 
had been often allowed to come in under a commiſſion by 
Lord Cowper, Lord Harcourt, and Lord Macclesfield, and 
their proportion of their debt was put out at intereſt in the | 
name of the aſſignees, and the intereſt was paid to the af. * 755. 602. 
ſignees, and if the contingency happened, then the princi- 
pal was paid to the creditor, but if it never happened, then 
it went to the aſſignees, in truſt. for the other creditors: 


And he mentioned the caſe of Green, where the money due = cron 
« . . 2 . 57. 
on a contingency was reſerved in this manner. 75 OR 


HILL verſus WHITE & ur, & & conta. 05 16. 
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MR. ill preferred a petition to his Majeſty in his High lern beate 


Court of Chancery, praying a commiſlion to review and Lord Chan- 


rehear a ſentence of the Court of Delegates in Ireland, and eller. 
Mrs. White and her huſband preferred a croſs petition for a | 
commiſſion te review and rehear a ſentence of a Court of 
Delegates in England. ELL 


Mr. Solicitor General for the petitioner Mr. Hill. 
Captain White privately married the daughter and only 
child of Lieutenant General Sanchy, without his privity or 
| D 5 conſent, 


De Term. 8. Michael. 1268. 


conſent, and the mother of Marcus Hill, the petitioner, was 
ſiſter to the General's wife. In 1719 General Sanchy died in 


Ireland, on a journey, in company with Mr. Hill, and being 


greatly diſobliged at his ſaid daughter's marriage, he a few 


days before his death, made his will, and appointed the faid 
Marcus Hill fole executor, and reſiduary legatee, after pay- 
ment of debts and legacies. In May 1720, the will was 


propounded in the Prerogative Court of Canterbury, and the 
probate was oppoſed by the counter petitioners, but in 1742, 
a ſentence was given in favour of Mr. Hill, and the probate 


granted to him, and on an appeal the ſentence was affirmed 


by eight of the Delegates, Fuly 22, and no complaint thereof 


was ever made till this croſs petition. And the teſtator leaving 

alſo conſiderable aſſets in Ireland, the will was likewiſe pro- 
pounded in the Prerogative Court of that kingdom, and a 

, probate was granted to the petitioner, and on an appeal the 

cauſe was heard before the Delegates, January 1723, on the 

[ +30 ] fame + evidence as in England, and they adjourned till the 7th 
| of February following, and on the 18th of April, 1728, 
without being continued by adjournment, and without notice 

to the parties or their proctors, three Judges met, (and no 

common lawyer among them) and reverſed the ſentence of 

the Prerogative Court, and granted letters of adminiſtration 

to Mrs. White the daughter: Wherefore we now prefer this 

A commif- petition to have the ſaid ſentence reviewed and reheard, and 
non of re- tho a commiſſion of review is not a matter of right, but of 
you So grace and favour, (as was adjudged in the caſe of Pow 
right but of and Andrews ) yet it has never been denied upon good rea- 


favour, ſons, and we preſume our caſes are ſo very different that 


there are the ſtrongeſt reaſons for this petition, and none of 
any weight or moment for theirs. In Ireland there has been 
but one fentence againſt the will, and that givea by only 
three Commiſſioners; nor are the fraud, and impoſition. on, 
and inſanity of the teſtator, ſuggeſted by the croſs petition, 
ſufficient allegations, becauſe they have been already under 
conſideration of the Judges, that gave the ſentence, and they 
have adjudged them not ſufficient to ſet afide the will. The 
ſentence of the Delegates in England was conformable to the 
ſentence of the Prerogative Court, and has been acquieſced 
under five years, and no precedent can be ſhewn where after 
ſo long an acquieſcence, a review has been granted of a ſen- 
tence of . Delegates, who confirmed the ſentence of the Pre- 
rogative Court. 1 ; His 2 
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Numberleſs inconveniencies would enſue, if a commiffion 
of review ſhould be allowed after ſo great a diſtance of time. 
The executor Mr. Hill has paid the debts and legacies of the 
teſtator, all which are liable to be reverſed and undone by 
this commiſſion, they pray by their croſs petition :, And 
therefore there is always a time limited for the bringing of , time i, 
appeals. The civil law allows ten days, and we fifteen, and always li- 
I have known an appeal difallowed that was brought on the mited for 
ſixteenth day; conformable to which rule, the Houſe of ES 
Lords have lately made an order, that appeals to their yr; 
Lordſhips ſhall be brought within five years, and two years 
was the time allowed to petition his Imperial Majeſty in, j" *PPeal | 
and this is now the law of the empire. All which rules are 5 
founded on a ſuppoſition, that the eſtate is in that time diſ- muſt be 
poſed of, and that the circumſtances of the parties in ſuch a brought in 
courſe of years are greatly altered. The Court of Delegates 2 
in Ireland have proceeded in a manner new, an unprece- 339. Sup- 
dented, four years paſt between their firſt fitting on the com- plement to 
miſſion, and their giving ſentence. The cauſe was firſt heard _ 3 
in January 1723, before five Com miſſioners, and the laſt . to 
hearing was on the 18th of the ſame month, then they the Houſe 
adjourned to the 7th of February then next following, then or e 
there was a diſcontinuance, then they met on the 24th of Fe- — | 
bruary, and there was no ſettled adjournment as to time or within five 
place, ſo + that the parties could not tell when or where to at- Js. 
tend; the next meeting was on the gth of April 1726, an- 131 
other was on the 1oth'of January 1727, and on the 18th of 3 _ 
April 1728, the ſentence was given, tho? neither the council peror muſt 
for the petitioner, or his proctor, was preſent as appears by be broughe 
the acts of the regiſter. The Commiſſioners in Treland re- 3 8 
fuſed to admit five witneſſes, whoſe teſtimony was allowed in 
the Prerogative Court in 1re/and, and by both the Courts in 
England. In February 1723, the Commiſſioners in Tre/and 
met to give ſentence, but could not agree till 1728. There 
is no quorum in the Ii Commiſſion, and though they ſet 
forth in their petition, that all the three Delegates ſigned the 
ſentence unanimouſly, that is of no weight, becauſe by the 
tenor of the commiſſion, that is neceflary to make the ſen- 
tence good, In Jrelund the Prerogative Court gave ſentence 
for the will, and only three Judges of fifteen gave ſentence in 
favour of the croſs petitioners. In England the probate was 
granted by the Prerogative Court, and their ſentence was 

13-2 | confirmed 
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confirmed by eight Delegates out of fourteen, and tho” here 


are not three conformable ſentences on appeal,, (which are 
never impeachable) yet here are three ſimilar ſentences, and 
four years acquieſcence, in which caſe no precedent can be 


 ſhewn that a review was ever granted, and the daughter is 
| not left unprovided for, but is ſeized, by the ſame title with 


the petitioner, of the moiety of an eſtate deſcended on her 
from her mother. Ap 92 


| Dr, Str ahan. 


No objeQion can be made to our petition. The moſt ir- 


regular ſteps have been taken by the Commiſſioners in Ire. 


land, four years paſt, between taking the informations, and 
giving ſentence ; five Judges were preſent when the informa» 


tions were taken, and but only three when ſentence was given, 
and the other Judges had no notice of their meeting, and 


where any of the Judges take upon them to give ſentence 
without the reſt, all the proceedings are null and void. Mr. 


HilPs proctor petitioned the Court, that the three would not 


proceed to ſentence till the other two met, which was at that 
time granted; and their reaſons might have convinced the 
other three. As to Mrs, J/h:te's petition, no inſtance can 
be given where a review has been granted after five years ac- 
quieſcence, Moſt countries now obſerye the Imperial law, 
where they vary from it tis in ſhortening the time as in Hol. 
land, tis reſtrained to a year, that property may not be unſet- 


tled after a long diſtance of time. 


Dr. Brampſton. 


The only foundation for this croſs petition is the ſingle 
ſentence in Ireland where five witneſſes were not ſuffered to 
+ give evidence whoſe teſtimony had been objected to in the 
Prerogative Court in England, and allowed, and on an ap- 
peal the Delegates were of opinion they were good witneſles, 


and remitted the cauſe. 


Dr. Palmer for the Croſs Petitioners. 


'This caſe is the firſt of the kind thas I remember. The 
proceedings have been ſet out as if thoſe in Ireland were ſub- 
ſequent to thoſe in England, whereas both went on pari. paſſu, 


this will, whereby an only child is diſinherited, was made in 


extrem, 


„ 
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extremis, the teſtator upwards of ſeventy years of age, his 
diſtemper a diarrhœa, which being improperly ſtopped, 
turned to a lethargy, the will was made on the eighth, he died 
on the tenth of the month, *tis ſaid his intention by the will 


was to give ſeveral particular legacies, and the reſidue to Mr. 


Hill, whereas no legacies are given by the will, but by the 
codicil, which is more properly Mr. H:i//s will, for thereby 
he promiſes by way of note ſubſcribed by himſelf, that he 
would pay thoſe ſeveral legacies ; and the legatees who were 
the menial ſervants of the General, his groom and ſuch like, 
having received and given releaſes for their legacies, were ad- 
mitted witneſſes to prove the will. Mr. Hill is a mere 
ſtranger in blood to the teſtator, nor could the diſpleaſure 
he had conceived at his daughter's marriage be the cauſe of 
this pretended will in favour of Mr. Hill; for the deceaſed 
was afterwards reconciled, and very kind to her, and two 
wills were found in his ſtudy in England, by which . 
is given to Mr. Hill. As to the proceedings on the Commiſ. 
ſion in Ireland, the ſtatute in that kingdom requires no quo- 
rum; and common lawyers are but of late years neceſſary 
in the commiſſions in England. And as to the length of time, 
Dr. Crawley was deprived for ſimony by the Delegates, and a 
review was granted by King William III. at about five years 
diſtance, and the ſentence was' reverſed, and he reſtored to 
his archdeaconry, which Dr. Oldis had enjoyed in the mean 
time, nor is the King limited to any time. It is not neceſſary 
that the council or proctors ſhould be preſent, when ſentence 

is given, but 'tis very uſual for the Judges after hearing to 
declare, We won't give the gentlemen who are of council any 
further trouble of attendance, and what they mention as ir- 
regularities, are common in theſe commiſſions, ſometimes the 
Judges adjourn to a certain day, and then if none attend 
they are adjourned ſine die, Mr. Hill is as much in fault as 
the crofs petitioners ; for if he thought the proceedings were 
delayed, he ought to have applied for a day, and the Regil- 
ter is to attend the Judges to ſign a warrant for that purpoſe : 
And as to the objection that five Commiſſioners were preſent 

at the f informations. And that only three gave ſentenee, and [ f 3 ] 
that the other two might have been of a different opinion, If five 
this would have been no ſufficient foundation for a review, judges are 
tho” the five had been preſent, and the two had actually diſ- — and 
agreed, as was adjudged by Lord Harcourt, in the caſe of againſt the 
Tindar verſus Hopkins, three being ſufficient to join in opi- ſentence, 
nion, by the words of the commiſſion, We pray a commiſ- —_— * 


ION commiſſion 
of view, 
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your Lordſhip will make a favourable report of us to his Ma- 
jeſty. . 82 35 | | ho ey N 4 55 
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known, and their characters could be eaſieſt found out, and 

this indeed appears to be the fact from the complaint of the 
petitioners, that five of the witneſſes, whoſe teftimony was 

allowed in this kingdom, were rejected there, and may be ſo 

8 here on a commiſſion of review, as in the caſe of Drake and 
ed a good Prime, Oth of February 1705, Abington was allowed a good 
witneſs by witneſs by the Prerogative, and Court of Delegates, and yet 


| the Prero- his evidence was refuſed on a review. Here have been three 
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13 ſentences againſt one indeed in favour of the will, but not on 
Delegates, the ſame evidence, but only fentence againſt ſentence. As 
33 re- to the errors in the proceedings, it is common not to have 
dom michon due entries from Ireland, and is anſwered by the practice of 
of review. the Court of Delegates here, the Judges meet, adjourn, and 
at the day perhaps no Judge comes, yet the proceedings do 

not fall for that reaſon, but new warrants are granted to at- 

tend, and no entries are made of ſuch warrants. Proceed- 

ings of Courts are firſt taken down in minutes, and are drawn 

up at large from thence, fo that it is not ſtrange that ſeveral 

errors ſhould appear in them. As to the prayer cf their 

proctor, that the ſentence might be ſtaid, till the other Judges 

came, who heard the cauſe, this might have delayed the 

ſentence for ever, for according to my inſtructions, they two 

were dead, when ſentence was given. Though the ſentences 

in England were very ſolemn, and in conformity, yet there is 

ſufficient cauſe for a review, becauſe we have new matter to 

prove, and by new evidence; and as the law has ſet no time 

in which ſuch a petition is to be brought, it lies wholly in the 

breaſt of the Crown, and no caſe can happen in which it can 

be more properly aſked than in this, where a daughter is left 


* 
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poor and + deſtitute of any proviſion from her father, and a 434 J 
ſuit depending at the ſame time in Jre/and to ſet aſide the will, 
wherefore it was adviſeable to wait till the ſame. was deter- 

mined in that Pepe, and if the Judges there gave ſen- 

tence in fayour of the will, then to acquieſce, but if they 

gave ſentence for the daughter, this then would be -a good 

reaſon for us to pray a review ef the ſentence given in Eng- 

land, and is very neceſſary to prevent the claſhing of juriſ- 

dictions, in caſe the ſentence: of the Commiſſioners in Ireland 

ſhould be confirmed on the commiſſion of review granted to 

the petitioners, for then in the ſame kingdom it wauld be al- 

lowed in one Court to he a good will, and diſallowed in an- 

other, and there is no other method for one uniform deter- 
mination, than to have both ſentences reviewed by a new 
commiſſion. So that here the length of time can be no ob- | 
jection, becauſe it was proper for Mrs. White to wait the a cheat 
event of the ſuit in freland. By the rules of this Court > in Chancery Yy 
month is the time limited for a rehearing; ſuppoſe then a dusht to be 


decree made in favour of the plaintiff, and in another cauſe, brought a 


a decree given for the defendant on the ſame equity, and a yet if dif- © 


petition is preferred to rehear the laſt cauſe, the Court will ferent de- 


likewiſe ſuffer the firſt cauſe to be reheard at the ſame time, 1d EA 


tho' the petition is preferred at a greater diſtance of time, cauſes on 
than is limited by the courſe of the Court, to the end that the ſame 


| ih t . 
there may be one uniform decree in both cauſes, and reviews uu: 4 


in Eccleſiaſtical Courts are of the ſame nature with rehear- N © whe 
ings. | 0 . | hearing of 


ſame time, tho' the petition in the firſt cauſe is not brought within that time. oy Ow 


Lord Chancellor. 


Though the croſs petitioners ſuggeſt that they have new 
matter to offer, yet as they have produced no affidavits to 
prove the ſame, I can take no notice of the allegations of 
their petition, My opinion however is not final, but I am 
only humbly to lay my thoughts before his Majeſty. I cannot 
adviſe the King to grant a commiſſion of review after five 
years acquieſcence under the ſentence, for that would render 
property unſettled and precarious, and no commiſſion with- 
out proof of new matter was ever granted at ſuch a diſtance The Prero- 
of time, if the cafe ſtood fingle, but here in one Eingdom is gative — 
Delegates in England gave ſentence in favour of a will, and likewiſe the Preroga — Cre 
in Ireland, but the Delegates in Ireland reverſe that ſentence 5 years after the ſentence given 
by the Delegates in Zng/and. Both ſides petition his Maj for a commiſſion of review, 
and the Lord Chanceller declared that he would adviſe his Majeſty to grant a commiſſion 
of review of the ſentence of the Delegates in Ireland, but to ſuſpend the conſideration of 
the other petition till thoſe commiſſioners of review had given ſentence. 
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De Term: S. net 


— thi will; in the other againſt it, five Delegites' 

in Ireland heard the cauſe, and four years after, three. gave 

ſentence. | As to the entries, they are but matter of form, 

and may be rectified, in this caſe there have been two ſen- 

tences in England for the will, and one in Ireland, ſo that a 

commiſſion of review of the ſentence of the Delegates in 

Treland is plainly reaſonable, but to prevent contradictory 

8 +35 ] decrees this ſeems to me at + preſent the beſt method: To lay 

before his Majeſty that the petitioners are well intitled to a 

commiſſion, and that it would be proper to ſuſpend the con- 

ſideration, whether a commiſſion ſhould be granted to the 

_ croſs petitioners, till thoſe commiſſioners of review have 

given ſentence, if they reverſe the ſentence of the Delegates 

in Ireland then there will be no occaſion for another commiſ- 

fion, becauſe the ſentences in England will agree, if they 

affirm it, then it will be proper to grant a review of the ſen- 

Aga tence in England to the ſame Commiſſioners, that two dif- 

7 * ferent ſentences on the ſame will, may not be on record in the 

216. Cal. 7. ſame kingdom. But not to be allowed to give new evidence 

Supple- as to facts and matters before examined to. The acts of the 

e erb Court of Delegates in Ireland were produced in this cauſe 

78. ſigned by the regiſter, and it was adjudged that there needed 

t is not no affidavit to prove his hand, he being a publick and known 

2 5 © officer, as on an appeal to the Lords the party is never Pot to 7; 
regiſter's Prove the regiſter's hand to a decree. 


hand to the 
ads of the Court of Delegates, beeayſe he is a known officers 


Caſe 17. | ANONYMUS, | 


Art the | : | 
Chancel- Mr. Attorney General for the Creditors, 
lor's heuſe, * 
Lord Chan- 


cellor. THIS comes before your Lordſhip, on the creditdhs' pe- 
tition for your Lordſhip's judgment, on the report of the 
Commifſſioners of the account of the aſſignees. A commiſ- 
ſion of bankrupt was taken out againſt Watſon, the Com- 
miſſioners find him a bankrupt, aſſignees are choſen, and a 
dividend made; afterwards ſeveral other effects of the bank- 
rupt coming to their hands, the creditors petition, that the 
aſſignees may account, and make a new dividend, and your 
Lordſhip was pleaſed to order that they ſhould account be- 
fore the Commiſſioners, and that the Commiſſioners might 
ſtate any thing wg for the judgment of the Court. 
Accordingly 
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creditors for it, he having paid it over to another aſſigne, 


e the Ciniimifhinerd huvertaient thibracades] an 
certify that Green, Hall, and Aires were the affignees, that 


| Green did not appear, and ſo no account was taken as to him, 


but only from the other two, that Green had received ſeveral 
ſums of money, and whether the other two aſſignees ſhould - 
be charged with his receipts, they ſubmit to the judgment of 
the Court, that the affignees fold a real eſtate of the bank- 
rupt, that Aires received part of the purchaſe money, and 
let Green have 671. of it, and they likewiſe ſubmit to-your 
Lordſhip, whether Aires ſhall be chargeable with this ſum. 
And it ſeems reafonable, that all the affignees ſhould be an- 
ſwerable for the effects come to any of their hands, for all are 
truſted by the creditors, and the commiſſioners veſt the effects * > al 
in all jointly, and *tis upon their joint credit + that they e 13 ; J i 
intruſted by the creditors, and it is only for their own caſe HEE 
and convenience, they let one another receive the effects. 

As to the 67/. it is plain that Aire: muſt be accountable for 
it, he admitsin his own affidavit that on his receiving 220]. 
reſidue of the purchaſe money, upon Green's deſire he let him 
have 671. to lend to ſome of the creditors, he admits then that 
he received the money, and therefore he is accountable to the 


not for the proper purpoſe, but to lend over, and he truſted 

Green with this ſum, for he ſwears he lent it him upon his 

own credit, and becauſe he thought him a ſubſtantial perſon, If one er. 

and your Lordſhip adjudged in the caſe of Lane and JFroth, ecutor pays 
that if one executor pays over to another executor mone of over aſſets 

the teſtator he has received, this ſhall not diſcharge him of l 
it, and in the caſe of Stanley and Darington the Maſter of the apſwerable 
Rolls was. of the ſame opinion, it coming before him in for them. 


judgment. on the Maſter” s ſpecial "park in 1727. HE on 


Canc. 109. 
Mr. Tunes fie Mr. Hall, and Mr. Aires, two of the | 
Aſſignees. 


Where money is . paid to one aſſignee, the other ſhall not 
be anſwerable, for ſince an executor or truſtee for payment 
of debts ſhall anſwer for no more than he himſelf received, 
neither ſhall an aſſiguee, for executors or truſtees for payment 
of debts are forced upon the creditors; and it is not in their 
power to change them, but the aſſignees are truſtees choſe 
by the creditors themſelves, who give them an equal truſt, 
and can have them changed, and the aſſignees expreſly cove- 
nant to anſwer only ſeverally. Nor is Aires to be charged 

with 


with the 674, all the 3 ſell che eſtate, and Aires and 


Green come to the place appointed to receive the purchaſe mo- 


ney, but Aires is there firſt, and receives the money, and 
whilſt he is counting it over, Green comes in, and deſires to 


have 671. of it, if Green had received this 67. and Airer 
only the reſt, without doubt he ſhould not anſwer for it, and 
as Green came before the meeting was over, it ought, I think, 
to be conſidered, as if it had been originally received by 
Green, and as f Aires had never received ts? | 


1 


The Lord Chen 


+ i 


och aGe- :® would be 4 very in conſequence, if a Cloak 3 
nec is might diſcharge himſelf, by paying money over to an inſol- 
chargeable vent one, he ought to have kept the money when he received 
eee it, and therefore Mr. Aires muſt account for the 677. - but 
F +37 neither he, or Mr. Hall, are to be charged with what + Mr. 
HAI 724 Green received. 2 Vern. $04, 515, 570. 1 Salk. 318. 
if one pays Fern. 303. 1 Chan. Cal. 127. entw. Off. of Ex. 161. 


nexyto Supplem. to —.— 316, 328. Clayt. Rep. 106, Caſ. 


the other, 


be remains 179. Keiku. 51. Swinb. Part 1. Seft, 7. n. 3. Keil. 23. 


mill charge- 11 H. 6. 4 85 As _ he. aw 10. 2. 
ab by the 
ereditors. | . 8 


1 road ANONYMUS. 
At the 


Ghancel-, A l — a petition to ſuperſede. the com 


1 _ miſſion, on a ſuggeſtion, that the debts of the petitioning 


cellor. creditors did not amount to 200). ſeveral of their debrs 
being barred by the ſtatute of limitations. And the Lord 


Chancellor propoſed that this iſſue ſhould be tried at law, 


whether the petitioning creditors are creditors for 2001. 
within the meaning of the act; in which trial, the bankrupt 
A commit. Was to have the benefit of the ſtatute of eee in the 
fon of fame manner as upon a plea of Non aſſumpſit infra ſex annos, 
bankrupt but the conncil for the creditors being unwilling to have this 


was ſuper- jſſue tried, the Lord Chancellor ſuperſeded the Commiſſion, 


wn m becauſe the ſtatute would beeluded, if the creditors who had 


ra} of the ſuffered it to run upon their demands, ſhould be 9 


5edts of the to take out a commiſſion. 
petitioning 

creditors 

were barred by the ſtatute of limitations, 


ANONYMOUS. 
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decreed, That the Maſter ſhould take an account of what 
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ENS fo Fi | 4 
ANONYMUS. aſs ry. 
Rolls. 


THE condition of a bond was, for ſo much money in Mafier of - 
hand paid, to convey, and aſſure certain lands: The Maſter the Rolls. 
of the Rolls declared, Fhat bonds of this nature were always 4 bond. 
conſidered in equity as articles of agreement, and decreed, — 


o eonvey 


the condition to be ſpeci ſically performed, and the obligee lands. for 


having been in poſſeſſion twenty years, he would not oblige money re- > 


him to prove the payment of the money, which is recited in ceived, is 
the condition to be Paid! in hand. 1 18 a A * 


. articles, and 


the condition ſhall be peformed i in ſpecie, and the obligee having been in ent 20 
years, need not prove the money paid. i oo 


| | 2 8 Caſe 20, 
WELSH verſus FISH. At che 
Chance 


THE mortgager filed his bill againſt Samuel nib, and wn | 


Mary his wife, executrix of the mortgagee, for an account cler. 
of the rents and profits, and to be let into a wee g on 
payment of what was due, and on hearing the cauſe, it was 


was due to the defendants, for principal, intereſt, and coſts, 

and deduct out of the ſame what he ſhould ind the defen- 

dants had made by the rents and profits of the premiſſes 
and the ſurplus was to be paid by the mortgagor in a limited Fel 
time, or he was to be for ever forecloſed of his equity of re- 
demption: pending the account, Samuel Fiſh dies, and the 

+ plaintiff brings his bill of revivor, and ſupplemental bill, [ . ] 
againſt the defendant Mary the widow, and againſt Mary ' © 
the daughter, as adminiſtratrix of her father Samue! Fi 

for a diſcovery of aſſets. And Mary the daughter 2 

in bar to the bill of revivor, that the defendant Mary the 

widow, was deviſee of the mortgaged premiſſes, in truſt for 

her, and that the decree could not be revived againſt her, 
becauſe ſhe had never been made a defendant to the original 

bill, and her council inſiſted that the bill might have been re- 

vived againſt the defendant the widow only, becauſe ſhe was 

ſued in Auter Droit, and the huſband was only joined for 
conformity. And as to the diſcovery, whether her father 

left aſſets or not, ſhe demurred. 


455 Lord 
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TE ä Lord Chancellor. 


en The original bill is only to redeem, and don't pretend, 
2 bill that by the rents and profits the mortgage is paid off and the 
0 ue decree runs in the ſame manner, fo that it is perfectly un- 
oy — N neceſſary in this caſe for Mary the daughter to admit aſſets, 
due, and a or to ſet them forth, and therefore ] allow the demurrer; 
2 but the plea muſt be over- ruled, for Samuel Fiſb being de- 
cordingly. creed to account, that account can't be carried on after his 
Pending the death without his repreſentative being before the Maſter, 
account the and therefore the bill is properly revived againſt Mary the 
dien aud daughter, as his adminiſtratrix, but if it had been revived 
bi of rovi- _ —_ IE _ ee 4 the e- ee 3 
or is fed then indeed her plea would have been proper, that lhe ha 
22 "5 not been made a party to the original bill. But the council 
miniſtra- mt | 
trix, and a for the plaintiff argued, that the demurrer was not good, 
ſupplemen- becauſe tho' the decree directs the mortgagor to pay the 
123 for  overplus, which ſuppoſes the balance would be in favour of 
Mets. To the mortgagee, and no proviſion is made that the mortgagee 
the firſt, ſhe ſhould refund, if the balance came out againſt him, yet if 
=m_ that upon the foot of the account, the mortgagee ſhould be found 
1 to have received more than the principal, intereſt, and coſts, 
be revived the ſurplus muſt be refunded to the mortgagor, and therefore 
againſt her, it is neceſſary that the defendant ſhould diſcover, or admit 
„ e aſſets, beſides, the account was decreed againſt the defendant 
que truſt 7 Samuel; becauſe he had been in perception of the profits, 
the mort- and his aſſets are obliged to make good what he ſhall be 
Bated pre- found to have received. But the Lord Chancellor denied the 


rf part of their argument, and ſaid that the decree had 


had no! | . - 
be made provided for the ſecond, for by that, whatever Samuel had 


es received out of the rents and profits was to be fet off againſt 
OTi- . . . F : 
ginal bil!, the principal, intereſt and coſts. | | 


but the plea . | | 
was over-ruled, becauſe the ſuit was not revived againſt her in her own right, but only as 


reprelentative of the mortgagee. And as to the diſcovery cf aſſets, ſhe demurred, and 
her demurrer was allowed; becauſe the plaintiff (as appeared by the bill and decree) could 
not have any demands out of them. 2 Vers. 296, 219, 
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[ 1.39 ] | + ATKINS & al Plaintiffs. 
| y —4 ROWE, Defendant. 
Chancel- 


op be _ THE bill ſets forth, that the plaintiffs, the defendant, 
dd one Cob, all linen-drapers, lived in three houſes conti- 


| i Hor. 
Fi wh guous to one another, held by leaſe of the Grocers Com- 
| pany; 


i 


* 


D. Term. S. Michael.. 1728. 


pany; that Cob quitted bis houſe, and the leaſes of the 


three houſes being juſt expiring, and the plaintiffs, and the 
defendant, being unwillng to remove from a place where _ 

they were well known, and bad long inhabited, or to have Aa 
bad neighbour in Cob's houſe, and it being the cuſtom of . 

the Grocers Company to appoint a committee, to accept pro: 
poſals for the renewal of leaſes, and to report the beſt pur- 
chaſer z that thereupon the plaintiffs and defendant came to 

the following agreement : That one or other of them ſhould 

take a leaſe for twenty-one years of the three houſes, that 

one ſhould. bid before the Committee, and acquaint the other 

with his propoſal, and that then the others ſhould underbid 

him, but that the leaſe ſhould be for the benefit of all; that 

they ſhould ſeverally pay the rent of the houſes they lived in, 

and that the rent of Cob's houſe ſhould be paid equally by 

all ; that accordingly the defendant Rowe propoſed to the 
committee to pay them 4001. fine, and gol. a year rent, and 
the plaintiffs according to their agreement not making ſo | 
advantageous a propoſal, Rowe was reported the beſt bidder, 

and a leaſe was made to him upon thoſe terms; and the end 

of the bill was to have the benefit of this leaſe, and that the 
defendant might be conſidered as a truſtee for the plaintiffs. 

And as to any relief, or diſcovery, prayed by the bill, the 
defendant pleaded the itatute of frauds and perjuries, and that 

there was never agreement in . to the purpoſe in the 

bill. 


| Lord Chancellor. 


Suppoſe I employ one to purchaſe for me, and he e liking If two _ 
the bargain, takes a conveyance to himſelf, ſhall he plead 1 | 
the ſtatute ? this is the ſame caſe. Two neighbours being ane of them 
nawilling to have the third houſe in ſtrange hands, come to ſhall take 
the agreement that has been mentioned ; which is not for am A A | 
the leaſe, no, that agreement was with the Grocers Compa- the benefit 
ny, and reduced into writing. Let the plea ſtand for an of both, 
anſwer, with liberty to * and the benefit of it be _ the | 
* to the hearing f Ny the bid, 


though the agreement is not in writing. Q 2 Fern. 627. i Perm 296. 


BROOM. © ©. 
' , 


[ 440 


Caſe 22. 


At the 


Chancel- 
lor's heuſe. | 
Lord Chan- bad form of pleading, becauſe it puts the Court to the trou- 


cellor. 


To plead to 
ſuch part of 


De Term. S. Michail. 1 728. 
+ BROOM verſus HORSLEV. 
TO plead to ſuch part of the bill as is not anſwered, 3 


ble of ſeeing what is, and what is not anſwered, and deprives 
the plaintiff of the benefit of taking exceptions to the an- 


the bill as ſwer. Curſ. Cancell. 199, 231. > 


is not an- 
ſwered, is 


bad, becaufe it puts the Court to the trouble to fee what is anſwered, and hinders the 
plaintiff from excepting, 8 8 pf | | 


ces. MACARTY, alias Lord MUSKERY, & ar Plaintiffs. 


= bod] GIBSON, Defendant. 

Jor's houſe. | | 

Lord Chan- THE plaintiffs brought their bill, as reſiduary legatees cf 
cellor. Lady Fane Macarty, againſt the defendant, her executor, 


for an account of aſſets, and payment of the reſidue, an ac- 
count was decreed, and the Maſter made his report, to which 
the plaintiffs excepted, becauſe the Maſter had allowed the 
defendant pool. for payment of a legacy, though he had 
compounded with the legatee for 250/. and that therefore he 
being an executor only in truſt for them, they ought to have 
the benefit of the agreement, and he was to be allowed no 
more than he really paid. And to prove this compoſition, 
they offered to read the depoſition of the legatee, which was 
objected to, becauſe ſhe ſwore for her own advantage, and 
would make the executor liable to pay her tne reſidue. But 
Mr. Mead ſaid this could be no objection to reading her depo- 


The oath of fitions for the plaintiffs, if they thought proper, for that 


a legatee 
who had 


would be their loſs, as it would leſſen the reſidue. But the 


given a re-. Lord Chancellor would not allow her evidence, becauſe ſhe 


ceipt under 


hand and 


ſeal for her 


had given a receipt under hand and ſeal for the whole legacy, 
atteſted by two witneſſes, and his Lordſhip declared, he 


whole le- would never ſuffer any one's oath to be read contrary to their 
gacy, was gown deed ſo ſolemnly executed. So the exception was over- 


nct ailow 
to be read 


ruled for want of proof. 


as evidence, 
that ſhe had only received part. Curſ. Canc. 313. 


A receiver 


A receiver appointed by the Court, is an officer of the 


need not be Court, and need not be ſerved with a writ of execution of a 


ſerved with qecretal or 
a writ of | 


Execution 
of a decre- | 
val order, but only with a copy, and if he diſobeys, ſhall be committed. 


M 


r, but only with a copy of the order, and if 
he diſobeys it, he ſhall be committed. 
1 ANONYMOUS. 


r 
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75 2 AED 3 | Caſe 24. 
THE executor and reſiduary legatee brought a bill againſt Rm“ 
the defendant for a diſcovery of ſeveral of the teſtators ef 
fects come to his hands, the defendant puts in a full anſwer,, _ 
and offers to give the plaintiff 256/. for his intereſt, the * plain · 
plaintiff replies, and after obtains an order to withdraw his rer hae z 
replication, and the cauſe coming on to be heard on bill and gecree ac- 
anſwer, the Maſter of the Rolls declared, That the plaintiff cording to 
might either pray a decree according to his equity, or accord- ren pos 4; 
ing to the offer in the anſwer, by which the defendant gave fendants or- 
the plaintiff his election, which was not waved by the repli- fer in bis 
cation, but that the defendant would be bound by his an- anſwers tho” 


ſwer, though the plaintiff had replied, and gone to com- 3 
; | | \.._ Caſe 25. 
ANONYMUS. £ 22 


THE teſtator deviſed 1000. a- piece to his three daugh+- 
ters, payable at twenty-one, or marriage; and if any of them 
died before their portion became due, her ſhare was to be 
equally divided among the ſurvivors. One dies under age, 
and unmarried, another attains her age of twenty-one years, 
and files her bill againſt the executor for payment of her le- 
gacy of 100. and of gol. the moiety of her ſiſter's ſhare 
that died, which ſhe was entitled to by ſurvivorſhip. The 
executor by his anſwer craved an allowance out of the princi- 
for maintenance of the plaintiff, But at the hearing 
the Maſter of the Rolls declared it was an eſtabliſhed rule in Chancery 
Chancery, not to allow maintenance for an infant, beyond never al. 
the intereſt of her fortune, and therefore in this caſe no in- axon wil 
tereſt being payable till the principal became due. The ex- an infant 
ecutor was intitled to no allowance for maintaining the plain- beyond the 


tiff till ſhe came of age. 3 
| Fo. tune | 
t Fern. 255. 2 Lern. 137. 


It was alſo queſtioned when the plaintiff was intitled to Legacy to 
the payment of the fol. whether at the time it was to have 2 
been paid to the ſiſter, in caſe ſhe had lived to receive it, or 3 

f | and if ei- 
ther die before payment, to ſurvive. One dies under age, and unmarried. Q Whether 
the legacy over ſhall be paid at the fame time with the original legacy, or at the 
ume the deceaſed would have come to 21. Poſt. Pag. 473. 2 Bridg. Convey. 191, 25%, 


280, 220, 23% 2 Yern. 620, 199, 283, Nelſ. Fol. Rep. in Canc. 62. r Aude, 3% © 


Twink, Part 1. ſect. 7. n. 3. 1 Le. 278. 2Vern. 466, 722. 
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at the time the eg portion became ls! to the bai 
tiff, but the ſolicitor for the plaintiff ſubmitted to have the 
payment of it decreed when the ſiſter would have arrived at 
twenty-one, and tho the Maſter of the Rolls ſaid it was 2 
doubt, he ſeemed to be of the ſame opinion. 28 


142 
144 7. +The plaintiff may move for a ſubparna returnable i imme- 
tiff may diately, againſt an officer of the Court, without the 2 


2 a W becauſe he is preſumed always to attend. 
turnable 
immediate, without an affidavit, againſt an officer of the Court; for he i is preſumed al- 


MAP to attend. 


. PAGE & ar verſus PACE & al. 


At the 


| Chancel- THE council for the defendants ſpoke to! this effell 


Jor's houſe. 
Lord Chan- Mr. JYilkins deviſed all his real and perſonal eſtate to fix 


cellor. relations, in truſt, to pay his debts and legacies, and the 
« reſidue to his ſaid 6x relations, equally to be divided among 
© them ſhare and ſhare alike, and made them executors.” 
Peter Daly, one of the deviſees, dies in the life-time of the 

» teſtator, and after the teſtator dies, and his heirs at law, 
and next of kin, bring their bill againſt the executors for an 
account of the real and perſonal eſtate, and to have the ſixth 
part of Peter Daly decreed to them, as a lapſed legacy. And 
at the hearing your Lordſhip declared that as to the real 
eſtate it was jointly deviſed in fee to the deviſees in truſt, for 
payment of debts and legacies, and your Lordſhip was 
pleaſed to order that an account ſhould be taken of the per- 


ſonal eſtate, and of the debts, and legacies, and if a ſurplus 


remained, the conſideration of that was reſerved till after 


the report. The Maſter has made his report, that there 


remains a ſurplus of 2000/1. in money, beſides ſeveral ſecu- 
rities, and the cauſe now comes before the Court on this re- 
port for your Lordſhip's directions, to whom this ſurplus ſhall 
be paid. And the only queſtion is, as to the ſixth part of 
Peter Daly, Whether it ſhall ſurvive to the defendants as 
zoint deviſees ? Or whether it ſhall go in a courſe of diſtribu- 
tion as a lapſed legacy? And this ſeems to be determined al- 
ready by the decree, which has declared it to be a joint de- 
viſe, as to the real eſtate, and muſt therefore be a joint de- 
viſe of the perſonal eſtate alſo, and his part will ſurvive to 
the reſt, tho one deviſee dies in the life-time of the teſtator, 
and therefore this ſixth ought to be divided into fifths among 


To ſurviving deviſces, but the defendants are alſo e 
e 
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and Sade if it ſhould: be conſtrued as 2 lapſed, legacy; 
they are intitled to it. Where a particular legacy is given to 


an executor, it looks like excluding him from the reſidue 


becauſe if the'teſtator had given him nothing in particular, 
he would have had all, but here is no implied truſt for the 


I next of kin, nothing to ſhew that he deſigned then any 


thing; but on the contrary, his i intention plainly appears that 


they ſhould have — becauſe Le gives the deviſes every 


thing, 


The decree, as far as it goes, has determined in our fa- 
your, that the deviſe is joint by the expreſs words of the 
will, as to the payment of debts and legacies, but that the 
reſidue is to be divided among the defendants thare and 
ſhare alike, ſo that tho? they are joint deviſees in law, as to 
payment of debts and legacies, they are deviſees in common 


as to the equitable intereſt in the reſidue, which is to be di- 


vided ſhare and ſhare alike, and therefore that Peter Dal 
dying in the life-time of the teſtator, his ſhare of the deviſe 
of the reſidue became lapſed and deſcended to the heir at 
law, chargeable with the debts and legacies. As to the per- 
ſonal eſtate, it did not then appear, whether there would be 
any ſurplus, after the debts and legacies were paid, fo that 
point was reſerved by the decree till after the account was 
taken, and it being derlared by the Court, that the deviſe of 


the real eſtate is a joint deviſe for payment of debts and le- 


gacies, but a ſeveral deviſe, 'as to the if ee intereſt in 
the reſidue, it muſt be conſtrued in the ſame manner as to 
the perſonal eſtate ; but ſuppaſing it a lapſed legacy, the de- 
fendants ſay, they are intitled to it as executors, and that it 
was the teſtator's intention to leave them every thing. But 
the teſtator's intention is not the rule to go by, for where the 
Court decrees the reſidue to the next of kin, they never ſup- 
poſe that the teſtator deſigned it them, but they conſtrue the 
will for ſo much to be an incompleat will, and then in con- 
formity to the ſtatute of diſtributions, dif] poſe of the reſidue 
to the next of kin. But ſuppoſing we ſhould take the in- 
tention for our guide, in this caſe it would make againſt the 
defendants, for the teſtator deviſes to ſix ſhare and ſhare _ 
alike, ſo that each was to have a fixth part only, why then 
ſhould he have a ſhare of a ſixth not deſigned to him; aud 
tho' the intention of the will is diſappointed as to one of them, 
there is nothing to ſhew that the teſtator deſigned his ſhare 
* to 


by Mr. Solicitor General for the ainriffs LI [ + 43 ] 
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to che W but his intention appears Cs . ene 
trary. Where there is à reſiduum, 2 lapſed 5 falls infb 
it, but here al part of the reſiduum itſelf lapſes, and this Gale | 
is ſtronger than here a particular legacy is given to-an. Ex-, 
ecutor, for none of the executors here can take any thing as: 
executor, but tlie whole ſurplus is diſpoſed of, ind cach of 
them is to have à ſixth part as legatee, and it would de con- 
trary to the expreſs words of the will to give them any thin; 
las executors, and therefore this Japſed legacy Cre to be di- 
ſtributed according to tlie ſtatute. 


; | N | Mr. Zitwych, 


"The deviſe of the legal eſtate being Joint as to the bahnt 

of debts and legacies, the whole" eſtate is liable to them, büt 

F +44 ]t- after 3 truſt diſcharged, the reſidue being to be divided 
among the deviſees ſhare and ſhare alike, Thews that Hie 

deviſe was ſeveral in point of ' intereſt, and therefore your 
Lordſhip, decreed the fxth of the real eſtate to the heir at 

law, as a lapſed legacy, but chargeable with the payment of 

the debts and legacies, beſi des one of the defendants out bf 

his ſhare is to pay 8/ a year, and the teſtator directs the dx- 

viſees to leave their ſhates to their children, which: are ll 

proofs of a tenancy in common of the equitable” intereſt in 

the reſidue, ſo that it is the ſame thing now, as if tlie teltatbr 

bad computed what the reſidue of his perfonat eſtate would 

amount to, and had left them goo. a piece. The next que- 

ſtion then is, whether as executors, the defenditits ae en- 

titled to this ſixth part. If a particular legaty is left to an 
executor, this has been always taken as an evidence that the 
teſtator deſigned them no more; if a ſixth then, br afl 

other part, is left to an executor, ſhalt he claim another part 


as exrcutor ? Is not a ſixth part a particular legaty ? And ſt d 

was reſolved ſo in the caſe of Collet and Priflon,” where 22 
A freeman freeman of London deviſed one moiety of his perfonal eſtate t 
4 1 to his wife, and made her executrix, the other molety was d 
— * decreed to be diſtributed, by this will every one is to hife h 
his eſtate to ſuch a proportion, as to the part that is lapſed ; the reftattr lil 
his wife, died without a will, and therefore it 'muſt be diſtributed,” t Wd: 
— 1 is what happened lince the making the will, add ig not *. th 


rix, the. other vided | for. 
moiety muſt 


be difiri- | pron OY a 4 
buted, | 35 N Led 


| De Term. B. Michgel. 1928. 
n 1 . — wi . A | 5 5 | | : 
* 8 - 0 | | £ cellor. 5 
F: This: is a joint deviſe, anly as to the truſt for payment of The teſts- 
bee and legacies, - Put, ſereral, as te their intereſt in, the ze: 19 deviſe 
Mo. ſidue, which: is to be diyided igta ſix equal parts, ſhare and 


1 
10 | ſhare alike, the deviſges are to take nothing as executors, hut — 


each of them are to have a ſixth part, and his intention is, ir, in truſt, 
that they ſhould have no more ; one dies before the teſtator, ee 
ſo this is within the common rule, that a particular legacy legactes, 
given to an executor ſhall exclude him fram the ſurpſus ; d d 
6 here the reſidue is divided among them as legatees, and each tl 
ent is to have a part, and therefore one of the legatees, dying in ü * 
but the life-tim= of the teſtator, his ſhare muſt be-diftributed'vearndes, 
ied among the next of kin. 0 2 


thie one dies before the teſt; ſhare fins | i nnd 
as the teſtator, hie ſhare of the al eftate,, ſhall go to the heir at law, and 
our of the perſonal, to the next of kin to the —— as a lapſed — for — 
t eſtate is joint, there 1 the teſidue is ſeveral, and the others can't claimit e- 
of cutors. See ant. Ca . 3--Caſ. 12. Poit,-Caf, 32-Cal. 157. We EE bag ts! vo FRE" IN 
t of A bill of. revivoridan't:lic againſt adeviſce. 1 Chan-Caſ. —_— 
a 174, 231 1423. 2 Vern. 548, 672. , 1 ern. 426, 233. don't tis 

E Eh / : | 5 again 2 

&. After a decree in. a cauſe, you. may have it referred o a ee. 
5010 maſter to ſee whether it was {ct damn irregularly for hearing. aue 
* | , referred for irregularity ip, cha ſetting down, after a decree. 
> a 1 L 48 1 
; the ©. ANONYMUS. Caſe 27. 
ad : 


| At the * 

part THE mortgagee brought his bill to forecloſe the defen- rolls. 

dants, if the money was not paid in à reaſapahle time, an 
rea a decree. was made by default, zpd e 
de I that in caſe the defendants redeemed, the 'plainriff might 
V8 decreed not ,only his coſts at law of, an eſectment which he 
baue i bad brought to recover the poſſeſſion, and in this cauſe, but 
Tator likewiſe in a croſs cauſe brought by the defendants, and then 
d, t depending; but the maſter, of the rolls refuſed to decree him on bil 
Po. dhe coſts of che croſs cauſe, hecauſe he could take no tiotice to forecloſe, 


the court, 


* — 


| 5 - in caſe the defendant redeemed, would not decree he ſhould pay the caſts.of a croſs cauſe, 
4 which he had brought to.cedeem,, and was ſtih depending. 5 
\ 
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that there was ſuch a cauſe depending, and the plaintiffs in 
s that cauſe might proceed, and prevail; and if they did not 
go on, the cauſe might be ſet down ad requiſitionem defen- 
dentis, and he would have coſts; but Mr. Lutwych faid, 
that the decree then would be only perſonal, and they ſhould 
have no fecurity for their money, and the plaintiffs might be 
beggars, and inſiſted, they were intitled to all the coſts they 
were put to by this mortgage, and quoted à caſe at law, 
4. which he ſaid was much ſtronger than this, where the court 
Court at would not relieve againſt the penalty of a bond, tilb the 
mw _— obligor paid the cofts of a former trial, in which the obligee 
n had been nonſuited. „ vr” © 
penalty of | | 
2 bond, till the obligor would conſent to pay the coſts of a former trial, in which the 
obligee had been nonſuited. Es 4s 


Caſe 28. 


3 PECK & al-, verfus PECK & al". 
Chaucel- | 


lor 'shouſe, MRS. Peck, and her daughter Auna Maria, filed their 
CR. bill againſt n Peck, Eſq; eldeſt ſon of John Peck, Eſq; 
"deceaſed, as widow and daughter of the ſaid Mr. Peck, for 
dower, and their reſpective ſhare of Mr. Pect's perſonal 
eſtate. To this bill, Mr. Peck put in an anſwer, which was 
referred to the maſter for ſcandal and impertinence, and the 
maſter reported it to be feandalous and impertinent, and the 
defendant excepted to the report; and the council for the 
phintiffs argued in ſupport of their exception which was 
taken to the title of the anſwer, The Trend anſwer of 
Fohn Peck, Eſq; one of the defendants, to the bill of com- 
plaint of Anna Baines, alias Green, aſſuming to herſelf the 
name of Auna Peck, as pretended wife of Fohn Peck, Eſq; 
. deceaſed, and of Anna Maria Green, aſſuming to herſelf W 

the name of Anna Maria Peck, as daughter of the ſaid Fob 

. Peck, Eſq; deceaſed. Whatever reflects on the party, if it 

is impertinent, is certainly ſcandalous, for its being material, 

is the only reaſon why it is allowed, and tho” a charge is 

ever fo ſcandalous, and criminal, if relevant and neceſſary 

to their defence, they have a right to ſet it forth, and it is 

proper to be put in iſſue; but what is in the title of the 

anſwer cannot be examined to, or put in iſſue, and there- 

fore if it reflects on the party, muſt be certainly impertinent 
[+ 46] and + ſcandalous. To which it was anſwered by the council | 
for the defendant, that the title of the anſwer was agreeable | 


to the ſtile of the ſpiritual court, where if a woman as = 
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ſues for the performance of conjugal duties, or to adminiſ- 
ter, the title of the anſwer is ſuch a one, ſe nominans, by . 
the name of the deceaſed, or of the huſband, which is d =” 
to avoid any admiſſion of her right, as wife, 
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There was no reaſon to fear, that the title of the anſwer 
ſhould prejudice the defendant, as an admiffion of the Plain: ff 2 
tiffs right, or work any concluſion in this court, and there» fer re- 
fore I allow the exception. 1 Vern. 107. Nel. Fol. Rep. in fleas on 


dhe plain- 
Canc. 72. 9 9 5 * tiff, it is 


o 


becauſe jt is not part of the defence, nor can be put in ĩſſus. Poſt. Caf. 43. 
YOLLET% . 21 0 
MR. Tollet had a power to ſettle a jointure on any wife, oy 1555 
by deed executed under his kand and ſeal, he makes a 
will, and taking notice of his power, bequeaths certain | 
lands to his wife for life, in execution of his power. The | 
maſter of the rolls allowed the huſband had not legally exe- 5 
cuted his power, becauſe he had ſettled the lands by will, Pa Cab. 
and not by deed, which was an inſtrument that took effect % 3 
in the life of the parties, and was as well known and taken ue, 
notice of by the law as a fine, or recovery, and that where ſealed, and 
a will was ſigned, ſealed, and delivered only, it has been dcliveree | 
adjudged that it ſhould paſs as a will, and not as a deed, mall oe. 
but that this was a defective execution of his power, which rate az 
ought to be made good in equity in favour of a wife, or will, and 
children, and that tho! it was a bad will, it would operate as 3% * 
an appointment, and decreed accordingly, tho' this was a, 
kan deviſe to the wife after marriage, and ſhe brought power to 
no fortune. | 13 2 


der hand and ſeal, he exccutes it by will, this is a good execution in equity in favour of 
a wife. 2 Fern. 69, 163, 265. 1Yern. 40, 132. 1 Chan. Caf. 263, 264, 10, 17, 333 393» 
159. Nelſ. Fol. Rep. in Cane. 273, 38, 272. 3 Chan. Caf. 68, 69. Cart 2932. 2 Yeur, 
350. | 


Woodward verſus Halſey. A had a power to revoke by Ne. vo. 
deed, which he executes by will, ora not in favour of a 2 5 
wife, or children.) The maſter of the rolls adjudged this hg 

| to 
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[+ 47] + WALE, an infant, by PERRY his Woche amy, ana ; 


Caſe 30, SALTER: &Uz, defendants. 
At the 
ſwf TE defcgdants rioved' that! i ir might be referred · ta a 
| _— ts ſee; whether this bill was exhibited! with the 
conſent of tlie prochein amy; and thar he might give ſecu· 
rity tb pay the cos. In che bill he was ſtiled Mr. F. 
- , Colcheſter, and an affidavit was read, that he abſconded,. a 
. .. had not been at Colchefler of many years, and was not worth 
à great: And the plaintiff*s' council inſiſted, that this re- 
The pro- ference was never had, but at the inſtance of the prochein 
chein ay, amy, on his affidavit, that the bill was exhibited without his 
ITN knowledge. But the maſter of the rolls made an order, that 
a the prochein amy ſhould give ſecurity to pay the coſts, and 
give —.— * the quantum was td be' ſettles by the maſter, and all pro- 
rity to pay ceedings in the mean time to ſtay: And the caſe of Wifi | 
coſts. and Guy was mentioned, where the ſame order hes ek 
— 2 iate the day before by the Lord Chancellor, 


EY 
Caſe S7. * ANON YMUS. 
Caſe 37. n 
O AN dn was e for 51. which, 1 letting judgs 
Aen. ment go by default, was increaſed to # cl and the defer 
a gr \ chit Fant filed à bill, and moved for an injunttion; Which was 
denied by the maſter of the rolls, who declared, he had 
t y £ lately dimiſſed a bill on the ſame account, becauſe the ſum 
ſurf og was originally below the dignity of the court, tho? by the 
_ eech or miſmanagement of the party, it had SU 
the dignity party 
dle ms to à fum, the court would take cognizance of, 
FAS the ne. 
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| nnfFflenFing « of the NH it has amounted to _ Poſt, Caf. 185. 
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BBERRRT & al, defendants. — 


THE teſtatrix deviſed her filver tea-kettle, and lamp, 
with its appurtenances, to the defendant Berkley, and to 
Anne eſe and Francis Nomos, ſeveral pieces of plate, 
and the reſidue of her plate to the plaintiff Brace, and: the 
refidug of hen perſonal eſtate to. Fraricit- umer, the defen- 
nant, Berkley, and: to another of the defendants, equally 
to be divided between them, and: alſo. made them her ex- 
ecutors. Anne Stafford' and: Francis Wolmer died in the liter 
time of the teſtatrix, and the plaintiff Brace, the daughter 
+ of Francis Welmer (who was brother to the teſtatrix, and [ 448 ] 
her next of kin at the time ſhe: made her will) was next of 
kin to the teſtatrix at the time of her death. And in this 
caſe there were three queſtions.  _ T eters : 


- Firſt, what paſſed to the defendant Berkley by the deviſe - Pay 
of the filver tea-kettle, and; lamp, with its appurtenances? er 
He claimed the ſilver caniſter, tea-pot, and lamp, milk-pot, tea-kettle 
ſpoons, ſtrainer, and to But the maſter. of the rolls and lamp, 
adjudged, that by this word appurtenances, nothing 1 
but the ſtand or frame that ſupported the tea-kettleQ. ; 


Secondly, to whom the fpecifick legacies of plate deviſeil the Kane 
to Anne Nera, ang Ban Wolmer, who died in the lite. anz. 
time of the teſtatrix ſhould go? Whether to the plaintiftf 
Brace, as reſiquary legatee of the plate, or to the executors 
as legatees of the general reſidue ? And it was argued that 
they ſhould fall into the ſpecifick reſidue of the plate given 3 
to the plaintiff Brace, for that the reſidue of the whole 2 
perſonal eſtate is plamly divided by the will into two parts, pieces of 
the reſidue of the plate which is deviſed to the plaintiff plate to 4. 
Brace, and the reſidue of the other per ſonal eſtate which 1 as, — ; 
devife# to the - executors, and by the ſame rule, that if a of ber plate 
pecuniary legacy had lapſed, it would have fallen into the to C. and 
general reſidue, and not into the particular reſidue of the *** reſidue 


pat, we fell bee, al Taps io b. ec f. le 


| to D. A. 
and B die in the lifv: time af the teſtatar, their legacies ſhall bp& igto the general refidue. 
2nd ppt intg C's, for C's is a particular. legacy, ig exprpfſed, tg fa the frouble of enume - 
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reſidue, and that the deviſe of the reſidue of the plate to 
the plaintiff Brace, was not to be conſidered as a reſiduary 


Ant. Caf. 
236. 
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due, and not into the general reſidue. But the maſter of 
the rolls adjudged, that they ſhould fall into the general 


deviſe, but the teſtator made uſe of thoſe words only to ſave 
herſelf the trouble of eee the ſeyeral e 


Thirdly, to hom ſhall 1 olmer”s ſhare of the callus go 


who died before the teſtatrix? Whether to the two other 
executors, and reſiduary legatees, or to the plaintiff Brace, 
as next of kin. And it was argued for the plaintiff, that 


the three deviſees are plainly tenants in common of the re- 
fidue, and therefore this ſhare cannot ſurvive to the other 


two, and that they could not take it as executors, becauſe it 
is plain that the will deſigned them nothing as executors, but 
diſpoſed of the whole reſidue to them as legatees, and 
therefore ſince it appears what the teſtator intended the exe» 
cutors ſhould have, they cannot have more, and they have 


alſo particular legacins deviſed to them, and the caſe of Page 
and Page, is an authority in point. And the plaintiff 'Bracg, 


who has alſo a particular legacy, was not the next of kin at 


1 +49 ] 


If the exe- 
cutor, and 
next of kin, 
have par- 
ricular le- 
gacies, the 


the time the will was made; and if her father Francis Mol. 


mer had been dead at that time, it is highly probable ſhe - 
ſhould have been made one of the refiduary legatees in his 


room, but if + ſhe had been next of kin when the will was 
made, the giving her a particular legacy would not have con- 
cluded her from claiming this lapſed legacy, as was adjudged 


by Lord Somners in the caſe of 11 and Barge? or * N 


2 Vern. 361. 
ſurplus thall be diſtributed. See ant, Caf. 12, poſt, Caf, 1 57, 


Maſter of the Rolls, 


There. is s great variety of opinions on this ad f 


the teſtatrix cannot be ſaid to have died inteſtate as to this 


part, nemo poteſt teſtatus, & inteſtatus diſcedere, is a maxim 


in the civil law, if a man makes an executor, he cannot die 
inteſtate, but he may, if he makes only a teſtamentary ſche, 


dule without an executor. By the civil law the executor is 
heir, and that law makes no diſtinction between real, and 


perſonal eſtate, but only between moveable, and immoveable. | 


Executors were firſt called upon by ordinaries, to an 


* 


I think |, 
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ſor the good of the ſouls of the deceaſed, and ſo were admi- 
niſtrators likewiſe, but executors by the common law were 

intitled to the ſurplus of the perſonal eſtate. The caſe of 

Faſter and Mount, 1 Fern. 473. is the firſt caſe where the 

ſurplus was decreed to be diſtributed, it has been faid, that 

that caſe was decreed upon a fraud in the executors, but Lord 
Macclesfield and I had the decretal order copied, out, and the 

decree was grounded upon the implicd truſt for the next of 

kin, as is rightly taken notice of in 2 Vern. 675. this decree 

was afterwards reverſed by the Lords Commiſſioners, but 

their decree of reverſal was reverſed in the Houſe of Lords, 

after the courts of equity had come to this reſolution, the 

next of kin ſued the executors in the ſpiritual court for an 

account, and diſtribution of the reſidue, in the caſe of Ca- The next 
verly and Caverly, and a prohibition was moved for in B. R. 3 uy 
by the executors, and granted by Lord Macclesfield, who 3 ages 
ſaid, if the Court of Chancery would conſider the executors ſpiritual 

as truſtees, a bill might be proper in that Court, but that Court for a 
they could not be called to an account on the foot of a truſt me reg. 
in the ſpiritual Court, but nothing further was done in that que, B. R. 
caſe, I do not think the executors in this caſe can be con- grant a pro- 
fidered as truſtees, becauſe the teſtatrix has made a diſpoſi- Moon. 
tion of her whole eſtate ; but I ſhall give no opinion, but de- ;, derifed to 
fire that each ſide may attend me with precedents. And af- th. ee equal- 
terwards in 7. rinily term following, on Monday June the 2 3d, h, and they 
his honour decreed for the executors, | | —_— | 


Foe: . one dies 
before the teſtator, his ſhare ſhall go to the other two, as executors, and not to the next 
of kin, Sce ant. caſ. 3. caſ. 26, | 7 6: ITS 


The teſtatrix had likewiſe deviſed to the plaintiff Brace, 
the uſe of a cabinet of ſeveral valuable curioſities for life, and 
if ſhe had no children, then ſhe deviſed it to J. S. but if ſhe 
had children, ſhe gave it her abſolutely, and the executors 
+ inſiſted, that ſhe: ſhould give ſecurity, but did not luggelt [ +450 ] 
that ſhe was poor, or inſufficient, but the Maſter of the If the uſe 
Rolls ordered that the ſhould only give a note or ſchedule of f Sd is 


the particulars ſubſcribed by herſelf, and declared that this —— —3 
was the uſual courſe of the Court. a me ſhallnot 
| | give ſecu- 
rity, but 


only ſign the inventory, See ant. caſ. 10. Nel/. 8v0, Rep. in Canc. 1 55. 


The uſe of the perſonal eſtate being deviſed to Lady Cope 5 
ley for life, it was directed that a ſchedule and appraiſement 
ſhould be made of all the goods and furniture, &c. and 

i | | | that 
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that: Lady Gopley, ſhould; enter into a, covenant td reſtare them 
vwithoutany other damage, than by. the reaſonable uſe thereof, 
wear and: tear, and inevitable accidents, only, excegted, and. 
that the ſchedule ſnauld ba annexed. to the covenant, and 
that in, caſe the executor refuled to make ſuch. an inyentery, 
it ſhaukl: be: done by two to be named by, my lady, and as, 
many hy the: perſon, in remainden. 1 | 


Caſe 33. BRACE ; & ab, verſus the Dutcheſs of MARLBOROUGH, 
| & al, & ẽ contra. | 


HERE. were original apd, croſs. cauſes, in which the cre-. 
ditors:of Sir Wrlliam Goftach,.. by a, great variety of ſecyrities, 
both. as ta, their nature and number, and Mr. Brace (to 
whom, and his heirs, Sir Villiam had conveys all his lands 

in truſt, to ſell for payment of his. debts) were the principal 
parties, and on hearing, theſe cauſes, an order was made that 
the Maſter- ſhould ſtate the ſeveral ſecurities, the 5 
makes his report, and the cauſe coming to be further hgard 
on the report, the eſtate was decreed. to be ſold by conſent, 
and the Maſter was to appoint commiſſioners, to, enquire into 
the contents, and value of the lands. contained in each, par- 
ticular ſecurity, and the creditors were to be paid according io 
their priority, and the coſts were to be taxed. And the cauſe 
now coming back for the directions of the Court on the 
Maſter's report; the firſt queſtion was, as to colts, Whether 
On 2 bin they ſhould be paid to all the parties out of the eſtate in the 
dy crecit- firſt place? or whether every incumbrancex ſhould. be paid his 
ors, a ſale is principal, intereſt, and coſts according to his priority? And 
ee by the Maſter of the Rolls thought it reaſonable (and fo. de- 
10e craft. creed) that all ſhould be paid their coſts in the firſt place, for 
ois are to be though by the decree all parties are to be paid according to 
paidaccord- their priority, that is to be underſtood only as to their prin- 
CE Ea cipal and intereft, for this is not a decree for a redemption, 
mall vot- in which cafe each incumbrancer is to be paid his principal, 
withſiand> intereft, and coſts, in order, but for a fale by confent, 
| Hr which i is the intereft of alt parties to ſpeed. | | 
firlt place, 


In 1713 Sir "iam Geftock confeſſed a judgment to Sir 
Willium Male, afterwards Sir William Male gets an aſſigu- 
L +51 ] ment of a mortgage of part of his eſtate made to Lady Mills 
by the faid Sir Milliam Go/tock in 1687, there being ſeveral 
intervening mortyages, and other ſecurities, and an elder 


Fecognizance, 
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retogiſzance. And the other queſtion was; whether Sir 
Vinum Mate; bg getting” this mortgage affigned" to him. 
ſhobld be paid off the money du: on the mortgage, and alſod A 
on the judgment, before the intermediate creditors: 1 53 


If a mortgagee be alſo a creditor by judgment, or hond; If the heir 
the heir flialt not redeem without paying of the money due ould re- 
on the judgment, or bond, to prevent circuity of action bo- muſt pay 
cauſe the heir is liable to thoſe incumbrances after redemp- money due 
tion, the equity being aſſets in His hands, but he that would'on bond, or 
protect himſelf by taking in a prior ineumbrance, muſt be 110 the ct. 
fair purchaſer wittiout notice, as a mortgagee, but here is gagee. 
no purchaſer, no particular lands were in contemplation when 
the judgment was acknowledged; nor had the creditor by  _ c 
judgment any intereſt, in the lands, till an eligit executed, 26>, oi 
nor can he releaſe, becanſe he has ns lien on them. en 


Mr. Lutych. 


I do not remember an inſtance, where a ſubſequent in- 


cumbrancer has been protected, unleſs he got in the: firſt ſes 


curity of all, and fo obtained tſſe legal eſtate, but here the 
recognizance is prior to their mortgage, and ſhalt pro- 
tect our intermediate mortgage. | 


Mr. Pazalerly. 


Mr. Gibbons is the firſt incumbraneer by the recognizanee, 
and has alſo intermediate mortgages, ſo that this is a proper 
objection for him to make, and if our mortgagee had brought 
an ejectment againſt him, ſhe muſt have been nonſuited, and 
could never have recovered at law, but the caſe is different 
as to the other immediate ineumbrancees, for ſuppoſe Lady 
Milt had brought an ejectment againſt any of them, they 
could not have ſet up this recognizance, therefore we have a 
good legal demand againſt every one but Mr. Gibbons. It is 
agreed, that if our laſt ſecurity was a mortgage, inſtead of a 
judgment, we might take the advantage of our getting in the 
old mortgage to be paid both, but J can ſee no difference be- 
tween 4 conveyance and an incumbrance, no body lends mo- 2 
ney on the record, but in conſideration of the intereſt it ear- chan. Caf, 
ries on the land, which is fo far confidered, that a ed 0106 47» | 
"I RR without 


De Term, S. Michaels 1728. : 


without notice muſt pay a judgment, the money is lent. on 
the ſecurity of a moiety of the lands, the borrower has often 
T +52 ] nothing elſe, and though you may take his body and + goods: 
| Ajudgment in execution, yet you may have his lands alſo, and a judg- 
creditor ment creditor may redeem, tho” a bond creditor cannot, be- 
1 cauſe the equity is liable, ſo that now we have got the legal 
eſtate, and have the ſame equity with the other creditors; 

nor is our conſent to the ſale any objection, which was done 

only to avoid the multiplicity and intricacy of ſuits, but not 

to take away our benefit of priority, the money ariſing by the 

fale is in lieu of the eſtate, and is in the ſame manner charge- 

able, and priority in the decree muſt be underſtood of legal 

priority, and therefore theſe two ſecurities being tacked to- 


gether by equity, are both prior to the others. | 
Maſter of the Rolls. 


When this cauſe was firſt heard, I foreſaw numberleſs dif- 
ficulties, from the nature, and variety of the ſecurities, and 
the execution of the deed of truſt for the fale, and therefore 
I thought thoſe I then gave, the only directions could be fol- i 
lowed, that the Maſter ſhould ſtate the ſeveral ſecurities, and p 
after J decreed a ſale by conſent of all the creditors, which b 
otherwiſe could not have been done, and without a fale it 7 
was impoſſible to have made a decree, for what rule could n 
have been ſet for redemption, where there were ſo many ſecu- t] 
rities, and fo different in their nature, and all the parties muſt it 
have had ſeveral days given them for redemption one after an- t] 
other, and I think if Sir William Wake's claim was good, he WW p 
could not have the benefit of it for this decree, which was nh 
made for a ſale by conſent of all parties, the parties indeed p 
only conſent to the ſale, but conſenting to the ſale is implj- p 
citly conſenting to the decree, which includes the terms, > 
that the ſecurities ſhould be ſatisfied according to their pri- th 
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ority, which relates to the time only, and therefore I gecree 
the Maſter's ſchedule to be a good adjuſtment of the dehts. 


At another day the Maſter of the Rolls ſpoke to this ef- 
fect. A puiſne judgment creditor gets an aſſignment of a 
prior mortgage, ſhall he by this means be ſatisfied his judg- 
ment preferable to prior mortgage creditors, intermediate be- 


Aſs tween the mortgage aſſigned, and his judgment f I was the 

mW laſt day of opinion that he could not come at this queſtion 

for the decree, by which the money was to be applied jn I pi 
f payment th 


payment of the ſecurities, according to their priority, and Creditors 
that that was to be-underſtood of priority, according to time are decreed 
only, but I now think it juſter to explain it of priority in * 
point of ſatisfaction, tho' not in time, and therefore if the their prints 
puifne judgment creditor can unite his incumbrance to the ty; this is 
mortgage, he may notwithſtanding this decree, and then the 8 . 
judgment will be a ſecurity prior in time alſo, in reſpect to priority = 
the time to come, tho? not in reſpect of the time paſt; but point of fa- 
cannot find one ſingle caſe, where a judgment creditor, or *'*2&tion, 
any other incumbrancer, by buying in a precedent + mortgage "i PO * 
was allowed the preference of intervenient ſecurities, tho! [ Bas 
have looked into all the authorities. A judgment, ſtatute, time. 

or recognizance is a general lien, whereas a preference is But ſee 2 
given only to thoſe who had a particular intereſt in ſome lands, ng _ 
and had no notice of the prior incumbrances, when they 85 

lent their money; and 2 Yentr. 337. 3 Chan. Cal. 36, 149, 

162, 201. 2 Chan. Caf. 20, 205, 212. 1 Fern. 49, 187. 

2 Fern. 29. 39, 160, are all caſes, where mortgagees pur- 

chaſe in prior incumbrances; and Finch quotes three caſes 

in 2 Ventr. 337, and ſays, mortgagees and purchaſers may 

protect, and I am determined in my opinion, that incum- 

brancers may not, from what Lord Nottingham fays in 1 

Vern. 187, that there were very ſtrong arguments againſt 


mortgagees or purchaſers buying in prior ſecurities to protect 


themſelves, and that there were very ſtrong arguments for 
it, and that it was a very diſputable point till it was ſettled in 
the caſe of Marſh and Lee, and therefore ſince it was a diſ- 
puted point till that caſe, everras to mortgagees, I ſhall not 
now extend it to a puiſne incumbrancer. A mortgagee takes 
particular lands as his.ſecurity, a judgment creditor has no 
particular lands in view, and by chance may have thoſe lands 
extended for his debt, which the debtor himfelf had not at 
the time he entered into the judgment, but which came to 
him after by purchaſe or deſcent, this is a point of conſe- 
quence, but here a puiſne incumbrancer gets in an alignment 
of a prior mortgage, upon which an intermediate mortgagee 
gets in a recognizance prior to the firſt mortgage, and tights 
him at his own weapons, | ; 


Mr. Attorney General. 


I apprehend this is a new caſe to endeavour to tack a 
puiſne judgment to a prior mortgage, and is different fromall 
the common caſes, where one that had a puiſne incumbrance 

LY never 


7 
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never claimed the protection of a prior, but; where he teck f. 
ſome eſtate, or intereſt. in particular lands. A- mortgegee has n 
an eſtate in particular lands, or relies on them for;a-lecurity, WM k 
therefore if he dan get in a prior incumhrance, hich gives tl 
g him a legal eſtate in the lands, he ſhall have the benefit of 6 
both, he that accepts a judgment, has no eſtate in the lands, f 
or any intereſt in particular. lands, zill the elegit is executed; y 
by ſuit indeed it may turn to a particular intereſt, but {o:may_ þ 
likewife a debt by bond, but this judgment was never extend- : 
ed, nor does the cogniſor do any act to deceive the eogniſee, c 
as the mortgagor does to deceive the 1 for the mort- f 
gagee is deceived, becauſe he thinks, that by lending his ˖ 
money, he gains an eſtate in the particular lands, whereas it f 
does not appear, whether he who lends gn a judgment, lends 6 
on the real or perſonal ſecurity, (for he may uſe it either 
way) or that he was any. way deceived, or made to believe, he | 
had a better ſecurity than he finds; and where a man, horros | 
- money on a+judgment, he never covenants, that his lands 
[ +54 Ie free from all incumbrances; beſides if the defendant 
would have had this advantage, he ſhould have made a caſe 
of it in his anſwer, and expreſly denied notice, or at leaſt 
ſhould have inſiſted on it before the Mafter, but in his ob- 
jections to the report, he only ſays, that he ought to have 
his money on the judgment, as well as the mortgage, but 
gives no reaſon; whereas he ought particularly to have ſet 
forth, that he lent his money without, notice. So that 80 
decree for him, wonld be to decree for him whether he had 
notice or not; ſo that he has not done what is neceſſary, 
- even in the moſt favourable caſes of purchaſers; a ſmall, mat- 
er, would . have, proved notice of thoſe incumbrances from 
1687 to 1713,and priority in the decree could be only meant 
as to time, there was nothing then appeared to guide the 
Court in their decree but what aroſe in point of time, none 
of theſe diſputes being then ſtarted. 8 


Mr. Solicitor General. 


The common caſe is a hard one, that an intermediate 
mortgage ſhould be defeated by the act of the mortgagor and 
mortgagee; on à bill to redgem or forecloſe, he that is 
prior in ſatisfaction may be decreed to be paid firſt, tho? his 

ſecurity is puiſne in time, but then he muſt make a cafe for 
the hearing, and infilt-upon it, that the ſecond: mortgage! 
- Jhould not be allowed to xedeem. without paying off pothehe 
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' or if they were, the law is againſt them. 


B. Nm. F. IIZasl. y 28. 


firſt, and third mortgage; butzto unite theſe ſecurities he 


muſt go ſtill further, he muſt deny notice, and ſet forth, that 


| he ſent his: money innoeently, and if he can prove theſe fads, 


the ſecond mortgagee mult pay: off both; but then here is a 
caſe made for the judgment of the Court, and the decree 
mentions the particular terms of the redemption, but it 
would 6pen a way to ther greateſt fraud, if a puiſne incum- 
braneer might protect himſelf by buy ing in a prior mort- 
gage, whether he had notice or not of the intermediate ſe- 
curirieswken he lent his money, and would be as great 4 
ftaud in hen as in the mortgagor:; ſo that the point of no- 
tice is the elrief point, and makes it a fraud or not, and all 
the caſes Ichave met with, are of mortgagees-who had lent 
their money inmocently, and without notice; there if they 
could get tier legal eſtate, the Court would not take it froni 
them, kill they were fully ſatisfied; a mortgagee is a re- 
deemable-purthafer, but did a judgment ereditor ever plead 
himſelf: a purthaſer without notice? does he ever inquire 
into the title of the lands; or lay che deeds before council, or 
does he contract for any lands 7 Beſides, what they now in- 
fiſt on is not warrauted by the pleadings in the cauſe, or by 
the decree, and therefore the Court will not aid them to the 
prejudice of the intermediate ſecurities, who lent their mo- 
ney on the credit of the lands themſelves. | 


+ Mr. Lu. dach . 


If they ive: not made ſuch a caſe, all their mooting is 
nothing to the purpoſe: If a creditor would have an equity 
contrary to the common rule, which is, that he, which is 
firſt in time, muſt be firſt ſatizfied, he muſt make a caſe of 
it, to be put im iſſue, and ſupported by proofs ; he muſt de- 
ny notice of all the meſhe incumbrances, when he lent his 
money on the puiſne ſecurity z this cauſe came to a hearing, 
and a ſale is decreed without any notice of this preference, 
becauſe it was never made a caſe on the pleadings, or put in 
iſſue, and therefore they are not at liberty to inſiſt on it now, 


creditor has by the elegit a right to half the lands, and tliere- 
fore he would fix his claim on theſe lands in mortgage, 
'Whereas the dands are to be extended by the ſheriff, and a 
moiety to be delivered by him, but the creditor has no parti- 
cular right to the lands in mortgage by virtue of his judgment, 
nor certainty that he ever ſhall, for the ſheriff is not bound 
to deliver him the mortgaged lands, or any part of them as 


dis moiety. 
Maſter 


The judgment 
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De . S. Michael. 1728. 
Muſter of the Rolls. 


hey are too late if the law was with them, 4 inſiſt 

indeed by their anſwer, to be paid off all their ſecurities, but 

go no further; at the hearing an order is made that the 

Maſter ſhould ſtate the ſeveral incumbrances, and that he 

might ſtate any thing ſpecially, they might then have made 

this caſe beforè the Maſter, the Maſter makes his report, and 

then a ſale was decreed; then indeed they ſet out their rea- 

If > paiſne ſons particularly before the Maſter, but omit the moſt mate- 
incumbi an- 

rial point to deny notice, and there is no reaſon to ſend them 


cer woult * 

protect back, and to break the rules of the Court, eſpecially when 
re the merits ſeem clearly againſt them, for though a puiſne 
bac mortgagee may, Ithink a puiſne incumbrancer cannot avail 
cumbrance, himſelf of a prior mortgage, and the Attorney General's ar- 
he muſt be gument is very ſtrong, that a puiſne judgment creditor is not 
„ 169 deceived, though there are never ſo many priar ſecurities, he 
without no- never aſks w bat incumbrances are on the lands, but has a 
tice, and lien on the perſon, and goods, the debtor is not a deceiver, 
nut wii nor is the other deceived, the mortgagor that mortgages his 
vpon bis lands twice over is a deceiver, and is condemned as fuch by 


caſ 

A "WM Parliament, and is deprived thereby of his equity of redemp- 
judgment tion, his offering to mortgage the lands imports he has not 
creditor by made a prior mortgage, but if he confeſſes a judgment, that 
+ png is no implicit affertion that he has not made a mortgage, but 
mortgage, his having made prior mortgages on feveral parts of his eſtate, 
cannot pio, may be the reaſon, why he gives a judgment, as a lien, on 
SR particular parts not in mortgage, or on the equity of 


agai..\t in- 
. 0 redemption : there is a great difference where the money is 


moitgages. firſt lent on a mortgage, and the morrgagee mortgages the 
[ +56 ] lands + a ſecond time, and then confeſſes a judgment to the 
f the - firſt mortgagee, for here is a deceit, the prior mortgage has 
e put the eſtate in his hands, and when he lends on the judg- 
3. ment, he depends on the equity ſtanding as it did when he 


money on 
jodement, lent the firſt money. Therefore I decree the creditors to 


without no come in according to the report. 
tice of a ſe- | 


cond muri- 


gaze, the ſecond mortgagee cannot redeem, wont: paying off the baun. 
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in equity, that Where" lands ar "deviſed to truftecs for 5 deviſed, in 
ment of debts and  Tegaties, the dehts all be paid in the ffiſt truſt, to ; 
place. Hob.” 263." W.. Fol: Rep. in Cane. 198.” 1 N. pay debis 
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Tam oft two 1 SP years, was, Umited to truſtees, to Thi 8 ; 

raiſe portions. for daug hters, there Was but one dau Shter, may dif- 


the e files his bill, againſt the truſtees to 4810 the 195 charge his 


he ſhodld a 18 0 „ on payment of the p rtion, tho' the! the portion 
ſons intere d in th de p portion N In ants, the children "> {hs peut 
the dangfiter, WHO by dead) the time when it was Pay- f. payable, 3. 
able being paſt, che heir may difctitrgs his eſtate: . 
fant. 
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ONE: nk his wh me in theſe ad 65 1 give and Roy 4 
© deviſe all my lands to my two brothers, Jahn and Thoma; 
c and the heirs males ef their bodies, equally to be divided 
between them, and I deviſe twenty ſhillings a year to B, By a deviſe 
© during his life; dut of my brother: John's mhare.“ The to A and , 
Maſter of the Rolls atudged; that by this deviſe, Jobn and 3 
Thomas were tenants in taib in common, and not joint ténants of their Bb. 
for life, with feveral remainders in tail, and that (them) — equal. 
ſhould relate tb-the brothers, às well as to their iſſue, accord- by 1 
ing to the cafe in 3 Co. 30% b. he teſtator deviſes to Jabs teen 
IWilcocks iii tail, remainder to Elizabeth and Martha, and the them, 1 
heirs of their twyo bodies ehgendered by equal portions, equally aud 5 ut 


to be divided. The Court. gave judgment, that Martha and — 772 


Dee 


* 


tor has deviſed twenty ſhillings a year to a ſtranger for life, 

out of the ſhare of John, which ſhows he deſigned this an- 

nity at alk events ſhould be paid to the ſtranger for his „ 
whereas by ſuppoſing + them joint tenants for life, if Jun 157 J 
ſhould die before the ſtranger, the whole would have ſur- 


vived to the other brother diſcharged of the annuity. : 


5 


f 
[ 
| 


ln the arguing this caſe,7 the council mentioned the caſe 
00h 0 of Barker and Barker, © where the teſtator directed that . 
with the ſurplus. of. his real, and perſonal. eſtate, hands 


aA . 


"+ © ſhquld;be purchaſed, jn truſt, for Ferame Barker and Na- 


3 bert Barker, the ſurvivor, and ſurvivors of them, their 
And, * beirs, and aſligns for ever, to be equally divided between 
the ſurvivor them fhare and ſhare alike.“ Jerome Barker died without 
and furvi- iſſue in the ſife- time of the. teſtator, and the Lord Chancel- 
vors of KS ey BL Ae TS ee Lo Ak > Cod — ge Rn, 
them, their lor King adjudged that by this will Robert Barker and Jerome + 
heirs and Harter, if he had lived, would have been joint tenants for 
aſſigns for life, with ſeveral inheritances to their reſpective heirs, and 
5 that by the death of Jerome in the life-time of the teſtator, 
vided de- the deviſe of the traſt of the inheritance, as to one moiery, 
tween them became a lapſed deviſe, and is deſcended.to' the heir at la- 
N 66-15 of the teſtator, and that Robert Barker was intitled to the 
are alike „ TE EM. GAS. 47 ATION error tr ge: 
A aud 5 whole by ſurvivorſhip for life. And this decree was affirm- 
are joint ed in the Houſe of Lords on Thur fday April the 20th, 1727. 
pit or 2 Shows, 452. Caf. 416. 1 Fett, 376- 1 Vern. 353, 429 
veral in- 32. 3 Lev. 373. Cro. El. 44 Caf. 7. 695, Caſ. 6. 
heritances. Gold/b. 182. 2 Anderf. Caſ. 10. yer 25. enen 


; x oe 
Ni 


* 914 


1 

— — — a 1 
* 1 2 by = * — 
— = 
— 
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lor's houſe. THE defendant in this Court, who lived at Conflantinople, 
grout hag brought his action againft the plaintiff for goods con ſigned by 
him to the plaintiff in London, to the value of 800%. The 
plaintiff put in bail, and filed his bill againſt the defendant; 

as his co-partner for an account, and for a diſcovery, and 
injunction, and upon the defendants praying a dedimus, had 

an injunction of courſe till anſwer. And the defendant filed 

One co- a croſs bill. The plaintiff in the original cauſe required that 
9. the defendant might ſet forth all books of account, letters, 
at Conſtanti- entries, Wc. in his Verbis, & Figuris, which were in his 
nople, hands, and belonged to the plaintiff, or which concerned 
brought bis any account between the plaintiff and the defendant. The 
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Cafe 37. ' HORNBY verfus PEMBERTON. 
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ction for a , 
800 againſt defendant in a ſchedule annexed to his anſwer ſet forth a par- 
the other, FHV | x & | 


| $2 52 e 
who lived in London, for goods conſigned to him, the defendant, files a bill for a diſep- 
very, account, and injunction, and requires, that the defendant might fet forth all. books, 
papers, c. which belonged to him, or concerned any account between them, in hi 
verbis, & figuris. The defendant in his anſwer ſets forth a particular of all ſuch books 
and papers, and offers to produce them at Conſtantinople, upon oath, to any perſon. the 
plaintiff ſhould appoint, and to let him have copies, and the Lord Chancellor was of opi- 
nion, that the plaiotiff's demand was unreaſonable, and the deſendant's offer ſufficient. 
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ticular of all books and papers. in his hands belonging to the 
plaintiff, Fügt e alt books” of Acbount between them, and 
conſented to prodice them ko any. perſon + in Conflantinople, [458 1 


* 
1 


the plaintiff would appoint,” and Kt he plaintiff Rave copies 
of them at Bis on charge, the plaintiff inter ab, excepted __... 
to this part of the anſwer. The Miſter reported the anſwwer 
inſufficient, and the defendamt took exceptions to the report, 5 
and the Lord Chancellor was of opinion, that the'plaintift's _ 
demand was , unreaſonable, and impoilible to be complied _ 
with, and done purely to keep the defendant out of his money 
by the injunction, ' and inveighed ſeverely againſt the council 
who took the exception, which" he'over-ruled with this di- 
rection, That the defendant ſhould produce upon oath all 
books of account, papers, c. to ſuch perſon; or perſons + - 
at Conſtantiriople as the plaintiff ſhould appoint. The affidavit Has eg | 
was to be ſettled by a Maſter, and to be ſworn before the be fertiea. 
Conſul, or Ambaſſador, at Onſtantinople, according to the by a Ma-, | 
uſage of Engliſh. merchants reſiding there, and tne plaintiff _ _ | 
was to take copies of them, if he pleaſed, at his own . l 5 
charge.. ]]]]]]]]—8 

the conſul, or ambaſſador, at Cenſluntineple. 


Another exception was, that the defendant had not diſco- One part- 
vered what goods he had conſigned in England to- other peo- — files a 
ple. The defendant in his anſwer ſets forth, that he had * N 
conſigned ſeveral parcels of goods to the pl: iatiff, but that for a diſco- 
the plaintiff gave him no account of his receipts, andi had re- very of 
ſuſed to accept his bills, which being proteſted for non- qe con 
payment, greatly injured him in his credit; and that there- ggned to 
upon he would make no more conſiguments to him, and ſub- others. The 
mits to the Court, Whether this was not a breach and deter- eee 

3 | * e | ſubmits to 
mination of the articles of co-partnerſhip ? And the Lord the court, 
Chancellor ſo far allowed this exception, as that the defen- if the plain- 


dant ſhould ſet forth all goods conſigned by him to other per- tiff, by what 
he charges 


ſons, on his on account in England, and to whom, and nim with, 


on what commiſſions, from 1719, when he ceaſed ta deal had not 
with the plaintiff, for this being a matter of judgment, broke the 
which at the hearing, is to be determined by the Court, eee 

PASS: che 7 . Is is an. 
therefore the defendant ought to diſcover; for ſuppoſe he inſufficient 
die in the mean time, and it ſhould be determined for the anſwer, for | 
plaintiff, how is he then to come at a knowledge of theſe con- if the que- "> 
Ws , Toa 4:5 [tion ſhould 
ſignments, though then he would be plainly inticled to a dif: 5 deter- | 
covery. 47 565 SET Ek PAT E4 mined in 
flavour of 
the plaintiff, tho' he would be intitled to a diſcovery, how could he come at it, if the 
defendant ſhould die in the mean time ? / 
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fendant 


/ De Term: 1 5 Webel Heb 


The anſuer. being being ALS inſufficient, by the 50 2 N 
the Court the err I was to continue, and; the 1 
Tho' "A in the croſs cauſe was, not gel to anſwer till, the n, 
anfwerin in the original cauſe had put in a ſufficient, anfwer. But the” 
the original P 
cauſe was defendant having ſworn in his anſi wer, thy, 80 18 was re ally. 
adjudged due to-him, and not being able t to put in a further anſwer i in 
e pr lefs than two years, his Lordſhip further ordered, that the 
F 5 7 + allowing this exception.ſhould not hinderthe defendant from, | 
9 getting an anſwer to his croſs bill, and that he might. proc 


having at law ſo far as to aſcertain his debt, notwithſtanding the in- 


coras, junction. And Mr. Mead ſaid, that in ſuch particular caſes. 


— ee the Court always proceeds contrary to the common rules, and 


not being that Lord Cotoper had obliged a. plaintiff to accept an anſwer 
able to put from Tripoli, which had been fene, W en on 


in a further 
and Vaan ſhipboard. | = 
from Con- 

tant inople. in leſs thay, two. years, the Chan: cellor . an order, chat be might dr 
againſt: the defendant to get an anſwer to his croſs bill, and proceed to aſcertàin his debt 
at law, notwithſtanding the injunction the plaintiff had obtained on the dedimus. 


The plaintiff was n to . an anſ wer from Tripoli, which was ignorantiy broke, 
open on ſhipboard. E 0 | 


* 6 i 


Cafe 38, FRANCES 1.UCY, Widow, Bldindff. 
de Honourable ROBERT MOOR, Eſq. & al, & contra, 


cellor 


GEORGE Bid; Bfa! being) ſeized: of Sub" meſſages, 
lands, and tenements of inheritance, and alſo poſſeſſed ofi a 
leaſehold eſtate near Spirt/efe/drin the county of Middlefer, 24 
being likewiſe poſſeſſed of a conſiderable petſonal eſtate, 
having four daughters, by his laſt will and teſtament in writing, 
bearing date the 17th of Fuly 1705, deviſed to truſtees 
thereia named, and theky heirs, all his real eftate near Spitt/ts 
_ fields, or etfewherc in England, (not therein befote deviſed} 
to be ſold; and the monies thereby arifing, to be ſubject ta 
the-intents of: his will declared concerning the reſidue of his 
perſonal eſtate, as if the ſame were perſonal; and gave ” 

. youngeſt daughter Jane 35007. to be paid at the age of 
twenty-one or marriage, which thould firſt happen; and 
(after other legacies) gave the reſidue of his real and per- 
ſonal eſtate to his three youngeſt daughters, Mary, Eltanbet 

and the ſaid Jane, to be equally divided between them, an- 
made his {aid truſtees, and ** wife, executors of his ſaid 
will. 
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; De Term. 8. Michael. 1728, 


The 234 of December 1712, articles of agreement were 
entered into between Georgi 
Mary Bobun, reli&t of the ſaid Georg | 
ane Bohun (then an infant) of the fecond part, and the 
tight Honourable Allen, Lord Bathurſt, and Gilbert Clerk, 
Eſq. of the third 'part, reciting, that a marriage was ſhortly 
intended to be had with the conſent of the Taid Mary, and 
that the ſaid Fane would be intitled to the ſum of 3500. at 
her age of twenty-one, or day of marriage: And was Tike- 
wiſe intitled to a third part of divers lands, tenements, and 
hereditaments mentioned in her father's will, or to the third 
art, or ſhare of the monies, or profits arifing thereout, and 
that the ſaid Fane was willing to beſtow upon the ſaid George, 
in conſideration of the faid marriage, as 4 well the faid ſum 
of 35001. as alſo all her intereſt in any the lands, tenements, 
hereditaments, chattels, and perſonal eftate of the faid 


to, between Georgs Lucy, Efq. of the one part, 
Bobun, and the ſaid 


{| +60 ] 


George Bohun, ſo ſoon as ſhe ſhould attain her age of twenty? 


one to hold the ſaid lands, to the uſe of the ſaid Gæorge 
Lucy, his heirs and affigns for ever, and the ſaid George 
Lucy in conſideration of the ſaid marriage, and portion, and 


of ſuch conveyances, and affurances to be made to him of 


the reſidue of the ſaid lands and hereditaments, and for ſe- 
curing to the faid Fane a maintenance, in lieu of dower, did 
covenant with the faid Lord Bathur/t, and Gilbert Clert, 
that he would immediately upon ſuch conveyances made to 
him, and upon the ſaid Jane's attaining her age of twenty- 
one years, ſettle upon her a jointure of certain lands of 800%. 
fer annum therein particularly deſcribed, diſcharged from in- 
cumbrances for her life, and that the reverſion of the faid 
lands after her death, together with other lands of 700. per 
annum, ſhould. be ſettled on the firſt and other ſons of that 
marriage in tail male, none of the parties, except the ſaid 
George Lucy, executed the ſaid articles. m4 He 


After the ſaid warriage had, the faid Fane joined in a fine 


with her huſband, and her ſiſters, and their huſhands, for 


ſelling ſome part of her father's: eſtate, to raiſe the ſaid 
3500/. which was paid to the ſaid George Lucy her huſband. 
By indentures of leaſe and releaſe, dated the 4th and 5th of 
March, 1719, made between the ſaid George Lucy, and the 
faid Jane of the one part, and the faid Lord Bathurf, and 
Gilbert Clerk of the other, in conſideration of the ſaid mar- 
riage, and in performance of the aid articles, and for mak- 
ing a jointure for the ſaid Jane, and proviſion for the {fue of 


| Lucy. 


De Term. 's. 2 I 1746. 


the ſaid marriage, the Boy George Lucy ſettled the 9 lands 
in the ſaid articles agreed on, to the uſe of the ſaid Fane. for 
life for her jointure, and in bar of her dower, and alſo ſet- 
tled, and limited the ſame premiſles, together with other 
lands and e eee of above yoo/. per annum to the 
uſe of himſelf for life, with remainder to truſtees to preſerye 
contingent remainders, and afterwards ſubject to the ſaid 
jointure, to the uſe of the firſt and other ſons of that mar- 


riage in tail male: And this ſettlement was. executed by the 


ſaid Fane at that time of full . 


The 12th of F 1721, the ſaid Georg . gy ho died 
without iſſue, and inteſtate, whereby the A Ps ls in 
fee of the lands compriſed in the ſaid ſettlement (ſubject to 
the ſaid jointure) deſcended to William Lucy, the plaintiff's 


late huſband deceaſed, as brother and heir of the ſaid George 


Lucy, and adminiſtration likewiſe of the goods and chattels 
of the ſaid George Lucy, was : mrovind. | to the faid e 


* — 


Soon after the death of the ſaid George Lucy, the d 


ane his widow, took poſſeſſion of her ſaid jointure, and 


[ 461 J enjoyed + the ſame during her widowhood, and in 1722, in- 


termarried with the defendant Moor, whe i in her right en- 
joyed the ſame during her life-time ; but the ſaid Jane never 
did, purſuant to the faid articles, convey her part of the 
lands of the ſaid George Bohun, or aſſign her ſhare of his 
perſonal eſtate to the ſaid George Lucy, in his N or to 
his heir, or adminiſtrator, after his deceaſe. 


By 1 of leaſe and W dated the 1 and 
18th of June 1723, between the defenJlant Robert Moor, and 
the ſaid Jane his wife of the one part, and Dr. Henry Moor, 
and Sir Gufiavus Hume, Bart. of the other part, and by fine 
levied, the ſaid Robert Moor, and Fane his wife did bargain 
and ſell to the faid Dr. Henry Mor, and Sir Guſtavus Hume, 
the ſaid Jane's third part 5 her ſaid father's eſtate, to the 
uſe of the ſaid Robert Moor for life, remainder to the faid 
Jane for life, remainder to the ſaid Robert 1 in fee. In . 
chaelmas term 1721, William Lucy pretending to be intitled, 
as heir at law to the ſaid George Lucy, to the ſaid Jane's 
third part of her ſaid father's eſtate, exhibited his bill againſt 
the defendant Robert W's and the ſaid Jane to have A cop 


veyance thereof. 


The 
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ber; and 1 and — after told her, e inks 5 
bet own eſtate to come to her. 8 


In Fa 1723; the ſaid 72 n ie, 5 ; 
adminiſtration was - 6 of her goods aa 1 to the 
defendant Robert Maur. ay , #08 Dro ops 
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In February. 1723, the ſaid Wi om Lia alſo died, leaving | 
Frances Lucy his widow, his executrix, who duly proved his 


will, and alſo took out adminiſtration to the ſaid Gearge Lucy. 


and in Michaelmas term 1724, exhibited her bill againſt the 
defendant Moor, and others, to tke ſame effect with Wilkam 
Lucys bill; and in Michaelmat term 1725, the defendant 
Moor exhibited a croſs bill againſt. the plaintiff in the original 
cauſe, and others, for an account, and conveyance of the 
ſaid eſtate, The 12th of November 1728, wy cauſes were 
heard, when Mr, Fazeberley and Mr. Halli, of ene for 
Hau L * to this cffeRt; 


Y Where 2 ſuitable i is Fang (: as in this cafe, there [ "_ J | 


was a much greater than Mrs. Maur s whole fortune required,) 
it ought to be intended, to be in conſideration of the for- 
tune, tho? it be not expreſſed, and ought to intitle the huſ- 
band to ſuch fortune, tho? not actually paid. But here the 
jointure is expreſſed, to be made in purſuance of the articles, 
and by referring to them, is the ſame as if the articles had been 
fully recited, and as the Jands limited for the jointure are the 
ſame in the ſettlement, as in the articles, the ſettlement muſt 
therefore be upon the foundation of the articles, and Mrs. 
Ior's ſigning the ſettlement when ſhe wag of age, and her 
acceptance 5 her jointure after Mr. George Lucy's death, is 
a full agreement to, and confirmation of the articles, tho 
ſhe was under age at the time they were made. That, in the 
caſe of Smith and Ball, where an infant loſt money at a 
horſe- race, and after he came of age promiſed to pay it, 


not 


An infant 
I 
Lord Chief Juſtice Halt was of opinion, that the promiſe aa bar 


ſhould bind him; Jet a promiſe without a conſideration js race 
| | Pay it after he way of full age, this promiſe ſhall bind him 


8 eee 5 wy 


not Using, and nothing was due te the other, hoon 8 
Vas my nt. 2 ee, The Lord ae 7H 

marries' the d 1 Mts.” Nur bone, he had an in 

lands, 1 Fonds a portion 50 money, arid bein both ifa | 


arliament is obtained, for fettling a jointure on che 
bar of dower: : Provided the jointure ſhall ceaſe," if 
ol unte when of age, did not ſettle her lands, but nothing 
is faid as to the perſonal eſtate, part” of the fortune I 
mortgage for 130o/. taken in a'truſtec's name, the wife W 
of age ſettled her owp lands, and after the huſband tes, 
and the mortgage ; was decrecd to the executors of the Hyſ. 
boch and that it ſhout not ſurvive to the Wife, as 4 che 
in ddl And in the caſe of Corniford and Farmer, the 
uber: ver. huſband covenanted to leave the wife ſuch a ſym, if ſhe ſur- 
ſus Keſſe, Vived him, and he made her a proviſion more than ade vate 


1 Chan. to that ſam, a 2 4 Conc had reduced her fortune Into | 
e 


N be po ſion, and Camper creed the fortune to his e- 
ecytars, © aint the wife. And tho' Mrs. Moor might have 
waived, he he jointure, and claimed her fortune which remained 
unpaid, yet by accepting her jointure, ſhe made her ele&ipp, 
and ought to give up her fortune, which was the confidera- 
tion of. her jointure, elſe" ſhe will have a double Langel 


Mr. Attorney General for the defendant RT. Moor... 
The wife's 8 ſhare ol. her father” 8 lands is "IL a re] Tm 
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the 55 of that marriage; ſo . the contract i is TN an 
his part; and neither the guardian of the lady's, or any of 
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ber taſtes, are pre,” or if they were, their joining in 
5 5 the 
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the vrttelesz vouldi not bind her, for ſuppoſe Nr. Lucy hail 
brought a bill: againſt her, and her truſtees, to have u per- 
formance of icheſt artic les, aquity would not have compolled 
her to 2 ſpecific execution: Yer: Mr. Lucy would not be with» 
out a remedy; forthe had taken care; to ſecure himſelf, being 
not obliged-to ſettle; unleſs the firſt conveyed to him and his 
heirs, and he might always have ſaid, 1 will not ſettle, till 
you firſt convey. Theſe artictes were pen in 1712, and 
in 1719 Mr. Lucy made the ſettlement, during which time 
they had no iſſue, and Mr. Lucy) had received the 3 500. 
and ſhe would be -intitted to 5 out of his lands, _ 
were 2700 per ann: ſo that Mr. Lucy might think it pro 

to ſettle theſe lands of 8004 a year on her, and that 

ſbould retain her ſhare of her father's lands 100. era 
ſettlement indeed, notice is taken of the articles, becauſe he 
deligned to ſettle the fame lands, and to the ſame uſes, but 
there is no notice in the recital,” nor is the ſettlement men- 
tioned to be in conſideration; of any conveyance made, or to 
be made by her of her ſhare of her father's eſtate, ſo: that. 
the ſettlement reciting the articles in part, it is plain the par- 
ties deſigned" to purſuethem only in that part, and ſhe ſwears 
by her anſwer, thut he made her this ſettlement ont ef ge- 
OY neroſity, and that he-often told her ſo; and as they have not 
Meng proved that he inſiſted upon her ſirſt conveying,” or that he 


5 ever deſired her to do fo (he ſhe was of age fix years be- 

ate, fore he made the ſettlement, and he lived two years after 

re- making the ſame) it is a confirmation of her anſwer, but the | 
his thing itſelf ſpeaks his intention to waive it, becauſe his only 8 


remedy was to take advantage of the condition, to inſiſt upon 

her conveying firſt, and therefore if he had defigned to have 

had the advantage of it, as it was always in his power to 

have dene fo, he would have claimed the benefit of it. 

Then this is a voluntary ſettlement made after marriage, in 
conſideration of her, portion, and to bar her of dower, and 

{hal} a volunteer under the huſband claim the benefit of that 

condition he thought proper to waive But it is not purely a 

voluntary ſettlement, it was in conſideration of her portion, 

and of her waiving her dower, which was of more value than 7 
the lands fettled; ſo that it would have been prudent in x +64 ] 

Mr. 4 Euey to have made this ſettlement, tho“ he had called 

on her to convey, and the had refuſed : But they fay ſhe con- 

firmed the articles after the death of her huſband, when her 

infancy and coverture were over, by conſenting to the joine | 

ture, and receiving the rents and profits of it; but if Mr. 
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Lucy deſigned this ſettlement without any view to her ron. 
veying, nay, by way of diſcharging her from it, this Will be 
no bar to her enjoying her own lands, and the ſaid Jane being 
an infant when ſhe was married, and the ſettlement being 
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9 made long after the: marriage, ſhe was entitled to her elec. ft 

14 tion, to inſiſt on her dower, or to claim the jointure lands, It 

j and Malliam Lucy, who was the brother and heir to George 1 

if] Lucy, never called upon her to make her election, well k 

1 knowing that her dower out of the eſtate deſcended to him by 

1 from his brother would have amounted to much more than | 

1 he lands ſettled in jointure on her, whereby he was a-gai i 

. lf the lands ſettled in Jointure on her, whereby he was a gainer, , 
3 ſo that tho? they both acquieſced under the ſettlement, 0 

ſk | inference can be drawn from thence, that ſhe deſigned: to af- | 

14+ mY firm the articles. And Mr. Moor claims title by the convey- | 

ance made by his wife, who by the will of her father, and as , 

one of his coheirs, had a right to one third part of his eſtate, | 


and had done no act to diſpoſe of it to Mr. George Lucy, and 
the plaintiff Lucy is only an executrix, and deviſee to her 
huſband William Lucy, who was brother and heir of the 
ſaid George Lucy, and is neither in blood, or other wiſe re- 
lated to the ſaid Jane, or the family of the Lucy's, ſave by 
being the wife of William Lucy, and there appears no reaſon 
to make a ſtrain'd conſtruction to give her any part of this 
eſtate, contrary to the intention both of the ſaid Jane, aud 
of the ſaid George Lucy. All cafes in equity depend on eir- 
cumſtances, and thoſs that have been quoted are not. of 
weight, becauſe they are differently cireumſtanced, In the 
caſe of Lord Hereford, the wife was not firſt to convey, but 
by way of a condition ſubſequent, and if ſhe did not, ſue 
was to loſe a proportional part of her jointure, which might 
- induce the Court to make that decree, which ſtands ſingle, 
and is contrary. to the cafe of Lier and Lifter, 2 Vern. 68, 
where the wife's fortune conſiſted in money due on bonds, 
and in lands of inheritance, and the huſband befqre his 
marriage, made an adequate jointure on his wife, and died 
before the bonds were altered, or money received, and be- 
fore any fine levied; and a bill being brought by his creditors 
after the death of the huſband, to make theſe liable to. his 
_ debts, the ſame was diſmiſſed; and Mr. Vernon ſeems to 
doubt the legality of Lord Hereford's caſe, for he takes nos 
tice of three precedents to the contrary, b 


Mr, 
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"Whither this eſtate be confidered” 3 as real or e rY 
{till remains Mrs. Moor s, if ſhe has done nothing to make 3 
it her firſt e : And this queſtion will depend on the 
articles, the ſet tlement, and upon her enjoyment of the L tos 1 
eſtate after the death of Mr. Lacy. They ſay Mr. Lucy 


510 would be intitled, tho“ there were no yticles; ; which I deny. 

than If a man makes a ſettlement generally/on his wife, he will be 
iner, intitled only to. thoſe, rights of the wife the law gives him, bj 
bo but not to that part of her fortung” he does not reduce into 
0 af. poſſeſſion, for that would be- making two laws in the ſame | 
wey- kingdom as to one thing; without doubt perſons of full age ey 
FEA may enter into ſuch articles as ſhall make the huſband a pur- Tagen 
date, chaſer of the wife's choſes in action, and ſhe only his truſtee. long to the 
and But here the wife was an infant, and neither ſhe or her 8 
her truſtees have made any contract, that the huſhand ſhould — 

the have her ihare of her father's — 1 5 ; but the huſband only to'thewiſe 

re- contracts to make ſuch a ſettlement, on condition ſhe con- ſurvives, if 

G by - vey; and this was a prudent and wiſe agreement, that as 3 ; 

by tlement 
ſon the wife was not of an age capable to contract, ſhe ſhould be in vier. 

this left to her liberty whether ſhe would convey or not when ſhe and coni- 

and came of age. As to the ſettlement, tho? it is ſaid to be eee _— 

= made in purſuance of the articles, yet it only recites what if he made | 
of the huſband was to perform, and when it is ſaid to be in con- her only a + 
the fideration of marriage, and of the 3 500/. and ſo much ſettlement - 

but of the articles as relates to the conveying the wife's eſtate is — 1 

he not mentioned, it is a plain waiver by the huſband of it, and | 

bt it was the intereſt of thoſe that came after him, that he ſhould | 

le, make this ſettlement, tho? ſhe did not convey ;. for her 

8, dower in the eſtate would have amounted to more, and her 

Is, enjoying the lands is an afſent indeed to the ſettlement (and 

Nis is a bar to her dower) but not to the articles. In Lord H- 

d reford's caſe, the ſettlement was made in contemplation of 

4 the fortune, and adequate to it; but it is not ſo here, where 

4 it was at the huſband's pleaſure, whether he would have 

is made it, or not, without a previous conveyance from the \ 

0 wife. | | 
= | Mr. Wills his reply. [+ a0; 


The wife I think is bound by the articles, and they are not 
waived, and the caſes we mentioned, make ſtrongly for us, 
that this part of the eſtate would belong to the huſband, 


tho' there were no articles, becauſe the ſettlement is made in 
view 
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view of her portion; and the contrary reſolutions that are 
taken notice of by Mr. Pernm, in Lord Hereford's caſe, 
makes that caſe, I think, of greater authority, as they ſhew 
it to have been decree] on great deliberation, and after hear, 
ing precedents againſt it. But they ſay, Mr. Lucy has walved 
the bene fit of theſe articles, but their arguments are merel 

conjectural. If one agrees, that on payment of ſo oa 


money, he will transfer ſo much ſtock, tho the payment of 


the money is a condition precedent, yet if he transfers: firſt, 
ſhall it be. faid he waives the payment? But they ſay, the 
huſband” never brought a bill to compel the wife to convey ; 
No, becauſe he could not have bound her being an infant, 
[ 466 Jor feme covert, either by + the articles, or {oe tor ; but ſhe 
One, by ar- might have waived them after his death, and bring a bill 
ticles pre- againſt | his heir to perform them; the ſettlement i ſaid. to be 
— made in performance of the articles, but the whole are not 
covenants, recited becauſe it was only neceſſary to ſhew, that he had 
in confide- done every thing he had covenanted to per form on his part 
133 3 and as ſhe was not then bound, it was not requiſite to Lys 
gn _ a: what was to be done on her part; but when ſhe came to con- 


his intend- vey, it would have been as proper to recite what ſhe was 


ed wift's bound to do: and we fay, that her entry after his death, is 


. to a confirmation of the articles; they ſay only, of the ſertle- 


bim and his ment; but the ſettlement was made in purſuance of the ar- 
heirs; when ticles: and Mr. Lucy the heir, could not have diſturbed her, 


= IE could not have forced her to make her election, whether the 


tle fach would have the ſettled lands, or her dower, 
lands, after 
marie And the Lord Chancellor aa and decreed, That,? as to 


1 this point, the plaintiff's s bill in the original cauſe ſhould be 


and recites diſmiſſed; and on the crofs bill, it was ordered and decreed, 
the See de That an account ſhould be taken of the truſt eſtate, under 
men” rm. the will of the ſaid George Bohun, ſince the deceaſe of the 


in perform- 
ance of the ſaiil George Lucy, and one third part of the fail rents and 


articles, and profits were to be paid to the plaintiff Moor; and that a com- 


1 miſſion ſhould iſſue, to divide the eſtate into thirds, and that 


marriage ; after ſuch partition made, the ſurviving truſtees ſhould con. 
and for a vey one third to the defendant Moor, and his heirs. 
proviſion / HW 


for the wife | 
(to bar her of dower) and their iſſue, vice never requires. wall to convey. Aſter his death 


the enters on the ſettled lands, this ſettlement is a waiver of. the comreyagey by the huſ- 
band, and ſhe ſhall hold her own eſtate too. | 
' This decree was een in Parliament, on rn. 2 * n 1730. 
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THE mortgagee filed a bill againſt Cor an infant, to re- 

deem lands that were mortgaged to him by the grand-father 

of the defendant, or to be forecloſed: The defendant put in 5 

his anſwer, ſetting forth, that the mortgaged lands were pur- 8 

chaſed by his great- uncle in the name of his great-uncle and 

his grand-father, hut that the money was paid by his great-" 

uncle, who deviſed premiſſes to his grand. father for fe, re- 

mainder to His Reirs male in tail, and ſo claims paramount 

the mortgage, and is not liable to it! Thie cauſt was heard 

on bill and anfwer, and an acrount was tecreed; an the dec Poſt. Caf. 

fendant was to redeem, or be foretloſed, unleſs ke. fhewed 13. 

cauſe within fiæ montlis after he came of age, for tie grand. 

father appeared to the mortgagee f to Have à good title, be- [ 467 J 

cauſe by the deed he was joint tenant in fee with His brother, 

by whofe death the whole ſurvived to him. The defendant 

came of age, and being ſerved with a ſubpœna to ſhew cauſe, 

he now moved to amend his defence, by putting in a new” 

anſwer, and he ſwore he believed he cotild now prove, that 

the mortgagee had notice of this truſt for the great · Uncle, at FT 4 

the time he lent the money, which was not inſiſted on in his MES 

former anſwer. But the council for the plaintiff ſaid, that 

it never indeed was denied an infant to amend His zuſwer ; 

where it appeared to be material to his defence, but that this 

of the defendant's own ſhewing, was not ary ways material, x. 


F# Su 4 # , " 
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for the decree is a decree of forecloſure, unleſs the defendant 1 Ven. 
redeems, whereas he would amend his defence not to ſhew he — SHE 
has a right to, redeem, but to fhew he need not redeem; 9 | 
and confequently he is not affected by this decree j for is he Tis a men. 
claims paramoupit the mortgage, notwithſtanding this decree, ont 2 bes 
h f Brit * pi i | al ſt th L ni e ; COUTIE TOR! 
e may bring a bill againſt the mortgagee to reconvey. But the defen- _ 
the Lord Chancellor allowed the motion, and ſaid, chat the dant after... 
defendant himſelf was the beſt judge at preſent, hat would be ey 
de material for his defence, and that fince thecaſe of Sir John * bale 
Napier and Lady Effingham Howard; this was 'a motion of put ina. = 
courſe. „ Haag BY | new an”... 
| f 4 $99 Wors ol 96 TR EN ee of e654, 7 ongts Of.oc 
anfwer put in whilſt he was an infant, if he has a day by the decree to ſhew Caule, after 


The 


he comes t. age. 
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'The a of Sir John Natier and ha Effingham x [ 10 2 
82 PPP. et! [act odt Fr, cok hn 


Sir John Napier an infant, by bis prochein amy exhibleed 

2 bill againſt the defendants, as tenant in tail, and heir at 
law to Sir Theophilus Napier, to ſet aſide a ſettlement made 

by Sir OE Napier on the defendant, Lady Effingham 

her: marriage to the taidvir Theophilus. Ama 


the fea, Lady Efingham Howard, brought a. crols. bill. 
againſt Sir John Napier and the truſtees, io have a conveys. 
ance: made to her and her heirs, of the eſtates, ewe in 
the ſaid ſettlement; and both cauſes coming to be heard 19 
decree was made, from which both r e e and it 


was ordered by the Lords, inter. ab, that as to . much of the 


| decree, as ordered, Sir John Napier's bill to ſtand diſmiſſed, 
ſo far as the ſame ſought to ſet aſide the, ſettlement, the Har 1 


ſhould be affirmed, with. this addition, unleſs Sir Jahn 


within fix months after his attaining, his age o twenty; We 
years, ſhew cauſe to the Court of Chancery, to the contrary, 
and that the truſtees ſhould. convey the eſtates, i in the [: il a 


ſettlement to Lady Effingham, Howard and her 7 unle 


Sir Fobn thould within ſix months after, be ſhoul d attain, "bis. 


age of twenty-one years, ſhzw cauſe to the ſaid Court to. the 
contrary. ' Sir John came of age, and within the fix months, 
preferred his petition - (ſupported by affidavits), to the Lo 1 
Chancellor, to bring a new bill, or amend his former bi L 
and to amend his anſwer to the crals bill, the cauſes baying, 
been greatly miſinanaged to his diſſervice by, his ſolicitor, 
I +68 J upon + which, January the 27th, 1726, after, haying adjourn- 
ed over the. Re. and directed precedents, to be ſearched, 


his. Lordſhip, aſſiſted by the Maſter of the Rolls, ordered, 


- that Sir Jun Nubier thould be at liberty to amend, or PE 
he foſine's new anſwer, and ſhould have time till the ſirſt da 
—.— next term, but that no precedent apprared, for. 0 x a 
bill cons, bill in any points wherein the ſame had been di lmifſed. upon 
and deſen- the merits, but ordered that Sir 7h ſhould, be at Ther 
cant in the to rehear the {aid cauſes, and to that end, that the original 


* cauſe ſhould ſtand over, till after - the time by, the laid order 


months at- givea for amending the anſwer, or putting in a new, NAS 
ter his in- wag a And this order was affirmed by the Tanck Ik 
fancy, after of Me | 

he co:nes of 4 F. FOES eee een n Y {5 4. TY A 
age, to ſhew . 4102 
cauſe againſt the decree, he may amend his anſwer, or put in a new one; vor cannot put 


in A YEW bill, or 2mend ti s fornier. Poſt. Cal. 150. 
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achirge himſelf of colts ke way Hale, pregede ct 10” iS come prece- 
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. THSrevever J, ANONYMUS. , binds Belt wt ; Ci 6.49.” 
{9150 5704 et af ay ram Sim 160 BoRgY' rg il Chang el. 
MR. Attwoid's' bill by an order of Ce tir ren eG 5 houſe. 
the Maſter to be taked. And Mr. Arto now! moved to Le 
diſcharge the order; unleſs they depoſited the money im rodem 1. 
Court, on affidavit that fo much was due, and that the cnent If a client, 
abſconded, and would not attend the Mater. And the t law, apr, 
Lord Cpaneellor declared, that he firft introduced that prac- h aner. 
tice of bringi 02 he money, into the courts at law, when ney's bill © 
he was Lord Chief Juſtice of the Common Pleas, and that taxed, he 
the ſame rule was afterwards obſerved i in the King' s Bench. ft moſt depo- 
For the party being ſtopped from fuinng at law, he thought it ney incourt. 
reaſonable he mods have ſecurity for his money, but as it The Lord 
had never been done iu Chancery, he Nould not make a pre- Chancellor 
cedent, becaufe the bills were ſo large; but would fo far this "New : 
help him, as to order, that unleſs the other fide procured” a into the 


en in a eee Thi * SE ſhould. be e e e of 


They lay, but 
9 2 f 10 C 0 would not 
1 <> 16 Ls 0 aa decals the bills-were ſo large. 


On the client's Pe to attend "RR Maſter on the taxation of the bill, the Chan- 


cellor would not order him fo brin- the money into Court, but” oniy that the uid of re- | 


ſe:ence ſhouk be een if he 1 not Wette A 1 ing! X , 


+, 
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niet and 1 WILSON. 1 75 nes 
©. Chancel» 


SIR Robert Rich in 1721 ſettled all tits und in 1 10 for lor's houle, 
the payment of debts,” and portions to his children, 'as RN 
ſhould direct by his will. After wards he makes his will, and aan ae. 
deviſes roccl.: a piece to his five ſons, payable at their „ 8 
ſpective ages of twenty-one, with intereſt in the mean time, 
and deviſes all his perſonal eſtate to the plaintiff his lady, for 
ker ſole uſe and benefit, and makes her executrix. "+Sir (- 26 1 
Robert dies, and afterwards Nobert, one of the fors, dies 
under twenty- one, and Lady Rich takes out adminiftration to 
him, and Mrs. Wilſan, his ſiſter, ſues het in the ſpiritual 5 
Court (ſhe being in poſſeſſion both of the real and perfonal _ 
eſtate of Sir Robert Rich for a diſtribution of the 10001. 
deviſed to her brother by his father's will. Lady Rich les 
a bill, and now. moves for an injunction to the 1 n N 
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1 470 Jr of. this bond; * as far as it was * 1 


. e . Mickas 2 


us . Court, N beaanſry e portion of we Gur e ee 
e e ee 2 re ought.not.to o be;ſugd for; in that Coun: 
"7. 4-180 the ER perſonal eſtate is deviſed to the aint. 
Ira) pettioÞ That it was ſettled in Lord Paulet's cafe, r Vern. 204, 321. 


3 _— that where a portion is charged on lands, payable at a certain 


payable at day, if the child dies before rne time of payment, it ſhall 
21, and the not be raiſed, but ſink into the land for the benefit of the 


_ 165 beirl; whereas by the ecelchaſtical law, portion payable at 


al ſink 2 future, day out of a per ſonal eftate, is due and veſts iu the 
into the party, tho“ he dies befote. 0 And 0 Lord Chancellor grant- 


= 425 
2 5 ed. the mjunction, R Hoof een 154 E911 ive bitte 9 i 


charged on the prrſonaFeſtareg it eee tho e ps time bf payment. 
An injancꝭ ion AY, 1 8 to 40 (pi: itua} Court, to ſtay a fyit ſor g portion pied 

* or tands. ian. C2f. 1 2 Fern. 72, 90, 92, 16, 

Neur. 366. abe, _ 26 Rip nr Rep. Gag 7 BE 2 sf 

131 3 Th : . 61 
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12 ade. Exception to the Maſters en 155 
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1 e fled ils bin un be reheleg 8 again 4 bönd 
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bote houſe of 20000. pon which the defendant had brought his ati 


2 ſetting forth that the bond was not entered into for money 
lent, or any valuable confideration, but purely to ſerve the 
defendant, and that it "Wis" agreed elde them, "that it 
ſhould. not be put in ſuit, to prove Which, the, plaintiff 
charged, that no demand had been made from 1703, when 
the bond was entered into, till the bringing the action; tho 
the plaintiff was a gentlemmm of a large fortune, and the de- 
fendant very neceſſitons; and that the defendant afterwards 
borrowed of the plaintiff 3000. en hond, and That the bond 
being ſome how loſt, the. plaintiff exhibited! his bill ing this 
Court againſt the defendanty. and had--a-Ukcnte for the paß 
ment. The defendant in his anſwer, ſays, That he does not 
know, or believe, that the plaintiff loſt the bond, but be- 
Jizvesithat he fraudulently concealed or daſtroyed it. The 
1 plaintiff refers the anfwer for ſcandal; the Maſter, reports it 
ſcanclalous, and the defendant took the general exception to 
the report, that the anfwer wus hot ſtandalous, becauſe per- 
tinent; and the council for the plaintiff argued, That the 
anſwer was ſeandalous, becauſe, the words muſt be defignell | 
purely to reflect on the plaintiff, becatiſe they are not mate- 
rial, or relevant to the defendant; he thould have taken 


have 
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have deniedthat-there was ook hond, or any ſuch de- 
cree. The bill i brought; to haxe a hond delivered up, and 
28 an evidence that nothing vas due on it: Wi ſet forth this 
other bond entered into by the deſendant, and dur bill, and 


that the defendant in that. cauſę did not pretend any monex 


adle'z i could prove: it. it would be of no ſervide to him in this cauſe, 

in the rho' it might on a bill of review in the other. 85 
So” . The: council for the defendant argued, that tho thoſ e 
ayment, words were not material to their defence, yet the plaimif f 
charged had made it neceſſary to ſet them out, and that if they were 
9, 50%. WM out, that their anſwer might be referred for inſufficiency, al! 


8 9. 


75 os 
* - br * : 
12 wet? 
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—— and the words machinans, & fraudulenter intendens, are not 

noney ſcandal at common lar. | PUT FE 

e th 5 3 

Mt Lord Chancellor. 

201197 5 By 7 : 7 / ; 

ara Though a matter may be very ſcandalous in itſelf, it is not = 

"hy! to be conſidered ſo, if it is pertinent, or if the plaintiff aſks 

X Jo. impertinent queſtions, though the anſwer ſhould eke 

yards and impertinent, it would not be ſcandal ; and it is very dif- 

bend WH ferent to charge fraud and combination in a bill generally, and 

| this to inſiſt upon it by oath in an anſwer. This bill is to be re- 

paß lieved againſt a ſtale bond, and as an inducement to prove it — FM 

1 00 ſatisfied, the plaintiff mention the ſubſequent bond, pro- be relieved © 

be- ceedings, and decree in this Court; in which cauſe the .de- againſt a 27 

The fendant never inſiſted on being paid the money due by this — dend 

0 bond he has now put in ſuit, and therefore it is to be preſumed and _—_ , 

1 40 it was ſatisfied?” All this is material to the cauſe; but the dence to 

per- plaintiff in his manner of ſetting out this tranſaction, takes prove 2 the 

the notice, that the bond being ſome way got out of his cuſtody, |, —— 

ned ; 15 8 ek ” WR the defend- 

_ ant entered into a later bond for money the plaintiff lent him, and that having Joſt the 
al bond, he filed a bill againſt the defendant, and had a decree for payment, in which cauſe 

en be never infiſted on any thing being due to him from the plaintiff, the defendant in his an- 

$ to [wer ſays, he does not believe the plaintiff loſt the bond, but concealed or deſtroyed it, this 

have u ſcandalous, becauſe it is not material $0 his defence. Ant. Caf. 8. 


is ſo wholly immaterial to our charge, that tho the defendant 


the ſeveral allegations and charges in the bill are to be an- 
icularly intertogated, and one 


ſwered, as if they Were 


of the charges of the bill is; that the bond was ſome bor 
got out of his power, and if we had been aſked 'particuhrly - +++ 
this queſtion, theſe words would be pertinent, and thewards © 


are not ſcandalous, what is more common than to charge in 
a bill, fraud, combination, and confederacy in the defendant, 


" obliged 


2 D. Ter 8: Achack, wk 3 
| obliged him te ſbe in this Court „and ce Gefendlunb fin-fils u 


5 ſwer ſays, he believes che plaintiff did not loſe it, e. he de- 
: nies what is not material, and what the plaintiff did not re- 
+ quire him to anſwer; if he had alleged that he had loſt it, 
1 60 and had queſtioned him to it, chen his anſwer would not 
[il , have been ſcandalous; tho'-immaterial, becauſe the iplaintiff 
3 led him into it, but now he is imperti if bo for going out of 
{2 ns: 6p e reſtect on the Plainti W "TY _ 
Wl [ #72 ] 
4.48 You mo - 8 bring on a cauſe for che further direftions of 
AN . Court,” or. anne; on a Maſter” s Wer till it is con- 
17 4 directions f | 
10 of the Court, | e as 1 
"| W on a report an n I confirmed. 5 5 a ; ; 1915 1 
5 j 2 1 You cannot move on a a decreal order an it i is a with 
nu | Mayoral or. the Regiſter. 49 TRE 
3 der, till it is N . | f * FX PRE ere 
9 paſſed wich the Regiſter. : | | „ 
1 1 
bit * Saturday, December 24. © 3 Seal after Micha 
9 Chancel- f | 
3 lor's houſe. 1 | 
_ | cellor. Se RE 
1 ANONYMUS. | 4 
þ# THE. Attorney General moved to diſcharge an order, to 
Þþ Th refer a bill for impertinence, becauſe the defendant had ob- 
"i e defen 
3 dant ob- tained two orders, for time to anſwer, whereby he admitted 
1 onder e the bill, tho . allowed it might have N for 
J ſcandal, becauſe that ought to be expunged, and not remain 
$i the 
ot | 1 bil r im- on the records of the Court. The Chancellor ordered, 
= 1 That the defendant ſhould procure a 1 within: four 
„ r ne 
| | tice pray days, or the order be diſtharged. | 
_ time to 
; ; i anſwer, and the Chavedly eee 
: i F * order be diſcharged. . 4 . 
1 9 #7 * | 1 ien 
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Tord han- 


not 1 ' LED | 3 
intiff A WOMAN that was found an ideot by inquiſition, eller. 
ut of rayed by herſelf and council that ſhe might have leave to Of faunnd 

prayed dy n. I; | an ideot, 
muſt traverſe the inquiſition; and the Lord Chancellor, ' after had late to = 
1 85 aſking her ſeveral queſtions, made an order accordingly, upon traverſe de 
condition the ſhould appear in perſon at the ſaid trial, at the * r=. , 


next aſſizes, or whenever they brought it on. requeſt, on 
| eee Fry ws Arle a condition 
diu would appear in perſon at the trial. 1 V erg. 156. 


\ 


with i & al verſus SETS. rn tir 3 
EVAN ky the defendant, as adminiſtrator of Euan Se n a 
deceaſed, (who was executor of Richard Seys his father] ex- Lord chan - 
hibired an inventory into the ſpiritual Court, and the plain- gen ae. 
Fo tif's the creditors of the inteſtate, would charge him before 5 

nat the Maſter according to this inventory, and the defendant in- 

| ited, that when he put it in, he thought all the goods in the Y 

houſe were the goods of the ſaid Evan Seyt, whereas he had 4 

ſince found out, that great part of them were the goods of | . 

the ſaid Richard Seys ; to prove which, he examined a witneſs 

in 172-7, then + about twenty-two years of age, who depoſed, [ +72 ] | 

That ſhe was a ſervant in the houſe in 1714, at the time that | 

Richard Seys died, and that ſhe lived in the faid houſe ſomeyears he . 

after, and NN well remembered the ſaid 7 and her gence of = 

evidence was diſallowed by the Maſter, becauſe the ſwore to ſervant who. 

the remembrance of goods when ſhe was not above ine years was only 

of age, and at about thirteen years diſtance, without having of age ac 

taken any note or memorandum of them; but on'exceptions the tefis- . 

to the report, the Lord Chancellor thought her a very good — — 

vitneſs, becauſe the was hot examined to the value of the three er 

2 goods, but only as to their being in the houſe; and though four eas 

dhe was but nine years old at the teſtator' death, the lived aferwards 

des or four years after in the family, and faw the furniture bog, „, 

18 very day; her evidence agreed too with what another perſon attowed to 

dy bor, but his Lordſhip offered them the liberty to try it, prove the, 

F008 vich they declinks. .. ͤ ͤ— ĩͤ 
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| a 9 * 17 3 5 | 35 . A,” A 
The Maſter De Term, S. Michael. 1728. 


bt the Rolls | 3 3 
2 x dif You may move before the Mafter of the Rolls, to dif. 
_ charge an charge the order made by the Lord Chancellor, on a motion 


4 


3 of courſe, or an order made ex parte, for only one ſide being 
Chancellor heard, it is as a continuance of the ſame motion. N 
ex parte, or | * | 

on a motion 


Nen and LUSCOMB.” 
Caſe 46. . x by 7 o_ 291 V - 
Rolls“ LUSCOMB the father, made a mortgage in fee, and died 
Eodem die. after forfeiture, leaving a ſon and a daughter by one venter, 
825 poſt. and a ſon by another; the eldeſt ſon dies, and the fingle 
"75 queſtion was, Whether the equity of redemption belongs to 
7 the fiſter of the whole blood, as heir to her brother, or to 
the brother of the half blood, as heir to his father? And it 
was urged that here was no Poſſeſſio Fratris; that if the elder 
brother had left a widow, ſhe would not have had dower out 
of this eſtate, tho' a widow is allowed to redeem a mortgage 
for years, becauſe a leaſe for years at law is no bar of dower, 
and the poſſeſſion of the mortgagee is ſo far from being the 
poſſeſſion of the mortgagor, that if the mortgagee continue 
twenty years in quiet poſſeſſion, it will give him a title even 
againſt the mortgagor. | | 8 


„ ers 


MNaſter of the Rolls. 


Il do not remember that this queſtion ever came in judg- 

| ment before the Court, and the reaſon is, becauſe there are 
ſo few mortgages in fee; moſt mortgages are made for 2 

term of years, reſerving a rent, a. pepper-corn at leaſt, and 

then the poſſeſſion of the mortgagee is the poſſeſſion of the 
mortgagor, for the poſſeſſion of the leſſee is the poſſeſſion of 

the leſſor; as he acknowledges by paying him rent, (for it is 

| neceſſary that he pay him ſome rent ;) but when a mortgage 

[ 473 Jin fee is forfeited, 4 the whole eſtate is ſtanding out, and there 
can be no conſtructive poſſeſſion of the mortgagor or his heir: 

but it is ſaid, that this mortgage was ſatisfied by perception 

of profits, in the life-time 5.4 eldeſt ſon, and therefore 

the mortgagee was only a truſtee for him, but then to make 

the ſiſter his heir, he muſt have been in poſſeſſion of this 

I truſt, either by filing a bill againſt the mortgagee, or by the 
A dN mortgagee paying him the rents and proflts, ſo the ſtatute of 
Who has an fines bars him who has a legal title, it he does not enter 
equitable. within five years, and him who has an equitable title, if be 
ritle, if he does not bring his bill within five years, which amounts to 


does not . : 
bring a bill Within five years, 1 Fern. 226. I Chan, Caſ. 268. 


.- 
pl 


\ 
1 


De Le. & 8. Abe 17 


an entry, and Lord Coke ſays, there might be Poſſefſio,Fratris 2 
of a uſe, before the ſtatute for bag. 54 uſes into the fue 

poſſeſſion, which is what we call a truſt now, and as the mortgages | 
poſſefſion of lands is gained by entry, ſo the poſſeſſion of a in fee, and 


truſt is by bill, and therefore the elder brother not haying ex- dies 3 wer 


hibited à bill againſt the mortgagee, I think the equity of be 
redemption belongs to the ſecond brother, but I ſhall make 


no decree now. It has been adjudged in this Court, that if ths Gquley - 


tenant in tail male ſpecial, remainder in fee, dies without iflue * fo. 


inheritable, that there can be no Poſſeffio Fratris of the re- he whole,” 
verſion, for the poſſeſſion of the eſtate tail was not the pofl orto the | 


ſeſſion of the reverſion 1 in fee, but only of the tenancy in brother of 


1. AS #4 8 the half 
tail. "Ou blood p 


If tenant in tail, male f ecial, reverſion in fee, dies * ide laheritable, the re- 
verſion ſhall 20 to the br of the half blood: 'Nelſ, Fol. Rep in Cant 2 16. 2 Vu. 
189. I Vern- 132, "_ 144. bow * Caſ. e vey ws aeÞ W 49 214 
278, REY 2 Na 9 9 . b # 
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* os | & 4 Caſe * 
| Wattle, baue the 19th. * Id 2 | 


PLEAS, AND DEMURRERS. | alen tis r 


CORE and WILCOCKS. 5 _ /n eller, 
THE defendant pleads that his iber purchaſed the laiids 


in queſtion, for a valuable confideration, without notice of 3 
the plaintiff's title. And it was argued for the plaintiff, 


That this plea was not good, 'becauſe the defendant denies 


notice in his plea, and not in his anſwer, which takes away - 
from the plaintiff the liberty of exception. 2 Chan. Caſ. 
161, So, if fraud is charged in the bill, it muſt be denied | 

in the anſwer, and not tin the . 1 Vern. 22 


© ri * ? 
* wy 
R 5 


Note u may 7 denied Aber in is vhs or iſp and ads ; 
if the plaintiff replies to the plea, the defendant muſt verify de denied 
it; or if notice ought to be denied by the anſwer, and is not t, eee 
but in the plea, the conſequence will not be, _ Art Ples is ſwer, whers 
bad, but that the WR is inſufficient. SK ES. - 3 


| nina arch fr 4 nt ee. 


+Ifa WY is to | land for an anſwer, without liberty to 7 174 ] 
except, the plaintiff may except to the reſt of the apfwer. Ws os 
for an — without liberty A plaintiffi * except to the reſt of the anſwer. 


And 
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* 


covenanted to indemnify the Company from any loſs * 
might ſuffer by their violation of this contract; And the hi 
charges, That in breach of theſe articles, they in their voy- 
age touched at St. Chr iflapher's, and ſtaid there twelve c * 
and took in one hundred tons of goods, not licenſed by the 
Company; by which delay the galleons arrived at Porto Bello 
before them, whereby they miſſed the opportunity of their 
market, and that: by their ſelling their own cargo firſt at a 
great advance, they lowered the price of the cargo of the 
Company; and that they in their return ſtaid ſeven weeks: at 
the Boftimentos,, and after at Jamaica, and then put: in gt 
Antegoa, and landed their own efftets, and got the ſhig con- 
demned there, as funable to proceed, and put the e ects of 
the Company on board the King/ale man of war, and ſent 
them home. The hill therefore prays a diſcovery of all thelc 
eee a Ja account; and, eee 
cenſed goods ſo put on board, and for 150,000 pieces 


4 eight, 


26 


ö e e rt 
22 has pleaded, and anſwered, and has ſet | 
conduct during the whole voyage z by. ick it appears, tat 


wh + 175 15 


the plaintiffs have no room to comp and his. plea 12 : 

ſits of three parts. The firſt i is, aach diſcovery of ai any, | 

licenſed goods. belonging L1Þ, him. 1 Py: "uy the ſaid Ny tip. I 

or the produce a, aha Dal py oor ends the Ratuts, a 
that it Tall We | 


law ful for the 
agents, | Is to export 
77 ds to the _ f 


g- Anne, which enacts, 
South Sea, n 
from any place 22 2 an 8 8 
South Seas, or pans J Indices 2557 e penalty fob. OTE 3 
forfeiting Ne 5. ae to the Baſt He „„ 
pany, and the other third to the; Crown: And that 5 he- 
would be obliged to diſcover what goods he put on board at 
St. Chriftophers, it might ſubject him to the forfeitures of that T 
act, which as they did. not belong to the. South Sea Company, 
they could not diſpenſe with, or exempt. him from; he alſo 
pleads. the Aſſiento contract, by which 127 annual ſhip. was 
to carry but 650 tons; and that the penalty of carrying more. 
vas confiſcation. of the goods, and 27 their trade; and. 
that by the ſame contract, they were not to bring home, any. 
ſpecie, not the produce of the ncgroes, or apy. of the King 


of Spain's ſubjects, without his licence, under ſevere penal- 


ties; and that this 8 might ſubje& them to. 5 e per. 
nalties, and Means: hg 17 de altics of the bondz t &. had” 
entered: into, to, indem J. Che | other two. 


pleas are not to the ee | hut to the account, and, relief 5 


prayed. The firſt is, op the entatives of the other. FF 
ſupercargoes are r e they all 2 1555 55 
the ſame covenants, — it 110 bt. appear if they. | 
been made — — 7 au ad made ſatisfaction to the | 
Company or that decent ad give them nalaſs x" 6r- OTE | 

if the plaintiffs ſhould.be decteed. z-latisfaQion. from t e 


rr he, might: have it; ver inſt Pen pro ratss., The: ar lag 

other plea, is, That the Kipg,o 050. Great Brita, or his. A eee 

torney General, and the King of Spain ought to have . 2 

co-plaintiffs, becauſe by the; Aſſient a Sp lugs E, the King of 

Hain is intitled to a fourth part of: the cargo of the annual. 

ſhip, and to five per cent. on, the other hy hee faurths, and the ' 

King of England, to another ther hn As to the Ape 1: 

vo one is certainly bound to ere whe what thall ſubject him to 

a penalty : This Court indeed 1 80 0 15 ly relieves againſt for- 

tures, but neuer torces 1 over what Hhall ſub- 

overy of e 0 
pu 


41 


— 
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put on board at St. Chriftopher's, it Thould appear that os | 
were Eaff- India goods, they would be forfeited, and as theſe 
forfeitures do not belong to the South Sea Company, they 
cannot waive them, which is always done when the plaintiff” 
would have a diſcovery of what would ſubject the defendant 
to a forfeiture, and the plaintiffs were ſo ſenſible of this that 
they have waived the penalties of the bonds entered into by 
the ſupercargoes for the performance of covenants: And the 
diſcovery might alſo ſubje& the defendant to the penalty of 
[ +76 ] the + Aſſiento contract, if it ſhould appear that he had car- 
ried any thing but negroes, or brought back any ſpecie, not 
the produce of them, or any of the King of Spain's ſubjeQs; 
ſo that by the common rules of the Court we are not obliged 
to make any diſcovery of theſe matters that would ſubject us 
to ſuch penalties and forfeitures, unleſs the covenant in the 
articles obliges us to diſcover, which I think it does not: A 
court of equity has nothing to do with covenants but to ſee 
them executed, in which it uſes a diſcretionary power, be- 
cauſe the party may ſue upon them at law; now the defen- 
dant ſwears in his anſwer, that theſe articles were brought to 
him ready fengrofſed, by the Secretary of the South Sea 
Company, a few days before he ſet fail,” and after all his ef. 
fects were on board; and that he objected to this covenant, 
but was obliged to ſign it or quit his employment; and tho! 
this is not ſuch a dureſs as by law would defeat the covenant, 
yet this Court will ſo far conſider it, that if either ſide took 
the other ar an advantage, they will not carry the covenant. 
into execution, ſince the party may have his remedy at law; 
beſides, the. effect of this covenant is, that they ſhall not 
make uſe of that defence which the law allows to every ſub- 
ject. Suppoſe they had covenanted' to refer all diſputes to 
The mort- arbitration ; yet ſure they might have ſued in WeAtminfler- 
gagor may Hall. In Styſtead's caſe, the mortgagor not only covenan ted, 
1 but made in affidavit that he would not redeem, yet he exhi- 
ſtanding a bited a bill and was decreed to redeem 6 And if parties are 
covenant relieved againſt covenants that rob them of the liberty of 
— tn] ſuing in common with other ſubjedts, much more ſhall they 
redeem, be relieved rr thoſe that deprive them of their legal de- 
fence, in cafe they are ſued by others. As to the ſecond 
plea in bar of the account, it is a general rule, that where 
an account is to be taken, all concerned in that account are 
to be made parties to it; now this bill is to have an account 
of an unlicenſed trade carried on by ſeveral ſupercargoes, 
whereas if any one of them has ſatisfied the plaintiffs, it 15 
| ſufficients 
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| ma 4 ſufficient, and there is an end of the Company's demand 
theſe againſt the reſt ; or if the Company ſhould. prevail againſt ; 


they the defendant Bumpflead, he might be decreed a ſatisfaction. - 

üntiff over againſt the others, to prevent a circuity of action. And 

idant that the load might be laid equally on all, whereas if the de- 

that fendant Bumpfiead ſhould bring his bill againſt the repreſenta | 
o' by tives of the other ſupercargoes, they might ſhew they ha 69 
d the made the Company a ſatistaction, and this decree would not : 
ty of bind them. As to the third plea, the plaintifls by their bill, 

| car- demand the whole, though they have a right only to part, 

not and though they could not compel the Attorney General to 

eas; join with them, they ought at leaſt to * ** him a de- . : 

liged fendant. | 4 of bo 

550 + Mr. Wilk. T 177 1 

4 Our _ ro the diſcovery i is undoubtedly good, if the co- 

o ſee venant does not ſtand in our way, and that certainly ſhall not 

be- bind the defendant, if one directs by his will, that if any of 

efen · the legatees conteſts the will he ſhall loſe his legacy, he may 

ht to do it notwithſtanding, or if a tenant covenants that if his | 

Sea landlord diſtrains he will not bring a replevin, yet he may A tenant 

s ef. replevy, and conſidering: the nature of this covenant, your == 

"ant, Lordſhip will not carry it further than the letter, which is, he oove- 

tho? that if within fix months after the return of the ſhip, a bill nants not to 


ant, ſhould be brought, they would not plead or demur to it. But © 
took this bill is brought long before the ſhip came home, and. 


nant. therefore is not the bill they covenanted not to plead or 
law; demur to, ſo that this covenant is out of the caſe. As to the 

not other pleas, the charge is againſt all the ſupercargoes, for 

ſub- carrying on an unlicenſed trade in confederacy, and there- 
s to fore no account or relief can be prayed againſt any one of the 
fler- confederates without bringing all before the Court, and the 

ted, Company only bring the bill, whereas we are accountable alſo 
xhi- to the King of Great Britain and to the King of Spain. 

are 

of The Lord besten being of opinion for the plaintiffs, The fuper- 
hey and obliged to go to council, would not hear their counſel, 9 
de- but over. ruled the firſt plea, baceuſe | it was contrary to what with the 
ond the Company had proviced againſt by an expreſs covenant, South Sea 
zere and which it was lawful for them to do, and the like plea Company, * 
are was over-ruled by Lord Macclesfield, after great deliberation, — bil chey 
unt and hearing of counſel, in the cafe of the E- India Com- ſhall * 

b again 


them, and not to plead or demur, This covenant ſhall bind them, tho tne dicovo- > 


nts ty may fubjet them to forfeitures. | 
| pany 


4 ove? n _ 
" N a N * 
” 


ny againft Ne and 4thins. But his Lordſhip: ſaved: the 

fit of the ſecond plea to the hearing, though it appear. 

a ed that the covenant was joint, and ſeveral, and over - ruled 

eee Boo the third plea, becauſe the Kings of Great Britain and Spain 

127. were only intitled to ſhare of the licenſed goods of the: ſaid 
| — 137, ſhip, but the bill is for an account of goods not licenſed. 

2 Chan. Caſ. 198. Ne /. Fol. Rep. in Canc, 117. | 


You may Tou may prefer the ſame petition to the Lord Chancellor, 
8 P that has been diſmiſſed by the Maſter of the Rolls, for it is 
the Lord in nature of an appeal, and the party has no other remedy. 


Chancel - | 
lor that has been diſmiffed by the Maſter_of the Rolls, 


Caſe 49. . 1 0 0 0 RE: 
Chanel. PETITIONS IN COMMISSIONS: OF LUNACY., | 
Jor's houſe, 1 bi, i 
E — han- EX PARTE BUMPTON. 
MR. Bumpron's two ſiſters were appointed Committees of 
his perſon and eſtate, and they now joined with him in a pe- 
tition, that the commiſſion might be ſuperſeded, the inqui- 
ſition quaſhed, and the hond vacated, the lunatick being re- 
covered of his. indiſpoſition, and he appeared in Court, and 
The luna- Was examined by the Lord Chancellor, but his Lordſhip, 
1238 doubted whether he could vacate the recognizance of the 
| andexa- Committees, becauſe it did not appear judieially to the Court 
mined in that they had performed the condition, and aſked the opt- 
Court, the nion of the Attorney General, who thought it might be 
eommiſſion , f 5 0 a "pe 

was fuper. done, and that it ſufficiently appeared the condition was per- 
ſeded, and formed, becauſe Mr. Bumpton, who was the only perſon in- 
therecogni- tereſted, was in Court, and had declared himſelf well ſatis- 
1383 fied that his ſiſters had done their duty and given him a fair 
ordered to account. And an order was: made according to the prayer of 


de vacated, the petition. 
rr 5 3 
declaring they had given him a fair account. Poſt. Caf. 183. | 


9 


8 Term. 8. * 1 * 


wunde. ee 21. 


PETITIONS IN| COMMISSIONS OF BANKRUPTS. tors wut. 

| 37 | Lord Chan- 

Ex PARTE RUDDOCK. "Os 

THE Lord Chancellor allowed an affidavit of the wah Loud affidavit 
rupt, ſworn before a Maſter extraordinary in Cork, to be — 
read: And declared he had known an affidavit ſworn before ſworn be- 

one of our Conſuls . allowed to be read by the Courts fore a Maſ- 


of. law. af ng 


allowed t. to be read. Courts of law will allow: an affidavit ſworn before a conſul to be 
1 85 


+ + Mane, December 23. *. | 14% 9 4 

PETITIONS IN COMMISSIONS OF BANKRUPTS. | China 
5 7 85 *'s houſe. 

| EX PARTE OAZAE r. Ua 


THIS | petition coming on again for judgment, the Lord 
Chancellor | ſpoke to this effect. By the 7th Geo. I. ch. 31. See ant. 
perſons who have” taken ſecurities for money, payable at the 5. 
end of three months, or other future days of payment of 
any perſon who ſhall become a bankrupt, and which mo- 
ney ſhall not be due and payable at ſuch: time as he becomes 
2 bankrupt, ſhall be admitted however to prove their bills or 
other ſecurities, as if they were made payable preſently, and 
not at a future day, and be intitled to a rateable part of the 
bankrupt's eſtate, deducting only intereſt at the rate of five 
fer cent. to be computed from the actual payment thereof, to 
the time ſuch debt would have become payable. This caſe of 
a bond payable at a future day upon a contingency, is not A — | 
within the act, nor can any intereſt be deducted for it, age. — 
the ſtatute requires, but ſuch creditors are in tlie ſame con- on a con- 
dition they were before the act, and when the contingency tingency is 


happens, they may come in for fach effects as remain undiſ- wr ogg 


tributed. This is not Debitum in præſenti, ſolvendum in ch. 31. and 
futuro, and perhaps never may be a debt, and muſt the cannot be 


eſtate wait for ever, the bankrupt too may be a whole man eau tte 


commiſſioners of a he before the contingency happens. 
when 
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A bankrupt when the contingency happens, and his certificate will not 
Ant be a bar to the action, if the plaintiff ſets forth the bond and 


lead his 
E condition in his declaration, for then it will appear the debt 


to an action did not become due till after the certificate; as was lately ad- 


brought on judged in B. R. in the caſe of Tully and Sparks, and there. 


a bond 


fore I diſmiſs the petition. 


* 0 


dated be- 
fore his 
bankruptcy, but on a contingency did not happen till after his certificate. 


— 


And two other petitions of Chamel and Bateman were re- 
ſerved for judgment at the ſame time. The petitioners were 
creditors by bottomry bonds, which were dated before any 

act of bankruptcy, and became forfeited after before a full di- 
1 x ca ſtribution of the effects. The obligees had put in their claim 
tingency before any diſtribution, but were not allowed by the Com- 
becomes miſſioners to prove their debts, or come in as creditors, a 
1 dividend was made, and then the contingency happened, and 
ſects are di- the Lord Chancellor ordered, that they ſhould come in as 
vided, the creditors for a ſhare of what remained undiſtributed, but ſo 


obligee 1 1 1 not to n former dividends. 
come in as | 
a creditor ' | 

to what remains to be difiributed. 


n PARTE COKE AND TUCKER, 

_ . | 3 W 
t the | 

Chancel- EX PARTE PRIESTLAND. 


lor's houſe. 


[pen han-  TUERE were 8 copartners, and; one Wares a e 


cellor. 
rupt, and the joint creditors took out a commiſſion againſt 


him, and Coke and Tucker. were choſen aſſignees, and they 
ſeized all the joint and ſeparate effects of the bankrupt; and 
the ſeparate creditors took ont a ſeparate commiſſion, and 
choſe Tucker and Prieftland aſſignees; and Prieftland brought 
Joint cre- trover againſt Coke for the ſeparate eſtate z and Coke and 
ditors ſhall Ty,cter petition to ſtay the action at law, and 3 wy 


= 2 pars terred a croſs Petition to be at liberty to VERNE 
joint eſtate 
of the And the Lord dior ordered, That it raked) het re- 


Ny y ferred to one Commiſtioner of each ade, to take an account 
of the effects belonging to the joint eſtate, and of the effects 


credicors 
out of the belonging to the ſeparate eſtate; and that what ſhould be 


IP . found to belong to the joint eſtate, ſnould be delivered over 
mall to the aſſignees under the joint commiſſion, to be by then 


each ſhall 
come in for | applied 


any ſurplus 
of either. 
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not applied to the ſatisfaction of the joint creditors; and what 
and ſhould be found to belong to the ſeparate eſtate, ſhould be. 
debt delivered to the aſſignees under the ſeparate commiſſion, . for 
oo the benefit of the ſeparate creditors, and if any ſurplus re- 2 Fern. 706, 
ere mained of the joint eſtate, it was to be applied to the pay- 3 


ment of the ſeparate debts, or if any ſurplus of the ſeparate, 39, contra. 
to the payment of the joint debts. TELE | 


re- i | 
vere At the Sittings in Chancery before Hilary Term, 1728-9. 
any | : | | | Caſe 53- 
1s | Walnſiy, Jamar oe c 
— PLEAS AND DEMURRERS. "Ld Tun. 
and WILDBORE & al, verſus PARKER & al. 
| 2s BE, | | 
t fo Mr. Attorney General for the defendants. 
THE bill ſets forth, that Lord Fitzwilliams and Mr. 
Wortley Montague being deſirous to ſerve in Parliament for 
the city of Peterborough, they agreed with the Corporation 
that my Lord Fitzwiliams ſhould give 1000/. and Mr. Mon- 
tague 5001. to build a bridge and repair a gallery in the 
church, and the plaintiffs, PVilabore and Delarine, two of the | 
ſaid city, | gave two notes to the defendants, who were mem- [ +81 J 
1 bers of the corporation, one of which was to this effect. 
nk. We do acknowledge to have received 1000. for the building 
inſt |} a bridge, and repairing a gallery in the church, which we 
hey promiſe to pay to the ſame uſes, and the overplus, if any, 
nd to ſuch publick uſes of the city as ſhall be appointed by the 
nd principal inhabitants; and the other note was an acknow- 
ght ledgment of the receipt of 500. for the like purpoſes. And 
nd the bill charges that theſe notes were given upon the defendants 
re- engaging to uſe their intereſt in the corporation for Lord 
| Fitzwillams and Mr. Montague, and that the money was to 
; be paid only in caſe they were returned to ſerve in Parliament 
re- for the ſaid city; that the faid candidates never paid any 
int money to the plaintiffs, and that the conſideration was not 
&s expreſſed in the notes, to hide the bribery and corruption : 
be That the defendants afterwards invited Sir Edward Obrien 
ver to ſtand for the ſaid city, and pretended they would not re- 
201 turn the other two, unleſs Mr. Montague would allo give 


ied 1900]. which not being complied with, the defendants by 
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the oppoſition they gave Lord Fitzwilliams and Mr. Monta- 

gue, obliged them to ſpend about 3000. (which was much 

more than the notes were given for,) and Mr. Montague loſt. 

his election, and the defendant the ſheriff delivered his pre- 

cept to a wrong officer, who returned Sir Edward Obrien, 

who made the city a preſent of '1000/. and that the defen- 

dants pretend they cannot -give up thefe notes, becauſe they: 

were given for the benefit of the ſaid city ; but an information 

has been filed againſt the now plaintiffs at their relation to 

have them eſtabliſhed : The bill therefore prays, that the 
defendants may difcover the confideration for which thefe 

notes were given, and may deliver them up. And as to ſuch 

part of the bill as deſires the defendants to ſet forth whether 

there was not ſuch an agreement to return Lord Fitzwilliams 

and Mr. Montague! or what was the conſideration of the 

notes ? the defendants demur, becauſe the cognizance of all 
parliamentary affairs, or of any agreement to return mem- 

bers, helongs to the Houſe of Commons, ard becauſe this 
diſcovery might ſubject them to the puniſhment and cenſure 

L of the ſaid Houſe : And as to that part of the bill which 
prays a diſcovery whether Sir Edward Obrien did not give 

1009). to the faid city? they demur, becauſe the King ought 

to have been made a party by information, or Sir Edward 
Obrien at leaſt, to ſee how his own charity ſhould be diſpoſed of: 

Aud the defendant the High Sheriff demurs to the diſcovery. 

of any miſhebaviour in the return, becauſe the diſcovery might 

ſabjet him to the cenſurę and puniſhment of the Houſe of 
Commons. And we demur alſo. to the relief, Aud tho 

we have brought an information in the name of the Attor- 

ney General againſt the now plaintiffs, to have the money 

due on the notes laid out and diſpoſed for the benefit of the 

city, yet that information cannot be taken notice of in this 

[ +82 ] cauſe, but it muſt be judged + of as it ſtaads on their bill and 
| our demurrer. The agreement to give theſe notes is, as they 
ſet it out, a corrupt agreement examinable by the Houſe of 
Commons, and therefore our demurrer to a diſcovery is pro- 

An infor- per, for we are not obliged to diſcoyer what would ſabje& us 
1 's to a penalty, whether it is puniſhable by common law, ſta» 
why in or tute, or the Houſe of Commons: But if we ought to diſco- 
mentoftwo ver, our demurrer to the relief prayed, is good, for where 
notes given the agreement is corrupt this Court always ſtands neuter, and 


for publick | „ 
uſes, and to ſo do even the Courts of common law; for if one brings an 


have the | 1 „ 5 , 
money applied, the defendants tothe information file a bi!l againſt the relators, to diſco- 
ver the conſideration of the notes. Q. If they can de mur to the diſcovery, e it 


would ſubject them to a penalty? 


action 


i 
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action for money had and received by the defendant for the 
phintiff's uſe, and which was indeed paid by the plaintiff on 
an uſurious contract, the law will not let him recover on this 
action, becauſe both of them were equally guilty: And we 
demur to the prayer of the ſpecific application of the 10001. 
given by Sir Edward Obrien, hecauſe the agreement is a cor- 
rupt agreement; and becauſe the overplus of the money for 
which the notes are given, is to be applied to ſuch publick 
uſes as the principal inhabitants ſhall appoint, and they are 


not made parties; for this reaſon alſo we demur. 
Lord Chancellor. 


I will reſpite the demurrer till the-information comes to a 
hearing, tho? you give it the ſpecious name of a charity, it 
is a plain corruption. But ſince an information is brought, 
how can I relieve the plaintiffs. : 


Mr. Solicitor General for the plaintiffs. 


We ſhould be ſatisfied if the relators in their information 
would conſent to be examined for us; but if we ſhould offer 
to examine them they would demur, as they do now to our 
bill; and we aim at a diſcovery more than a relief, and do 
not fear the information. — 


Mr. Attorney General. 


An information was brought to me ſigned by counſel, of 
1500. given to publick uſes, which, to be ſure, I would not 
have ſigned, if I had known on what conſideration the notes 
were given; and when the defendants to the information, the 
now plaintiffs, applied 'to me to ſtop proceedings on the in- 
formation, I ordered an attendance, at which they only pro- 
duced an affidavit, 'that theſe notes were given upon a confi- 
deration which had never yet been performed; which I told 
them they might inſiſt upon very properly in their anſwer 
but they diſcloſed nothing to me of what they now charge by 
their bill. | 

+ Lord Chancellor. 


Let the cauſe ſtand over to the next day of demurrers, to 
ſee whether the defendants the relator in the information, 
will ſubmit to be examined as witneſſes to the conſideration 
for which the notes in queſtion were given; or both ſides 

may 
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may in the mean time attend Mr. Attorney General to know 


his pleaſure, whether it be proper to proceed on the infor- 


Poſt. Caf. mation; and all proceedings are to ſtay in the 


Cafe 54 DHEGETOFT &, verſus the LONDON ASSURANCE, 


8 2 
| Chancel- & al . | 
tor's houſe. — 1 58 5 
Tn | January the 15th, 1728. 
Eodem die. 3 5 


THE plaintiffs are foreigners and copartners, who fitted 
cut a ſhip from Oſtend to China, and back again; and the 
defendant D*Goniegh their agent, inſured the ſhip and cargo 
here in England by the other defendants, and took the policy 

in his own name The ſhip proceeded on her voyage, and 

> called in at Bencolen, where the Governor ſeized her as an 
interloper, and diſpoſed of her and the cargo. Upon which 
the plaintiffs brought this bill, ſetting forth, That the policy 
was taken in the name of D'Geniegh their truſtee, and that 
he refuſes to let them ſue the other defendants in his name: 
That the facts happened abroad, and that their witneſſes who 
could prove them were beyond ſeas; and therefore they pray 
a diſcovery and relief. And the defendants demurred to the 


relief, and their counſel ſaid, That the fame demurrer was 


23 If allowed by his Lordſhip the 15th of January 1727, in the 
de — caſe of D' Silva verius Hall and others, where the policy 
on a policy was on a Portugueſe ſhip, and it was ſuggeſted in the bill, that 
of inſurance the witneſſes were Portugueſe, and lived abroad, and that 
8 * the expences of bringing them over on a trial would be more 
name, on a than the cauſe would bear, and that their truſtee would not 
ſuggeſtion let them bring an action in his name; yet his Lordſhip was of 
Pat — opinion, That they muſt recover at law as well as they could, 
| 3 and had no title to be relieved here; that it was the com- 
and that the mon ſuggeſtion in every bill that the witneſſes were beyond 
truſtee will ſeas, that policies were generally taken in the name of a 
not let the truſtee, and that if he refuſed to let the action be brought in 
plaintiffs ; . , . . : 

bring an his name, a bill might be filed againſt him to compel him to 
aQion in his jt, | It 0 


name. | . Ty 
The counſel for the plaintiffs inſiſted, That if they had 

filed their bill againſt the truſtee only, he would have demur- 

red, becauſe they had not made the London Aſſurance parties, 

who might have ſatisfied them, and that they had brought 2 


proper bill; and that they ought either to have the liberty - 
| | | _ ule 


DD a0 a 0 tre mi. 
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uſe the name of the defendant their truſtee, or to have a re- 


medy againſt the other defendants; that the demurrer ought 
to be over - ruled, becauſe poſſibly the Court might think pro- 
per to relieve them at the hearing; but if the demurrer 
ſhould be allowed, they would be out of Court, and ſo loſe 
even the relief againſt their truſtee, which they were plainly | 
intitled to. r to nf. of ole ai 4x. TIE” 
Lord Chancellor, + 4:45 162 474) 2 Rr. 
Bop. | 8 OC -  ; GET. 
At this rate all policies of inſurance would be tried in this was afficm- 
Court, for they are generally taken in the name of a truſtee, ks £3 
and are made on ſhips going abroad, and the witneſſes live Lords on 
abroad, Let the demurrer be reſpited, till the defendant Menday the 
D'Goniegh has put in his anſwer, and on the 21ſt of Novem. 1ſt day of 


ber 1729, the demurer was allowed. TN 
1 $0.3 09.1 A 
75 | 106. 
me Tn eee e 
200 ae SI Omg 01 49H 36 lg todo. Aothe 
PLEAS' AND DEMURRERS.”'» ,* +, Chancel- 
| e irves | 313 | 6 lor's houſe. 
| {1 bie ot Pe Singin 35 ee 31:0" eee 
D'ARANDA verfus WHIT TINGHAM. cellor, 


TWO became jointly and ſeverally bound in a bond to 
the plaintiff; both the obligors die, and the plaintiff brings ber 
his bill againſt the heir of one, and the executor of the other 
obligor ; and the defendant the heir demurred, becauſe no 
adminiſtrator or executor of his anceſtor was made a party 
to the bill: And it was argued, That this was a good de- 
murrer, becauſe by the ſtanding rules of this Court, the per- 
ſonal eſtate is.to be applied firſt to pay debts, and becauſe if 
the repreſentative of the perſonal eſtate was made a defendaat, 
he might ſhew he had fatisfied the debt. 


Mr. Lutwyrh for tlie plaintiff. 


We ſet forth by our bill, that the inteſtate abſconded for 
ſeveral years before he died, and that we do not know where 


he died; that the defendant, who was next of kin, refuſed 


to take out letters of adminiſtration, and that we, as principal 

creditors, had applied to the Prerogative Court, and were 

Oppoled by the defendant, and denied adminiſtration, be- 

cauſe we could not prove that the inteſtate left bona notabilia. 
That we afterwards applied to the Conſiſtory Court of Ba- N 
and Wells, where we likewiſe failed of adminiſtration, ben: 
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cauſe we could not prove he died in that dioceſe, and that 
the defendant refuſed to difcover where the inteſtate died. 
And this general rule {which is a hardſhip on the plaintiff, 
that he muſt make the reprefentative a party, when at law 
[ +85 ] he might fue the heir + alone) is not fo ſacred, but that the 
The heir | Court diſpenſes with it in many caſes ; in the caſe of "Buokley 
maybe ene and Eaton, the Maſter of the Rolls made a decree. againſt 
repreſenta · the heir for the payment of a bond debt, tho the widow the 
tive is out adminiſtratrix was not made a defendant, becauſe ſhe was in 
ot tne Las- Freland. And they ought not to demur for this reaſon, be- 
; cauſe it is not a thing of. abſolute neceſſity, but there are ſe- 
veral excuſes which the Court are to judge of at the hearing, 

as that he is beyond fea, not to be found, or the like, 


. «8 1 
F 
10 


Lord Chancellor.: 


A debtor by bond dies, leaving no perſonal eſtate, ſo that 
nobody will adminiſter to him, muſt an honeſt and fair 
creditor, who ought always to be favoured, be obliged to 

The heir of take out letters of adminiſtration to him, and thereby ſub- 
the obligor ject himfelf to the ſuits and actions of all the other credit- 
1 ors, tho” never ſo vexatious? But as the defendant who had 
adminittra. the right, oppoſed the plaintiff in taking out adminiſtration, 
tor was not and would not diſcover where the inteſtate died, or adminiſter 
made a par- to him, I may over-rule this demurrer, without breaking in 


ty, and the upon the general rule, and without prejudice at the hearing, 


demurrer | ; : | Ae 
Was over- for want of Parties. I Vern. 95. 2 Vern, 195. 2 Lev. 


ruled, be- Cock verſus Croſs. 3 Lev. Haight verſus Langham. Supplem, 


cauſe he TE,” 
would not to /7 ent ꝛb. 357 


adminiſter 


himſelf, and had oppoſed the plaintiff in taking out adminiſtration as principal ereditor. 


Caſe 86. Satur day, January 18. 
At the ; 
Chanel“, T The ſecond Seal before Hillary Term. 


tor's houſe. ' 


Lord Chan- | | 
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ANONY MUS. 
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A. Writ of execution of a deoree was by oriler ferved/ on 


An attach- 


ment being the defendant's clerk in Court, he being gone to Jreland, 
nen n TI 

againſt the defendant in Freland, ſince he could not be examined in perſon to the contempt, 3 
cemmiſſion was granted in to Ireland to examine him. | ci 
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and an attachment was taken out for non- performance of the 


decree. And Mr. Attorney General moved for the defen- 


dant, that he might enter his appearance with the regiſter, 
that the plaintiff night file interrogatories, and that a com- 
miſſion might be. granted to {re/and to examine him to the 
contempt, being the only method cquld be taken, ſince he 
could not, according to the courſe of the Court, be examined 


in perſon. And an order was made accordingly. 1 Perm. 187. 


+ ANONYMUS. [+86] 
A motion was made that the prochein amy being privileged 2 
as ſteward to the Duke of Bedford, might give ſecurity to lor's A... 
pay colts, or a new one be appointed. _ Lord Chan 


f cellor 83 
Lord Chancellor: 


Eodem die. 
[ hall n not grant ſach a motion but on affidavit that the A abc 
prochein amy is inſolvent, or in mean and doubtful circum- be 


ſtances ; for a privileged perſon is  fubje&t to coſts, but here obliged to 


the ſteward ca OY no Ce, becauſe the Dake of Bed- — ee 
| cauſe he is 
2 privileged 1 1 See ant. Caſ. 30. 
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FOO e the 24th. 


Lord \ kak FALVMOU — and others, f in the name of 
themſelves, and the reſt of the proprietors of the mines 
and water-courſes ſet forth! in the bill, Plaintiffs. | 


Mr. INN YS, the Earl of RADNOR, Mr. TREFUSIS, 
and others, Defendants. 


Mr. Attorney General for the plaintiffs. 


THE end of this bill is for an injunction, to quiet the 
laintiffs in the enjoyment of their right, and to have it eſta- 
bliſhed by a decree of this Court. To which purpoſe the 
bill ſets forth, That Lord Falmouth is ſeized in fee of the 
manor of Bananen in Gornwall, and of a waſte called North: 
Downes, belonging to the ſaid manor, in which are ſeveral 
That the defendants are ſeized of a farm 
called Kerry M hberry Farm, which is divided from the ſaid 
manor by a water-courſe called Black Merry Water, and 
that the ſaid water has delonged to the Lord Falmouth, and 
thoſe under whom he claims, time out of mind, that the 
ſaid Lord Falmouth was ſeized of ſeveral ſtamping mills, 
erected on the ſaid waſte, to the number of five and twenty, 


{ +88 J and + that on the other fide of the water there was not one 


ſtamping mill, though thoſe mills are of great profit and ad- 
vantage in that country; that the ſaid mills were leaſed to 
one Scholars for ninety-nine years, and that for turning the 


water to theſe mills, a wear was erected called . 
: ear, 


2 — — — Res — wn A 1 8 
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ar, thit Mr. Eger leaſed tbeſe ſtamping- mils from my 

x. Lord Falmouth, "andthe minies;being (frequently overflowed, - -. 

Un he erected an engine for the draining of them, and two wears 

Wit called Engin# "Head N tar att Li & Pool Head Wear, and 
> WW that one end off the wears was always fixed an Ker | Wherry . | 
nde, and A fe dl ade [time before "is fling 6 

the bill, and that the river was by Ho wears turned to the | 

mills and engine, 'by cuts or leaps : That in Kerry Yherry 

Farm there are ſeyeral tin works, from 'whetice a great deal 

of water iſſues by ah ancient adit, that emptied itſelf into the 

faid Black i perry Water, juſt above Engine Head IWear, and 

that other waters aroſe from tin mines in the lands of Jiny, 

which he purchaſed from Mr. Fomtyns, in which was an 

adit, which emptied itſelf alſo into the river juſt above the 

Engine Head Wear, and that the mills and engine were greatly 

aſſiſted by theſe waters, that above 1000. a month was 

made by theſe works, till on the 29th of May 1923, when 

the mines were in full work, Mr. Junys in a violent manner | | 


os 
: 
- 


ume of broke down the Engine Head Wear and Little Pool Head IVear 
mines and thereby diverted: the water which ſerved the ſaid engine 


and mills, whereby the work was ſtopped all the year fol- 

lowing, and made a new adit in the mines called the Gump, _.. - 

and Jteel Jolly Mines, and by fo doing diverted the water whos 

from going into the old adits; and that theſe mines being [ 
worn out he could have no other aim and intention than to | 


USB, 


et the MI ed by the adventurers, about fourteen or fifteen years ago, 
it eſta⸗ by the conſent of thoſe tinder whom the defendants claim, 
ſe the that the defendant Innys cut ſeveral trenches on his fide 
of the to divert the water, which were of no uſe or ſervice to him, 
| North but only made the water run to waſte. This, my lord, is the 
. plaintiff's right to the river, wears, and adits; theſe are the 6 
W Tom ſeveral diverſions and obſtructions of the defendants, our 
he aid right to the waters, appears from our long and quiet enjoy- 
, and ment, which we have fully proved : And can it be ſuppoſed, 
th, and Bi dbat on a river of fo much ule, in a country abounding with 
nat the mines, there ſhould be twenty-five mills on one ſide of the 
g mills, river, and none on the other, if thofe on the other fide had 
tents, I ap right to the water ? The fact ſpeaks itſelf, that they had 
not one no right, ſince the never attempted to ere any: And the 
and 2d- defendant Innys doth not pretend any ſuch enjoyment of the 
aaſed to river, nor © denies ours, but ſays we enjoyed it only for the 
ing the ufe of our mills, and that we'cannot now claim it for the 
np Hal ule of our engines, which is but a late erection, but ſurely if 
Fear, | JJ OP Ys T4 we 
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we have had time out of mind a fole uſe of the rivers we 
| may employ it in the playing of engines, of N uſe ue 
[ +89 ] pleaſe, and ſ then the ſevęral diverſions of the de, 


ank on that ſide is his, but it doth not appear, 
by the proofs, whoſe ſoil it is, and it may be the plaincifls;;) 
but ſuppoſe it the e this is no excuſe for his, 


 . @& 4+ &* 


for work- 
ing of : Tet | ! | a | 
a there is always a neceſſity to come into a Court of Chancery, 


aud broke cho“ they were to bring ever ſo many actions, but the only 
1 17 3 | 7? bs. 

Jon by proper remedy is to put a ſtop to the wrong, and reſtore 
the ceſen- things to the old conditinwdn. „ „„ 
dants, the * N 3 . 
Court will grant an injunction before anſwer, and make en order en the defendant, 

to put the premilſes in the fame repair they were before the inju x. 


moved for an injunction, ther kehren an exemplifcation of 
the verdict, and that after they had prevailed} at law, they 
might bring their bill to have their right, eſtablihed. 


A bill my But Mr. Solicitor General mentioned the .caſe of Foes 

be eee and Saul, and the Lord Chancellor agreed, that it was ſettled 
Wo en „ Fan 

38 elta. otherwiſe in the caſe of mines and collieries, leſt the mine 


w SN 


the enjoy- | - "$4 —— 
ment #4 a mine or colliery, before the rich: is eſtabliſhed at law, for fear the mine ſhould 
be ruined in the mean time, and a proper remedy can be had in no other court. 3 


De Tum. J. Hil, 2528.9. 


clared that if the plaintiffs ſhould be obliged to proceed at Jaw - 
only, there would be infinite 'and endleſs actions of ual, 

but that this Court only could give them a proper and ade- 

quate remedy, by quieting them in the enjoyment of their 

right, reſtoring things to their ald condition, and eſtahliſhing 

their right by a decree. But then whether the plaintiffs had r Yon 22, 
the right or not, that they inſiſted on muſt be tried by iſſues, 266, 308, 


1 * 4. 11 # £--4 g 165 . YL FA 7 312, 54 
and that he would not determine it by the depoſitions, 44. 


4 * 4 : 7 
i 4 8 os 4 £ _—— $4 £4 4 : FE 4 "x" - ' < — . 
— . +* 4 n 8 9 * * 4 WE. o 2 p 8 L 2 &> + -f * 
: * Mr. 2 8 Q licitor * A F * 1 0 2 4 7 1 ö O 
; * . T7 > 7 : : EY - . * 
Fi. = "_ 2 EE a+ #- 3 d 7 2 

2 | * 
y, 4 a 
14 


FS 7% 4 


Where there is a contraricty of evidence, iſſues are neceſ- 
fary to be tried before any decree can be made: But L . hope 35 
here, without directing any, that your lordſhip will decree 
for us; for our evidence is poſitive and uncontrayerted, that 
there are twenty-five mills on our fide of the river, and none 
on theirs, nor no inſtance given of their having any uſe of _ 
the river. The next, fact is, that theſe wears have been 
erected many years, and quietly enjoyed by Lord Falmouth, 
till the breaking them down in 12723, and that they were al- 
ways repaired by the Lord Falmquib only, and we ſubmit to 
your lordſhip, if theſe, are not ſufficient evidence of a ſole 
right to the ufe of the river, and Innyt his interruption in 
1723 was thus occaſioned; Mr. Innys had Formerly, fame | 
ſhare in theſe mines as an adventurer, whoſe intereſt is de- 
terminable at the will of the lord, and the mines being re- 
paired and put in order by Lord FHalmauth and his leſſees, his 
lordſhip was pleaſed to determine the intereſt of Innys, and 
in revenge he ſets up this ſcheme to divert the water. 


: The Court 


Pry In the caſe of Finch verſus Refbridger, 2 vern. 390 2 bill granted an 

W was brought jet the intitff i e enjoyment of a wa; injunction 

it in gif 4% Juist the plaintiff in the. enjoyment of a wa- injunRtion 

insel ter. courſe, on the evidence, as here, af a long and quiet en. tit in 
n of Joyment, and the Court was preſſed to direct a tria before the enjoy- 
they they granted a perpetual injunction, but it was denied, be- ment of a 

ane tbe plaintiff Bad Jong and peaceably been in pofſeſſion dude 


i: 3 L : | | Titty if 
ot is, and fince it was thought reaſonable in caſe of a private Thich he 
2 water-courſe, it is much more ſo in ours, and therefore we had peace- 
tied hope your lordſhip will make the injunction perpetual, And vy enjoy- 


thc Duke of Bedford claimed a right to bring water from Ren- 1 jen” 


nine a A ay 

mee /ngton to his houſe at Chelſea, and the Lord-Cowper ſaid, that without di- 
+ 1 2arr4 | . „ retinga 
0 trial. Chancery will grant an injunction after forty or fifty years quiet poſſeſſion, tha :hat 


does not amount to a preſcription at law. 
5 | | after 
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after forty or fifty years quiet poſſeſſion he would ſuppoſe a 

right, tho it did not amount toa preſcription at law, and de- 

Aber r . $640 

creed a perpetual injunction. e e 
16693 it . 1 ins Sr * 


4 . Fe. a+ wi #4 
EYTE 307 Vue. 2 


Aux Serjearit Shephard for the defendant 
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The plaintiffs infiſt on three points, Firſt, that they have 
z ſole right to the water; ſecondly, that they have a right to 


„ 


found in the ſtream, it was always equally divided between 
the Lord Falmouth and Mr. Innys, and we ſay that whenever 
they, pretended to this right, they were always interrupted in 
the enjoyment of it, and that for this reaſon our grandfather 
and we were let into a ſhare in the adventure, and Mr. Scho-- 
lars, who in 1670 built the ſtamp mills; was then in poſſeſſion 
alſo of Kerry W/herry Farm, but when the ſaid mills came af. 
terwards to the poſſeſſion of Mr. Craig, he paid an acknow- 
ledgment for this right, ſo that this unity of poſſeſſion, and 
our being a ſharer in the works accounts for their long and 
quiet uſage. But ſecondly, if they had ſuch a right, it 
would not give them a title to erect the wears if Scholars 
mills are new mills,” and Stamp Head Wear was built for the 
uſe of them, they can plead no preſcriptive right to it, and 
much leſs to Engine Head Wear, which was built about my 
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years ago, EE 'to::E:utle Pool Head Wear, which was built 7 
about ſeven years ſince, and theſe were the wears we broke 
down, not Stamp Head Mear. And this ſingle point might 
eaſily have been tried at law, we have not meddled with the 
old wear, but only with the two new ones, and the proper 
way was to pull them up, that it might he determined at 80 1 
whether we had a right to do fo or not. As to the third, it 
js impoſſible they ſould have any ſuch right from the ce | 
of adits, whoſe only uſe is to unwater mines, and it is neceſ- 
ſary to the due working the mines to alter and change, and to 
make new adits; for if the vein changes or runs deeper, there 
muſt be a new adit, or it muſt be ſunk deeper; and they 
being only for the uſe of the mine, they muſt change as that 
does, and when they claim a preſcriptive right to theſe wa- 
ters, and that we ſhould not change them, this is in effect to 
claim a right to deſtroy and render our mines uſeleſs, whereas 
by the laws of the ſtannaries, we may alter theſe adits as we 
pleaſe, may make them throꝰ other men's lands, or fink tbe 
vein deeper, and as our vein grew more deep, it was neceſ- 
ſary to make this new adit, which coſts us above 1600. And 
there can be no preſcriptive right to the adits of e which [ 
are ſuppaſed to be within time of mind. 


t Lord Chancellor. 
PETTY : N 
The plaintigz have n an-injunion to ſtop o one new 
adit the defendant Junys has made, and to re ſtrain him from 
opening two others, they were apprehenſive he deſigned to 
make, can you give me an inſtance of an injunction being 
granted 7 timet. 


5111 MIO 3 


* Mr. Attorney General. 


* 
x - 


+11. = t> A 7 


This ne: will arknt an 3 to ſtay we tg on affida- This Gourt 
vit of a contract for the ſale of the timber, and it is the oa will graut 


ule of coming into this Court for an nean to en 


to ſtay waſte, on affidavit, « ol a.contra& "for the fate of the timber, 


an January 2 6, Mr. Ribins.” 2 
It appears by LuttevePs caſe, 4 Co. 84, b. that the the 
plaintiffs had a preſcriptive right to the water, they could 
only 9 it, as s the St TM GN; ; now the old courſe - 
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of the water was to the ſtamping mills, and therefore. they 
cannot erect other wears to turn their engine; nor is it any 

objeQion that theſe wears: were erected before Mr. Innys came 
into poſſeſſion of Kerry WWherry Farm, for theſe wears are in 
nature of a nuſance or an ineroachment, and whether the 

premiſſes continue in the ſame hands ar are aliened, the alien- 
ees may have redreſs or abate it in the ſame manner as the. 
Potions in whoſe time it was Vent. 5 Co. 101. b. . 


DRY 


Lord Chancellor 


I will not determine the right of the parties, Oy ſhall 4. 
rect iſſues to be tried at law; one queſtion in this cauſe is, 
Whether by cuſtom, or the ſtannary laws, adits are ſuch 
fixed courſes of water that they cannot be diverted ? Another 
queſtion is, Whether the whole water belongs to Lord Fal. 
mouth ? if ſo, it is nothing to the defendants what uſe he 
makes of it; but ſtill he cannot injure another man by laying 
the ends ef his wears on their lands. Ms bs Stamp Heud 
Mear, I thould ſuppoſe an agreement to do ſo, becauſe it 


* — 


has been built and enjoyed above threeſcore years; but 


Fa 


cannot do ſo as to the two other wears, of tWænty and ſeyen - 
years ſtanding, 


The firſt iſſue muſt be, Whether the Lord Falmouth and 


thoſe claiming under him have a right to the whole water, or 


to the uſe of the whole water, of ſo much of the ſtream 
called Black River Mater, as runs between Kue e n f 
aud nn Bridge | 


+ The parties could not agree the cad ſue, which it 

ſhould be, Whether Lord Falmouth had a right to erect the 

wears? or, Whether the defendant had a right to break 

them down? and therefore the Lord Chancellor direQed an 

action of treſpaſs to be brought, to which the defendant [nnys / 

ſhould plead the general iſſue, and give RT evidence 
but Hi meer right. 


The ke iſſue was, ethos Mr. Fon and thoſe under 
whom he claims, have a tight to divert or draw off the water 
running through the three adits of Gump, I peel, Folly and 
Celnoth Mines, or any or either of them, (by Making New 
adits from theſe mines or- otherwiſe) from falling into Black : 

I/ater River, in ſuch places as the ſaid waters fell reſpectively - 


into the ſaid river on or before the 29th of May, 1723 . 
The 
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The firſt and the, third ĩſſue was to be put into one record, Iſſves being 
and his lordſhip thinking it not reaſonable that a matter of dee 
this value ſhould. be tried at the aſſizes, ordered the ſaid iſſues ee 
and action to be tried at the bar of B. R. in which the lord court would 
Falmouth was to be plaintiff, and Innye the defendant, both nat make 
iſſues were to be tried by the ſame jury, and a ſpecial jury rden th 


was to be returned and a view had. the defen- 
| | | | dant ſhould” 
pay only ni privs coſts, if they were found againit him. 


The council for the defendant Innys infiſted that it was 
hard for him alone to ſtand this trial againſt all the plaintiffs, 
and therefore prayed, if the iſſues were found againft him, 
he might pay only niſi prius coſts, which Mr. Mead ſaid hal 
been often directed, but the Lord Chancellor ſaid that it 


could not be done. 


In Court. 

MR. Attorney General for the defendant, moved to ſu- Chanceller. 
perſede two writs of error brought by the plaintiff, contrary Eodem die. 
to his agreement, and after giving two releaſes of errors, 
The defendant Gomecera was bound with the plaintiff in a 
bond of 50. to Habbart as his ſurety, Hubbart put the 
bond in mit againſt the defendant, who paid the money, and 
had the bond aſſigned to him, and broùght his action againſt 
Munes, and had judgment, and Aunes gave him a releaſe of 
errors, and yet / not withſtanding brought” a writ of error. 
And Munt being further indebted” to the defendant, they 
came to a general account, and Munes gave the defendant 
two bonds for the balance, with warrants of attorney to con- 
feſs judgment, and zeloaſes of error on each judgment, and 
Gemecera objeGting that; notwithſtanding theſe yeleaſes, he ; 
might bring writs of error as he had done 6n the former + judg- r ig 4] 
ment, he promiſed him that he would not, and yet has 
brought two writs. of error in the Exchequer Chamber, re- 
turnable this day, and as that Court cannot try a releaſe with- 
_ = aid of this Court, we {hall Joſe the benefit of our 
releaſes. 


\  MUNES verſus GOMECERA, Cale 59. 


Lord Chancellor. 


I have known it indeed a queſtion, Whether the Exche- Quzre, it 
quer Chamber could try a matter of fact? but the Court tbe —— 
wer 4 «4 18 y | . is 7 'T a 'C i\t4 6 £5 quer m- 

e of opinion they could. Error indeed in fact does not ber can try 
| | ; lle a matter of 
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lie before them by the ſtatute, but this is not an error in fact, 
but a plea in bar. No bill is depending in this Court, no 
unfair practice has been committed here, but only a writ of 
3 error is ſued out, which is a writ of right, and WOunr you 
en me 3 it on theſe ne 1 N 


Mr: Saltviday enam 203 fan 


As the writ iſſues out of this Court, it is proper to apply 
to your lordſhip till it is returned into another Court, and 
then indeed the application will be proper there, and if there 
has been any irregularity in the iſſuing out the writ, or if it 
iſſues contrary to the expreſs agreement of the parties, theſe 
are fufficient cauſes to apply to your lordſhip. An error in 
fact cannot be tried in the Exchequer Chamber, hecauſe they 
cannot iiſue a venire; and tho? this is not an error in fach 
but a plea in bar, yet if the releaſe ſhould be denied, they 
cannot proceed, becauſe the Court cannot try it, and o we 
thould lofe the benefit of theſe releaſes. And tho” a writ of 
error is a writ of right (and ſo indeed is every proceſs) yet 
nothing is more common than where the parties agree not to 
bring error for the Courts of law to ſet them aſide on mo- 
tion. And ſuch an agreement may be taken advantage oß in 
this Court as well as at Jaw 3 for ſured man __ agree to de. 
m” from his . mw - i Pizad 
Lord Chancellor.” os bh or 


+ 4 1 1 1 


on 


1 the other fide ſhew cauſe on T 9 400 why theſe writs 
would not of error ſhould not be e e an en ee oa 
ſuperſede a the mean tine, ky Tan 

writ of er- Mp | Ed 4-4 | 

ror, becauſe | oi ; 

the plaintiff had . not to bn error, and had A0eeher bine becauſe the Exehe 
quer Chamber could not tiy it, and the defendaut had n the writ, vo making 0 ce 
bail juſtify. See Poſt. Caf. 67. Cal. 70. 


1 
19 4 "> 4 e 4 
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I ee, January a7. 
ES. we]. ic ANDREWS verſus TUCKWELE. »»» 
Rolls. ee ie 


A copyholder in fee Makes a mortgage thereof, and ſur- 
renders to the uſe of the mortgagee, afterwards. he ſurrenders 
to the uſe of his will, and deviſes tlie equity of redemption 
in fee, the Maſter ihe Rolls directed an ifſue to fry-.the 
validity of the will, and the Jury gave a verdict againſt 1 
| Wits 


Ct no 


'rit it of | 
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will, bacanle: it was not atteſted by three witneſſes. . And on 
the return of the poſtea, the Maſter of the Rolls ſaid, that A deviſcef 
a deviſe of a copyhold was not within the ſtatute of wills, and * 3 
therefore in the caſe of Bodington and Bodington, where a CO 
copyhold was ſurrendered to the uſe of the will, tho' the tuteofwalls, 
will was not atteſted by three witneſſes, it was adjudged Ef RENEE it 
good appointment of the uſes, and that the copyholi paſſed oP ol 
by the ſurrender, but where the equity of redemption of a der, but a 
copyhold is deviſed, of which there can be no ſurrender, it deviſe of 
muſt be conſidered as a deviſe of lands, and if the will is not the equity 


of redem 
atteſted by three witneſſes, the deviſe is void, and in this tion of * 


caſe the ſecond ſurrender made by the mortgagor can be of no copyhold,is. 


avail, becauſe it was a void ſurrender, and all the eſtate being 1 2 
dene out of him. Ig pn — 


5 8. 


1 | | ; EIN 8 Caſe 61. 
BAILY and PLOUGHMAN, _ Arthe 
Ro is. 


IT was adjudged i in this cauſe, on the authbriry of the Eodem die. 
caſe of Degg and Degg, decreed by the preſent Maſter of the 
Rolls, and affirmed on appeal by the Lord Chancellor Mac- 
cle;field that where a real eſtate is deviſed to executors in truſt 
for the payment of debts, tho? the creditors ſhall be paid ac- Where a 
cording to priority out of the perſonal eſtate, which muſt be creditor is 
diſtributed in a courſe of adminiſtration, and the executor pe; * 
may retain to ſatisfy himſelf, yet neither he or any other the perſon- 
creditor ſhall come in with the other creditors, who have al eſtate, ke 
received no part of their debt, to be paid the. reſidue of the 8 
debt in an average out of the real eſtate, but the other cre- 3 3 
ditors ſhall be firſt ſatisfied out of the real eſtate, in propor- eſtate, de- 
tion to what was received out of the perſonal eſtate, before viſed in 


| 37 {ro ex- 
the others ſhall be let into any ſhare of the real eſtate. DT. 


till the 
other creditors have been fit ſt paid out of the real eſtate, the ſame proportion he recei ived 
out of the perſoral. Poſt. Caſ. 180, 181. Caſ. 78. Caf. 11 5. Nelſ. Fol. Rep. in Cane. 
4g 2 Vern. 763, 61, 435. 1 Chan. Caf. 32, 248 2 Chan. Caf. 54. 2 Vern. 106. 
ern. 1, bg. We.niw. Off. of Ex. 46, 50, 73, 740. St. 21 H. 8. ch. 5. Dyer 234. 


| FANONYMUS. 9 5 [ +96 } 
Caſe 62, 


IF. an eſtate is ; deviſed to truſtees tobe ſold for the payment Rolls. h 


of debts, the purchaſer need not concern himſelf to {ce the Eodem die. 
n ba 714 dat! it 1s pe ee if the debts are 1 
on 180 Ke * 


20 


If lands are fpecified ; but if lands are charged with the payment of 
deviſed for debts and legacies, the eſtate remains charged in whoſoever 
Bebe, the hands it comes. DE ce 42s h's 


purchaſer | . nn Tar 
need not ſee the debts paid, otherwiſe if they are particularly mentioned; but lands 


charged with debis and legacies, remain ſo in any hands. 2 Chan. Cafe 115, 221, 1 
Lern. 301. 2 Fern. LY of 141208 ; 
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Mr. Solicitor General for the defendant. 
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THE plaintiff as adminiſtrator, and principal creditor by 
judgment, to Mr. Hallet, late huſband of the defendant 
Mary Hallet, brings this bill for an account of the perſonal 
eſtate of her huſband come to her hands, in his life-time and 
ſince his deceaſe, and for a ſpecial account of his jewels, 
plate, and houſhold goods, and of 800. ſhe received in her 
huſband's life-time, The plaintiff firſt endeavours to bring 
3 her into a general account, which was a new attempt, to 
a = bring a wite to a general account for money received in her 
wiſe for a huſband's life-time, for as the huſband cannot bring ſuch a 
general ac- bill, no more can his adminiſtrator who ſtands in his place, 
bor a fc. then he deſcends to particulars, and as to the houſhold goods, 
421 e the defendant ſets forth, that Mr. Crawl/ey her brother pur- 
of 8coi. chaſed them from her huſband for 2001. which was their full 
received in value, that he aſſigned them to Tady Crawley their mother, 
her huſ- 8 . | . 
band's life. Who pitying her daughter's circumſtances, whom the huſband 
time, and had left with eight children, ſhe permitted her to enjoy the 
of jewels, ſaid furniture, and at her death deviſed to her the ufe of them 
1 for life, ſeparate and apart from her huſband, and as to the 
goods, plate and jewels, ſhe ſets out, that by the marriage articles her 
| hufband covenanted that in caſe ſhe ſurvived him ſhe ſhould 
have, and take to her own uſe, all ſach jewels and chamber- 
plate as were in her uſe and wear at any time during his life; 
this covenant, the plaintiff ſays, is no more than that fhe 
ſhould have her paraphernalia, which by law ſhe cannot re- 
tain againſt creditors, which conſtruction makes the covenant 
of no fignification, but the huſband intended by this cove- 
nant to — that which would be otherwiſe precarious. The 
covenant goes farther than the rule of law, and makes no ex- 


ception to her retaining them, tho” there ſhould be * 
e 


ont of 


E 


21. 1 
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+ The plaintiff ſays, this covenant would be an inlet to the [ +97 J 


greateſt fraud, that a huſband when he found himſelf involved 
in his circumſtances, might turn his effects into jewels, and 


let his wife uſe them, and ſo defeat his creditors of their juſt 


| demands, but it is not ſaying an ill aſe may be made bf this 


covenant, that will deſtroy it, but he muſt ſhew it has been 
done in this particular caſe, and then no doubt the Court 
would interpoſe, but the ſmall value of the jewels not. ex- 
ceeding 3201, ſhews the contrary ; as to the 8oo!, the ſays 
this was the produce of a ſeparate eſtate ſhe had of 250/. a 
year, or that if it was not to be underſtood as ſuch, that ſhe 
received it in her huſband's life-time, and applicd it for the 
maintenance of herſelf and her family ; her huſband left her 
in 1710, with eight children, whom ſhe maintained till 1723; 
is this 800/, more than ſufficient to maintain them four years? 
and ſhe ſwears, that ſhe ſold her own chamber plate to ſup- 
port her family during his abſence. 11 


Lord Chancellor. 


Does the covenant in the marriage articles give the wife a A huſband 
property ? can ſhe retain the jewels and plate ſpecifically ? by — 
otherwiſe the can only ſtand in the place of a covenantee, ne 
and be paid in a courſe of adminiſtration. Suppoſe the char if his 
huſband had diſpoſed of any of them during coverture, wife ſur- 
could the wife have brought trover againſt the vendee? ſhe —_— 
is to have ſuch jewels and plate as ſhe had in her uſe or wear- have, and 
ing ar any time during his life, not ſuch as ſhe had at the take to her 


time of his death, and therefore ſhe muſt have either a pro- on ve, all 
ſuch jewel 


perty in all of them, or in none of them, and if it gives her 4 tan. 
no legal intereſt, it muſt ſtand as a covenant, As to the ber plate as 
800/. it is no matter whether it was her's, or her huſband's, were ” her 
being received by her four years before her huſband's death, ein 

1 . , g at 
and ſpent in ſupporting the family; therefore the bill muſt any time 


be diſmifſed, except as to the jewels and plate, as to which, during his 


the wife is only to be confidered as a creditor by covenant, life, this 
q covenant 


and they are to be ſold before a maſter to the beſt purchaſer, ꝗoes not 
and the money ariſing by the ſale is to be paid to the plaintiff give the 
the adminiſtrator, to be applied by him in a courſe of admi- wiſe a pro- 
niſtration. — — 
| | death of 
the huſband 


ſhe can come in only as a creditor by covenant. 


4 JANE 
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n 408 ]+ JANE TAYLOR, an infant, by her prochein aun, 
„ Plaintiff. Wee 


N Mr. GERST executor, and Mr. JOHNSON & ur. 
Fodem die. e legatees of RICHARD FURNIVAL, 
Defendants. 


RICHARD. FURNIVAL the orand- Fakes in 1701, 
deviſed to Jane the plaintiff, and to Mrs. 0 the defen- 
dant, his grand- daughters 5o0/. apiece, proviſo, that if ei- 
ther of them died before twenty-one, or marriage, her le- 
gacy ſhould ſur vive to the other. And this bill is brought to 
be paid the intereſt of this 500/. from the death of the teſ- 
tator. The defendant by his anſwer inſiſts, that the legacy 
is not payable but on a contingency, and that no intereſt is 
due till the contingency happens; but the counſel for the 
plaintiff argued, that it was a general rule that where a legacy 
was deviſed generally, with ſuch a ſubſequent proviſo, that 

the principal veſts in the legatee immediately, ſubject only 
to the contingency, and ſhall carry intereſt, and veſts abfo- 
lately if the contingency does not happen to defeat it; and if 
lands had been deviſed in this manner, with a provifo, that 
if the deviſee died before twenty-one, or marriage, the lands 
mould go over, the profits in the mean time would belong to 
the deviſee. Bat a bequeſt to a grand-daughter is a bequeſt 
to a child, and if a legacy to a daughter is made payable at 
twenty-one, or marriage, it will bear intereſt in the mean 


time. 


A grant- But the connſel for the defendants denied, that a grand- 


hild is not 
55 child was contidered, or had the {ame HS ſhewed it as 4 


6.lcred as a child, as appeared by the reſolution of the Lords, in the caſe 
child. Sce Of Keltle and Townſend, 1 Salk. 18), Caf. 6. and they denied 


ard _ allo, that if a legacy was made payabie to a ſon or a daughter, 
Caf. 26. at twenty-one or marriage, that they ſhould have intereſt for 
2 - ern. 625. jt, and faid that they were only intitled to a maintenance. 

A legacy 

pay able to 
2 fon ar daughter at 21, or . marciage, cannot bear in- ereſt, but the child i is intitled to a 
maintenante. 1 Chen. Caf, 26. 2 Fern. 625. 


Maſter of the Rolls. 


One deviſes A general legacy is to be paid mandate; therefore the 


3 5004. mult be put out at intereſt for the benefit of the grand-- 
if ſhe dies before 21, or marriage, the legacy thould go to B, this legacy veſts im- 


mediatsly in 4 fubjett to the contingency, and will carry iaterell. . 


oy, 


nd- . 


im- 
hter 
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daughter, ſubject to the contingency; and the maſter is to 
ſee what is convenient to allow the father for the maintenance 
of his daughter, but the remainder of the intereſt is not 
ſubj ect to the contingency. 


- 


+ It was reſolved by his Honour in this cauſe, that if mo-[ 4990 
ney placed out at intereſt is called in by the executor without ag a9 


any cauſe, he ſhall pay intereſt for it. 3 


calls in mo- 
ney out at intereſt without cauſe, he ſhall pay intereſt for it, MNelſ. Fol. Rep. in Canc. 
457. 2 Chan, Caſ. 21, 35, 152, 235. 1 Vern. 196. 2 Vern. 744, 548. 


And that if a legacy is out on a ſecurity when the teſtator A legacy 
cies, immediate intereſt from his death is due for it, and not out on a 


only from a year after his deceaſe. Nana 


.teſtator 
died, hall bear intereſt from his death, 


WILLY and POULTON. Cauaſe 6g 
At the 


IF adminiſtration is oratited during the minority of 3 


two perſons, it ceaſes when one of them comes of age, and Admini- 


adminiſtration * to be granted to him. ſtration 
during the 


minority 
of two, ceaſes when one comes of age, and adminiſtration is to be granted to him. 


ius, January 29, 1728-9. | Caſe 66. 


In Court 
Mr. LAD, in behalf of himſelf and others, the orphans LO 
and creditors of the city of London, Plaintiff. Sir 2 


The * Commonalty, and Citizens of London, Raymond, 


Chief Juſt, 
Defendants. "4 "i 

The Maſter 
Mr. Lutwych for the Plaintiff, of the 
Rolls. 


BY the 5 and 6 of V. and M. ch. 10. a perpetual fund 
is provided for the benefit of the orphans, and the other 
creditors of the city of London the preamble of which act 
thews, that the city was conſiderably more indebted to the 
orphans and othet - perſons than they were able to pay; 
wherefore the Parliament, to give them their afliſtance to 
pay the ſaid debts, enabled them to raiſe a perpetual fund for 
the payment of intereſt for the {aid debts at four * cent. 

" per 


„ 
„ 
£1 in 


4 
1} 44 154 4 i 
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per annum, the legal intereſt being at that time fix per cent, 


oo 


and that all the principal and intereſt due to Chriſmas 1693, 
ſhould be computed, and caſt into one ſum; and this fund 
was to be made up of ſeveral yearly ſums, which were to be 
raiſed by virtue of this act; the clear annual ſum of Sooo. 
a year was charged on the lands and revenues of the city; 
2000l. per annum were to be raifed out of the perſonal ef. 
tates of the citizens; 6007. a year was reſerved on the leaſe 
for twenty-one years of the convex lamps, and after the de- 


termination of that leaſe, all the profits of the public lights 


were to be appropriated to + theſe uſes; two ſhillings and fix- 
pence was to be paid on the binding of an apprentice, and 
five ſhillings on his admiſſion to his freedom; and four. 
pence per tun was to be paid on all wines imported into Len- 
don, after the 24th of June, 1694; four-pence for meetage 


of coal and culm fold by the chaldron, and after the 2gth 


of September fix-pence more per chaldron for fifty years; 
and for coals fold by the tun, ſix-pence per tun, from the 
ſaid 2gth of September, for fifty years; and after the ſaid 
impoſitions of ſix-pence per chaldron and tun were deter- 
mined, all the revenues of the city are to ſtand charged with 


the further ſum of 6000/. a year. 


From the 24th of June 1694 to 1712, the annual fund was 
every year deficient, but ſince that time it has been more 
than enough to pay the annual intereſt of 4/. per cent. (by 
the coal duty bringing in more than was imagined) ſo that 
there remains now in the chamber of London about 47000. 
And the only queſtion is, whether this overplus ſhall go to 
the city of London, or whether it ſhall be applied to make 
good the deficiencies of former years? and I am furpriſed 
the city ſhould make this a queſtion, conſidering they had 
ſpent the money of the orphans and their other creditors, 
and could only pay them by way of compoſition 3 or how 
they can pretend that the fund is only anſwerable for ſo much 
of the 4/. per cent. as it will yield yearly, and that if it 
vields lefs, the orphans muſt bear the Joſs; bat if more, 
that they are to have the benefit. The act recites this to be 
a compoſition, and eſtabliſhes a fund for the annual payment 
of 41. per cent. intereſt, and fo proportionably for a greater 
or lefler ſum, and all the money to be raiſed by virtue of this 
act is to be appropriated to this uſe and no other; books of 
the receipts and diſburſements are to be kept, and great pe- 
nalties are laid on the officers who ſhall divert or mifapply 
hes N 
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any of the ſaid ſums. As the whole is to be. appropriated, 
what room is there for this queſtion, which is further cleared | 
up by the nature of the fund, great part whereof is caſual, 
ſome part indeed is certain, as the 80007. a year, Suppoſe 
the city revenues ſhould one year fall ſhort of paying this 

ſum, ſhould not the arrears be made up in ſubſequent years, 
if the revenues in the following years exceeded that ſum ; they 
might as well ſay, our lands laſt year yielded but oel. this 
year, 2000/: and yet the deficiency of the laſt year ſhall not be 
made up : our caſe appears plain on the bare ſtating of it, the 
act gives the orphans a power to aſſign their ſhares, which is 
done in this manner. They affign all that is due and payable 
to them, or that ſhall be due and payable to them, by virtue 
of this act; therefore ſince the whole and every clauſe of the 
act ſhews that the whole money was to be appropriated to 
this uſe, there can be no doubt but that the ſurpluſſes muſt 
be applied to make good the former deficiencies. 


+ Mr. Willis. 


The only queſtion in this cauſe is, Whether there being 
for ſeveral years great deficieficies in this fund, they ſhall be 
made good out of the furplaffes of ſucceeding years? and if 
the words were donbtful, the act ought t6 have ſuch a con- 
ſttuction put upon it as would be juft and reaſonable; but 
there can be tro doubt even as ts the words. It muſt be ad- 
mitted, that the city was greatly indebted when the act was 
made, that intereſt at that time was more than 40. per cent. 
that this act was greatly beneficial to the city, and the only 
Juſtice in lowering the intereſt was, that this being certain, 
would be as good as the commen intereſt of 6/. per cent. 
which was uncertain, whereas if the intereſt was to ariſe 
only as the fund produted more or lefs; it would be a very 
unfair compofition, but the words are plainly with us, and 
all the clauſes of the act clearly ſhew, that if there was any 
deficiency, it was to be made up by the firſt overplas. The 
deſign of the act was to give antiuities of 4/. per cent. for 
ever, and to create a (perpetual fund for the payment of 
them, now if the deficiencies are not to be made up, how 
can the annulties be faid to be perpetual, in each claufe whiets 
mentions the particular ſums of which this fund is to confiſt, 
they are ſaid to be appropriated for ever to this purpoſe. 
Appropriated ſignifies to be put to that uſe, and no other, 
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The mean- ſo that if there was a general ſurplus, though there was 


ing of the enough to pay the whole intereſt every year, the city could 
. apply it to no other uſes without an act of parliament: for 
SE act of ſubſequent deficiencies might happen, and if every fum is 
Parliament, appropriated, how can the ſurplus not be appropriated, there 
is to put to is but one inſtance where the city are at liberty to uſe any of 
oy pe” Wis money, which plainly ſhews they cannot in any other, 
mentioned yet even there it was the intention of the act, that any de- 
in the act, ficiency ſhould be made good. They have by S. 23, a power 
_ to apply 2000/. a year out of this fund for ſeven years, to- 
; wards the expences of the government of the city, but the 
clauſe goes on, and ſays, that if any deficiency ſhould happen, 

the city is to repay the money, or ſo much thereof, as ſhall 

be neceſſary to make good the faid deficiency, and all the 

revenues are made chargeable. Here the defign of the a& 

was, that there ſhould be no deficiency the firſt feven years, 

how then does it appear they intended there ſhould be any 
afterwards ? and by the ſeventeenth clauſe of the act the city 

is impowered to receive ſuch orphans money as executors 

ſhould lodge with them, and with the money to pay off or- 

phans, who are above the age of twenty-one years, what is 

due to them for principal and intereſt : why ſhould they 

that were to be paid off be in a better condition than they 

that continued in? This act muſt be conſtrued as other par- 
liamentary funds are, that where a perpetual annuity is 

granted, and a perpetual fund for the payment of it, the 

{ F102 ] fund is to be conſidered as a + debtor, and the annuities as 
creditors, and the arrears are likewiſe to be looked upon as 
creditors on the fund ; and then there cannot properly be a - 


ſurplus, till thoſe arrears are paid. 
Mr. Mead. 


By S. 11. of this act it appears that the debt of the city is 
extinguiſned, and the corporation diſcharged, and the com- 
penſation given to the creditors, is a perpetual annual intereſt 
of 41. per cent. the nature of this fund makes the caſe ſtrong- 
er, the payments by ſ. 10. are to be made twice a year, at St. 
Thomas and St. John the Baptiſt's day, which was in favour 
of the orphans, that they ſhould not ſtay till the four per ceni. 
was raiſed, but they are to have half yearly divided among 
them what is raiſed. And by this act the city are made re- 
ceivers of ſeveral branches of this fund: now it would be 
very odd, if by their wilful neglect of not receiving ſuffi 


cCient 
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cient one year, and by their receiving more than enough 
another year, they ſhould be capable of making an advan- 
tage of the ſurplus. And tho! it is provided, that the yearly 
rents and payments ſhall be applied for the payment of the 
ſaid annual ſum of 4/. or to ſo much thereof only as the 
ſaid monies appointed to be raiſed ſhall yearly amount unto, 


to ſatisfy and pay. The meaning of this clauſe is only to 


prevent the poſtponing of the payment of the annuity, or 
ſo much of it as the fund would annually raiſe, and not to 
prevent the deficiencies of any one year being made good by 
the ſurpluſſes of another. my Foy ©3447 51s 


Mr. Attorney General for the defendants, 
The Mayor and Commonalty by this act are truſtees for 


the orphans, and are alſo truſtees for the city, and therefore 
if any doubt aroſe on this act, it was proper for them to 


ſubmit it to your lordſhip's judgment. The ſingle queſtion 


is, as to the overpluſſes ſince 1712, Whether they ought to 
be applied for the benefit of the city, or to make good the 
deficiencies of former years? and this will depend on the 


penning of this particular act, notwithſtanding what has 


been ſaid of parliamentary funds, and the word appropriate, 
and ariſes on the roth clauſe (all the rents, &c. ſhall for ever be 
applied for the payment of the annual ſum of 41. per cent. Sc. 
or to ſo much thereof only as the money ſhall yearly amount to, 
to ſatisfy and pay towards the intereſt, to the ſaid orphans 
and creditors equally in proportion to their reſpective inter- 
eſts) the natural conſtruction of this clauſe is, that if the 
fund produced 40. per cent. annually, it was to be paid; if it 
did not, no more was to be paid than it did produce, and if 
this is not the conſtruction, to what purpoſe is the word 
only ? The Legiſlature might think this fund would generally 
produce the 4/. per cent. annually, and that ſuch a conſtruc- 
tion as they contend for, might occaſion long and intricate 


accounts, to divide a ſurplus at ſuch a diſtance f of time $103 J 


among ſo many perſons intereſted, and therefore penned this 
Clauſe to avoid that inconvenience. As to the clauſe which 
empowers the city to take out 2000. a year for the firſt ſe- 
ven years, if our conſtruQion is right, their inference is not 
good; for the city by this clauſe is only to make good ſuch a 
deficiency as ſhould be occaſioned by the taking out this mo- 
ney, and if what they contend for had been the deſign of 
the act, it would have been ſaid as expreſsly, that the city 
ſhould make good the deficiencies out of the ſurpluſſes, as it 


had 
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had ſaid in the other caſe, that they ſhould make good thoſe, 
that aroſe by their taking out the 2000. a year. 


Mr. Solicitor Gini 


This queſtion depends on that clauſe ee by Mr. 


Attorney General, which appoints how the money ſhall be 
applied, and ſuppoſes there might be a deficiency ; by this 
clauſe the money is to be applied for the payment of the 44, 
per cent, but the act, foreſeeing a deficiency from the uneer, 
tainty of the fund, has provided, in caſe af that deficiency, 
by the ſubſequent words Or to ſo much, &c. and they are not 
put in barely that the city might not poſtpons the payments 
till ſufficient was raiſed for the payment of 4/. per cent. for 
then ſuch words would have been made uſe of; and if the 
act has made no pravifion after, by this clauſe they are only 
to have 40. per ceut. if the fund will raiſe it; if not, what it 
will raiſe z and the direct contrary follows from that clauſe, 
whereby the city are iImpawered to make uſe of 20001. a year. 
From what the counſel for the Plaintiff would infer, it was 
reaſonable what they made uſe of in that manner ſhould be 
replaced to the fund, if in ſeveral clauſes the act ſuppoſes 
deficiencies, and provides for them in one caſe, and does not 
in another, does it follow that the act deſigned to provide 
for them in both caſes ? or rather that it deſigned to provide 
for them only in one? By this act the ſtock is transferable, 
but the act might ſuppoſe it would be transferred as other 
ſtocks are by a transfer of the capital and growing dividends, 
and not of the arrears alſo, as has been praftiſed in the 
transfer of orphan ſtock, and then in caſe the ſurpluſſes were 


to make good the deficiencies, what difficulties would' there - 


be to find the proprietors in thoſe ſeveral years ; ſome of the 
funds are temporary, as there might be a deficiancy for fome 
years, then a ſurplus, and then a deficiency, (as what makes 
a ſurplus now, will make a deficiency hereafter,) fince the 
act has not directed what ſhall be done with the ſurplus, it 
might defign it to make good the deficiencies of ſubſequent 
years, for in this ſenſe there would not be any difficulty to 
find out the creditors, but the difficulties in looking back 
would be inſuperable; ſo that they have made but one 
queſtion of what might be made two queſtions, and if the 


U 1104 ] + ſurpluſſes muſt make good any deficiencies, they muſt ber 


main to.aniwer thoſe of the growing annuities, 


. 


„ » — at. 6 


De Term. 8. Hill. 1728-9. 
Mr, Common Serjeant - Lingard, 


The right of the proprietors ariſes only from the act, and 
other clauſes plainly point out what we contend for; the 200091. 
a year might be taken out whether there was a deficiency or 
not, and was not to be repaid unleſs a deficiency happened. 
Suppoſe during thoſe ſeven years the fund was ſufficient, and 
the next year a deficiency happened, no part of the 14000/, 
was to be repaid. The ſeyen years were to commence from 
Michaelmas 1693, and the ſix-pence duty on coals was to 
commence from Micbaelmas 1700, and this power of bor- 
rowing expiring when a freſh duty aroſe, looks as if the act 
had the city in view, and would caſe them as to their parti- 
cular revenues; and they have a right to the benefit of the 
ſurplus ogcalioned by this new duty, becauſe when it ceaſes 
they are to be charged 6000/. a year further; and as the 
accounts are to be yearly audited, it looks as if the act pro- 
vided no further than for every year, and that every thing 
at the end of that time was to be ſettled. ; 


Mr. Fazakerley. 


If the ſurpluſſes are to anſwer the deficiencies, in what 
manner are they to be applied F are the arrears, or the yearly 
payments, to be firſt cleared off ? if the arrears grew great, 
and were firſt to be paid, they would be only paid, and no- 
thing would be left to ſatisfy the annual payments. Suppoſe 
there is a ſurplus, and no deficiency, muſt it lie dead for fear 
of tuture deficiencies? there is a clauſe to make good the 
deficiency only that ſhall ariſe by the city taking from the 
fund the 2000. a year, and therefore the act having a de- 
ficiency alſo in the clauſe in diſpute directly under conſidera- 
tion, and not making any proviſion for it, is a ſtrong induce- 
ment to think it deſigned to ſupply no other deficiency. 


| Maſter of the Rolls, 


This is a very plain caſe, and the defendants rely on one 
word to ſubvert the ſcope of the whole at ; the deſign of 
the act was to make the creditors ſome ſatisfaction but the 
act had a regard to the city too, as well as to the creditors, 
doo. a year is provided out of the city lands, the rent of 
the convex lights, and the ſubject in general is charged, by 
a duty on coals imported, to be paid by freemen, or _ 

1 E eee 


* P = * as "Ic is a " 2 . "* R 
JE * ne: * N * *** mma * ** $ PD Boo et CIOS OO WT OT NT * ** * . e 2 82 K p . 
* he & mn, WS 1 * * " * A EI Þ 9 5 n Fr Wer 2 Dr 2 i aca? acc. N 8 9 OY 8 * 8 N 
— 6 * 3 RM... If * 2 LA TYPE . n "1: Wy - , : CESS c hy * <2 4 3 A EY >; N 9 1 n 
- - l - - LE, 67M bY Nn . x * * 53 Nr © WE. + ee PPP 1 
o ; ' ; 75 L wht 5 4 «7 


| Dr Term, F. Hill. 128-9. 1 
this debt affected the whole real and ' perſonal eſtate of the 
city, and for the honour and catrying on the government of 
it, the act gives the city the relief therein mentioned. The 
act ſays, that For and towards raiſing a perpetual fund, &c. 
ſ[ 105 ] and + then comes the eighth clauſe; the end of which I 
think very material, though it has not been taken notice of, 
after laying a duty on coals, it goes on All ſums of money as 


part of the ſaid fund ſhall be paid into the receipt of the chamber 
and are hereby appropriated for the raiſing the 2 — and * 


plied towards the diſcharge of the ſaid debt ) and then comes 
the clauſe the defendants rely on, which is a very neceſſary 
_ © clauſe, and ſays, that though there is a deficiency, there 
ſhall be a payment pro rats ; the act had before ſaid that all 
ſhould be appropriated, and the word (only) tho* we could 
give no account of it, is not ſufficient to overturn the tenor 
of the act, but it might be inſerted fob this reaſon, here are 
particular branches of the city charged with a rent-charge, 
and the word might be added to indemnify the city, and to 
prevent their being accountable for, or their revenues bur- 
thened with more than annuities of four per cent. otherwiſel 
cannot account for it; as to the twenty-third clauſe that re- 
lates to the 2000/. a year, I take it to be very plain that a 
ſurplus in any of thoſe years was to make good a deficiency 
of the others, from the words during the — even years 
and this will determine the queſtion, for as the act plainly 
expreſſes itſelf as to this caſe, it is a plain indication of the 
intention of the Legiſlature that it ſnould be ſo in every other, 
it is the common caſe of a rent- charge on lands, if any bad 
years happen the grantee may diſtrain for all the arrears in ' 


better years. | | 
? Lord Chief Juſtice. 


I am of the ſame opinion with the Maſter of the Rolls, 
and the whole tenor of the act leaves no room for doubt. 
Here is a perpetual proviſion made for a debt, a perpetual 
fund appropriated, to be conſidered, as the Maſter of the 
Rolls ſays, as a rent-charge, where all the arrears are to be 
ſatisfied. The whole difficulty ariſes from the word «x, 
which is not to control the reſt of the act, but I think may 
be inſerted to a good intent. Here was an annual fund eſta- 
bliſhed, and an annual payment, and therefore this word 
might be added to-prevent any doubt whether the arrears, it 
any, or the annual payments, ſhould be firſt ſatisfied ; and 
reaſon and juſtice is very clear for the plaintiff, and there is 
no danger of confuſion, becauſe the accounts are annually 
ſtated, and the arrears are always aſſigned with the _— 


f the 


ent of 


— 
ich I 
ce of, 


ney as 
rmber, 


nd ap -· 


comes 
eſſary 
there 
at all 
could 
tenor 
e are 
urge, 
ind to 
/ bur- 
wiſel 
at re- 
hat a 
ciency 
years ) 
lainly 
pf the 
other, 
y bad 


— 
1 


De Term. S. Hill 1728-9, 
lord Chancellor. 


The plaintiff hath no reaſon to blame the defendants for 

laying this caſe before the Court, fince, as truſtees, they 

ought to have the direction of it. The ſurplus that has, 

and may ariſe from this fund, would be a great eaſe to the 

city, towards the payment of the Cool. a year they are 

charged + with, when the duties on coals expire; and the [ 4x06 ] 
plaintiff ought to thank the city for their frugal manage- 

ment of theſe revenues, whereby this overplus is occaſioned. 

The right ariſes from the act, the meaning of which, taken Mes, 
together is, that the city being greatly indebted and inſolvent, æ ay, a per- 
the old debt is extinguiſhed, and a new debt created, of in- petual fund 
tereſt of four per cent. annually for the old debt for ever; . —_— 
for the payment of which 8ooo/. per annum is charged on the . 5 
city lands, and the others are new duties. All which annual intereſt at 
payments, Sc. are appropriated to this, and no other uſe; four per * 
if any deficiency, it muſt be ſubmitted to, and is to n 


made up by a ſurplus, if any ſhould happen hereafter. And and other 


the word only was neceſſarily inſerted, otherwiſe the firſt due creditors of 


would be firſt paid, and fo the fund of this year would have 2 * 
been applied to the arrear of the year betore ; to prevent from * "WE 
which, the intereſt is directed to be paid annually; and this to 1712, the 
is a direct, plain, and eaſy conſtruQion of the act. Be it OD 
therefore decreed, that the annual ſurpluſſes ariſing out of ane — 
the fund for the payment of four per cent. intereſt are to be time there 
applied to make good the deficiencies that have been in any bas been 
precedent years, and the plaintiff and, &c. are to be paid 2 
in proportion. | this ſurplus 
ſhalt not 
go to the city, but ſhall be applied to make good the deficiencies of the former years, 


Caſe 67. 
In Court. 
| 2 | | Lord Chan- 
Mr, Lutwych for the plaintiff. |  cellor, 
Fe Eodem die. 
See ant. 


WE are to ſhew cauſe to your Lordſhip why theſe writs Caf 59. 
of error ſhould not be ſuperſeded. This is the firſt motion por, Cat. 
ever was made of this kind, and I do not know that it has 70. 
been ever determined that a writ of error ſhould be ſuper- 
ſeded, leſt the defendant in the Exchequer Chamber loſe the 
benefit of a releaſe of errors, or that if a releaſe ſhould: be 
pleaded there, that Court could not try it. They ſay further, 
that the plaintiff agreed not to bring writs of error, but there 

| , | was 


MUNES verſus GOMECERA. 


e 


De Term. S. Hill. ad- 9. 


was no cauſe in this Court, nor was this agreement made an 
order of this Court; then indeed, if the plaintiff had brought | 
theſe writs, an attachment would have iſſued againſt him for 
his contempt : but we ſwear we made no ſuch agreement, 
and this Court will not take notice of extrajudicial agreements, 
they might as well move to flop actions, on N agree- 
ments not to bring them; no, the party muſt defend himſelf 
as welt as he can, or bring his action on the promiſe ; beſides, 
the defendant proceeded ſo far on theſe writs, that he inſiſted 
on bail, and made them juſtify in open Court, which is 3 
ſubmiſſion to the writ of error. %%ͤ; ᷑ On 


Mr, Willi. 


— 


The counſel for the defendant have aſſigned two reaſons 

why theſe writs of error ſhould be ſuperſeded ; firſt, becauſe 

[ #107 ] + the plaintiff gave releaſes of error; but this is of no 
| weight : they allow it would not be of any, if the writs were 
returnable ifto any other Court than the Exchequer Cham- 

ber; but fince the ſtatute gives them a power to examine the 
judgment, if a releaſe is pleaded, it is a neceſſary conſequence 

that they can try it, or at leaſt, your Lordſhip, on this mo- 

tion, will not determine whether they can or no. Secondly, 
becauſe the plaintiff agreed not to bring writs of error, which 
indeed would have been a reaſonable cauſe, if the defendant 

had immediately applied to your Lordſhip, and the agreement 

had been uncontroverted; but he inſiſted on bail in B. R. 
which is an admittance of our having a right to bring theſe 
writs, and he is now ſafe and ſure of his money at all events, 
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Mr. Strange. 


_ 


Two for the defendant ſwear, there was an agreement 
not to bring writs of error; and three on our fide 
{wear there was no ſuch agreement: and a writ of error may 
be brought, notwithſtanding an agreement to the contrary, 
unleſs it is made a rule of Court, and a releaſe of errors is 
widely different from an agreement not to bring error, and is 
only to ſecure the party from any niceties; and they allow 
this would not be a ſufficient foundation to move to ſuperſede 
theſe writs, if they were returnable into B. R. but that it is 
becauſe they are returnable into the Exchequer Chamber, 
which cannot try a matter of fact; but that is not true: in- 
deed error in fact does not lie there by the ſtatute, becauſe the 


hn 


y may bring a writ of error in fact coram vobis in B. R. Errorinfat 


5 7 emple and Ullect's caſe, 1 Sid. 257, Caf. 1. a releaſe” of dec not lis 


2 | - SS. h Ex. 
errors was pleaded, and they went to trial on it; and there Thequer 
would otherwiſe be a failure of juſtice, but if we ſhould al- Chamber, 
low all they ſay, the defendant's proceedings on the bail pant 
have authenticated theſe writs. e OR goodie co- 
NY ram vobis in B. R. 


Lord Chancellor. 1155 


There was no neceſſity to erect a new judicature for error 
in fact, for the reaſon given by Mr. Strange; but if a matter . 
of fact in the Exchequer Chamber is le in bar to a writ x , glee. 
of error, and is put in. iflye, they can try it as a neceſſary in- is pleaded | 
cident; and I remember one of the Barons told me that a in bar to a 
fact being pleaded in bar to a writ of error, the Exchequer ney 4 2 
Chamber reſolved to have tried it, if the parties had not Exchequer 


come to an agreement. Let it be ſpoke to again on Friday Chamber, | 
next, | Rn 7 . 80 


+Sir BROOK BRIDGES verſus HALES & al', [ +108] 


Caſe 68. 
At the Ld, 


Mr. Solicitor General for the plaintiff, 0 
| 1 lor's houſe, 
MR. Brook Bridges, the grand-father of the plaintiff, on Lord Chan- 
the marriage of his ſon Brook, ſettled lands in truſt to the ae 
uſe of himſelf for life, remainder to his ſon Brot for life, 75 
with a power to truſtees to raiſe 3000. apiece for younger 
children; and by another ſettlement, a term of five hun- 
dred years is limited to truftees for the ſame purpoſes, with 
ſeveral remainders over, according to the uſual form of mar- 
riage ſettlements z with a remainder to the grand-father in fee. 
Brook Bridges the grand-father dies, and Braoł Bridges the 
ion, afterwards Sir Brac Bridges, having two children, Sir 
Brogk Bridges the plaintiff, now about twenty years of age, 
and the defendant Margaret, now about ſixteen years old, 
made his will, inter al, in theſe words: „ 


© I give and bequeath to my daughter Margaret a200oο˙l. 

* to be paid her by my executor, at eighteen years of age, 

* or marriage; and I defire that my ſon and daughter may g iel. part 

© be under the care and direction of Sir Thomas Hales, and 3. ſect. 12, 

Mr. Hales, And then the will goes on, and all my debts, u. 6, 

* demands, and funeral expences being firſt paid and ſatis- 

* kicd, I give and bequeath the remaiader of my perſanal 
Ws. « eſtate, | 
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Dp Term. 8. Hil. wh” 


8 ny VIZ. all my ſtock in the Bank, South Sea, Eaſt Ind 

and Million Bank ſtock, and South Sea annuities, to my 

_ © ſon. Brook Bridges, whom I nominate and appoint 22 er. 
< ecutor of this my laſt will and teſtament.” 


And the firſt queſtion i in this cauſe is, Whether Margare, 
the daughter, is entitled to the 20000/. only, or to the 
If a father 3000. alſo, provided for her by the ſettlement ? and by the 
deviſes to a fixed rules of this Court, if the father deviſes to his daughter 
daughter a a portion equal, or greater than a ſum ſhe. is intitled to by 
eee ſettlement out of his lands, this ſhall be taken as a ſatisfaction 
— than for the portion, and ſhe ſhall only have her election, and it 
what the is was ſo adjudged by Lord Harcourt, in the caſe of Copley and 
intitled to Copley; there the daughter under the ſettlement of the grand. 


n wis father was intitled to 5000/7. and under the ſettlement of her 


| ſettlement, father to 8000. and her father alſo by will deviſed to her 


that is a 8cool. without ſaying it was to go in ſatisfaction of the por. 


3 tion ſhe was intitled to by the ſettlement; but the Court de- 


daughter creed, that the daughter might make her election, but that 


may have ſhe was entitled to only one 8000. And our caſe does not 

conch clee- reſt fingly on the general rule of the Court, but the ſettle. 

ant. Caf. 7, ment alſo ſhews it to be the deſign of the parties, in which 
there is a proviſo, that the faid portion ſhall not be raiſed, if 

+109 ] the daughter is preferred on her marriage by + the father, i in 

| his life-time, with an equal fortune; or if he gave her aleſ, 
only as much was to be raiſed as would ſerve to make it up. 
And tho? the was not married in his life-time, yet he leaves 
her 200001. by will, payable at marriage, or eighteen, ſo that 
the parties to the ſettlement deſigned ſhe ſhould not have this 
proviſion, if the father made her otherwiſe as good, and he 
had this ſettlement in view, 


The next queſtion is as to the remainder, which the de- 

1 give the fendant Margaret ſays, is reſtrained by the viz. and that the 
remainder plaintiff can take no more than is there mentioned, and that 
rigs wa the is intitled to a moiety of the reſidue by the ſtatute of 
diz. all my diſtribution. But the viz. is only to enumerate the chief 
ſtock in the parts of h's perſonal eſtate, and not to exclude him from the 
_— ty reſt, or if the viz. ſhould occaſion any, to remove all doubt, 
the teſtator has made him ſole executor, whereby all the re- 


hom | 
rage mainder will belong to him as ſuch, or if it be taken as 3 


- ecutor, the ſpecific legacy, why then the e muſt go to pay the 


_ ' 2000087. and nothing will be Jeft to be diſtributed. 


belongs to 
the fon, for the viz. is only to enumerate the chief parts of the perſonal eſtate, but not 


to exclude him from any. A 5) 
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De Term. S. 3 


And we think Sir TBemar Hales and Mr. Haler, by the 188 
words of the will, are appointed guardians to the children, _, 
for otherwiſe they cannot be under their care and direction, _ _ 


but they are home an. Los to act Oey” the rg of: the der the care 


Court. and direc- 
| 378-0 bY | 4 tion of 4. 
Theſe * amount to the appointing, 4, guardian. 

Mr. Rider. 


The caſe of Thomas and Kemi i, 2 Fern. 3 48, is an 3 2 Vern. 255, 
rity in point, that the deviſe to the daughter ſhall be taken as N 
a latisfaction of h r charged on the lands. Wy 


As to the ſecond: point a vis. may e but cannot re- 
ſtrain the words which went before, as an habendum in à 
deed muſt not deſtroy the premiſſes, becauſe it is only to ex- 
plain or illuſtrate; indeed where the premiſſes are in general 
words, the habendum may reſtrain, becauſe all are included 
in the general words. In the caſe of Stulely and Butler, Hob. 
168. a grant was made of all his woods growing on the ma- 
nor of c. viz. of ſuch particular woods, the viz. was held 
void, becauſe it reſtrained the general words; beſides the 
Ws as the defendant would conſtrue them, would not be 
ſenſe, for then they would be as much as if he had ſaid, All 
the remainder of my South Sea, Bank ſtock, &c. whereas | 
he had not before deviſed any of thoſe ſtocks, Cc. And if 
they are to ſtand in the room of the general word remainder, 
then it is a ſpecific legacy, and the debts. and legacies are 
to be paid firſt out of the other perſonal eſtate, | 


+ Mr. Attorney General. for the defendant W pl [ +l 10 1 


The firſt queſtion is, Whether this deviſe ſhall be con- 
ſtrued as a ſatisfaction? though the general doctrine of the 
Court is againſt double portions, yet ours differs greatly from 
the common caſes, the portions here are to ariſe from differ- 
ent funds, and are given by different perſons, one is to iſſue 
out of lands, the other out of perſonal eſtate, the one is 
charged by the grand- father, the other is given by the fa- 
ther; it is unreaſonable to ſuppoſe the ſame perſon deſigned 
to give a double portion, but not that the father deſigned to 
add to the fortune of his daughter ſettled on her by her 
grand-father., And the proviſo is tied up to a daughter mar- 
ried in the e TY the real | 

The 
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I.ͤhe next queſtion relates to the remainder, which muſtſ be 
c8CWeonfined to the particulars. mentioned, and the general word 
are explained by the ſubſequent, and it is the proper office of 
a ui. to explain and reſtrain, general words, it muſt not in. 
deed be repugnant to and deſtroy them, he does not ſay all 
the remainder, and fo the daughter Margaret will be intitle 
td a moiety under the ſtatute, notwithitanding the ſon is 
made executor ; and the teſtator's intention was, that the 
debts and funerals ſhould be paid out of his legacy. 


The 2000017. is to be paid to the daughter at elghteen, 
or marriage, and though intereſt generally is not to com mente 
till the time of payment, yet where à portion is deviſed to 
a child not otherwiſe provided for, ſhe is intitled to intereſt 


from the time of her father's death. _ 
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Mr. Lutwych. 8 | 
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1 ſhall make but one obſervation on the firſt point, that 
the portion is not charged on the eſtate of the father, bat 6f 
the grand-father, for the father had only ai eſtate: for tie; 
and the remaindet in fee was limited to the grand-father, 
but in Copley's caſe the inheritance was charged, but Here 
one deviſes 200007. to his daughter, none of whofe eſtate 
was charged with her portion, or liable to pay the ſame, and 
therefore the devile cannot be ſuppoſed to be intended as 4 


Fl: 1.3544 244 


++ 2 i 


father deſigned otherwiſe. * And I have known intereft de- 
creed to be paid from the death of the teſtator for .a legacy | 
to a younger ſon, payable at a future day, though he was 

%%% 107. ve ti 


C4111] Ir. Solicitor General's Reply. Ws 


re The general rule is, that no intereſt is due on a legacy 
child un- payable at a future day; and even in cafe of an unprovided 
9 child the intereſt is not given, but only a roviſion or main. 
ar a future tenance, as was adjudged by the Houſe of Lords, the r3th 
day, it ſhall of May 1728, in the caſe of Glegg and Glegg. By marrlage 
ae articles, a term of two hundred years was agreed to be mm- 
from the Ed to truſtees in truſt, to raiſe 30004. for daughters portions, 
- death of the | | | * 

teſtator. 


Q N — W N * ? es 
4 e e ED N 
EM 7 n 


De Fer. 8. Hill. 1728-9. 


- 


with ſuch maintenance as ſhould 'be thineght fit; and after, see t. 


by a ſettlement made in purſuance of theſe articles, u term Cat 64. 


of two hundred years was limited to truſtees, by ſale or 
mortgage, or by the rents till fale, to raiſe portions for 
daughters; if but one, 30001. to be paid at twenty-one or 
marriage, if more than one, Orc. and in truſt out of the 
rents and profits in the mean time, to raiſe ſuch yearly ſums 
for maintenance as the truftees ſhould judge convenient, not 


| exceeding the intereſt of the portions at five per cent. there 


was only one daughter, and the truſtees thought proper to 

allow her 150/. a year, which was the whole intereſt, for 

her maintenance. And the Maſter of the Rolls decreed her 

to be paid fach maintenance, but the Hoaſe of Lords thought 

proper to reduce it to 100. a year, but here is no power n 
lodged in trüffets? bn e 2d en walls, OBE 


As to the firſt point, the caſe of Copley and (Copley was de- 
creed after great debate: chere the grand-father charged the 
eſtate, which he fettled on the marriage of his fon, wick the 
payment of 5000. for daughters partions; and the farker, 
on the marriage of à fecond Wife, charged other lands wich 
the payment of $0007. to daughters; he had but one daughter, 
to whom he after wards deviſed 80001. By the fecond fettle- 


ment he provided 8000. for daughters gensrally, without 


taking notice of the soo. and then he deviſed away his | 
eſtate to a ſtranger, chargeable with Boool, Tu that cafe the Chan. 


portions moved from different anceftors, and were payable at C. 30. 


different times; by the ſettlement, at twenty-bne, or mar- N-17. Fol. 
tige; by the wil, at eighteen, or marriage; there the Reb. in 
daughter was diffinherited, yet Löôfd Hartvurt decreed; that HEE 
the firſt 80007. ſhould be taken as a ſatis faction for the 5000). irs, 110, 
and the laſt '8000. for the firſt $050). but gave the daughter 172, 255, 
her ele&tion © ET HOW ent es ee Ire n ” = 


858, 2554. 4394484: 2 Ventr. 348. Pyne's Cale, Nelf. 8vo Rep. in Cane. 38. 
++ © Lord Chancellor. | 

SS ' $+./4:+*% 132 3 {+ ? 4 

The daughter, from the death of her father, till the le- 27 7n. 817. 

gacy is payable, is intitled to 'maititenatice. As to all the uy ring | 

remainder, the Court declares it belongs to the plaintiff Sir Pt is 

Brook Bridges, and that the will ſaficiently declares Sir 7. 

mas Hales and his fon guardians, and they being unwilting to 

meddle with the eſtate, a receiver muſt be appointed by the i Chan. Cat. 

Maſter. But I ſhall make no decree as to the firſt point, but 60, 249- 

leave it undetermined Þ till the daughter comes of age, be- [ f112_. 
| cauſe | 
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cauſe "VER are ſeveral ſettlements, and it does not appear 
whether ſhe is intitled to any, or what fortune, by them; or 
whether the portions were only to be 1 in caſe * 
was a younger ſon and nher. 5 


N. B. The Court afterwards allowed a e to 
Lady Coverleys daughters, till their portions became payable 
at twenty - one, or ane, which were charged on ons real 
eſtate. 1600 4 | IP IE oe ng 


; 


Caſe 6g. 4 ALLEN verſus ALLEN. 


At the 


Chancel- 
EEG 3 Mr. Solicitor General for the bet 


Lord Chan- 

ka, Mr. Allen made his will, and thereby 22 , inter of, 
to the defendant his wife, all his furniture, jewels, linen, 
chariot, and coach and horſes, and all his s And this 
bill is brought againſt her by the heir of the teſtator. B 
this will ſhe claims all the horſes on his eſtate at Barbadbes; 
whereas the teſtator only meant the horſes uſed with the 
coach and chariot; and under furniture, ſhe would compre- 
hend the marble ſlabs and chimney-pieces, which in London 
are conſidered as the furniture of the tenant, and are re- 
moveable by them, but things fixed to the freehold are not 
to be given to the deviſee in disfavour of the heir. She alſo 
claims the wine, coals, and ſtacks of hay, and brewing veſ⸗ 
ſels, and pictures, glaſſes, prints, and books in her own 
cloſet ;. and under jewels and plate, ſhe lays claim to his 
watch, piſtols, and gold-headed cane ; whereas theſe words 
are not to be extended: beyond their common meaning. 


* 


The en for the defendant argued, That the pictures | 
and prints being uſed as furniture, would paſs by that word, 
and that marble chimney-pieces and glaſſes were ornaments 
every day taken down by tenants, and alſo upon-execntions; 
and that if ſhe could not take- down the marble chimney- 

ieces in the houſe in the country, which belonged to the 
| yet that ſhe might take down the marble chimney- 
pieces and ſlabs in his houſe in town, which would otherwiſc 
belong to his executors, and which they, as tenants, might 
take down; that brewing- veſſels were as proper furniture for 
the brew-houſe, as kitchen furniture for a kitchen; that 
watches would paſs either as plate or Jewels, and that a gold- 
headed cane was plate. | . 
Lord 
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N Lord Chancellor. et — +35 [ 111347 
By the word furniture, the defendant is not intitled to, te. 
the marble ſlabs, or chimney-pieces, or any thing fixed to nant may 
the freehold, in the houſe in the country, on the teſtator's tate dowa 
own eſtate; and glaſſes in pannels are to be conſidered as Marble 
15 Dr 2 5 I chimney- 
part of the freehold, but not if they are ſcrewed in; and pieces, Ge. 
there is a great difference between the heir and deviſee, or yet a devi- 
the executor and deviſee, and a landlord and tenant. Books fee of the 
are not furniture ; and the watch and gold-headed cane will erer 


not paſs either as jewels or plate. prejudice 
i N LA . | | 2 | of the heir. 
Books will not paſs by a deviſe of furniture. A watch, or gold-headed cane, will not 


\ FS 8 


" 
/ 
„ 


* * 1 


paſs by the words jewels or plate, in a will. Poſt. Cal. 117. 2 Yern. 512, 638, 508. 
Swoinb, part 7. ſe. 10. n. 8. | N 
Friday, January the 3 1ſt. | 
| ; f K | | £2293 | 1 Caſe 70. 
MUNES and GOMECERA. In Court. | 
| Lord Chan- 
cellor. 


Mr. Attorney General for the defendant. 


THE caſe in 1 Sid. 257, Caſ. 1. is wrong reported, and ee 
have examined the record, and it is a writ of error brought Caf 8. 
in B. R. of a judgment in C. B. 17 Ca. 2. and it is ſo re- 


ported in 1 Keb. 904. 
Lord Chancellor. 


It is a jeſt to ſay, ſince the ſtatute gives the Exchequer 
Chamber a power to examine the judgment on.a writ of 
error, that they cannot try any plea in bar; they may direct 
a venire fac, for the jury to appear before them, and try it 
themſelves ; however, on this motion, I ſhall not determine 
whether they can or no. So let the order be diſcharged. 


Monday, | February the 3d. 


| COLMER verſus COLMER, & al. Caſe 51. 
| "A 4 3 417 1 44 11 i In Court. 
Mr. Attorney General for the plaintiff. * 
Y . Fe . : £3 7% 4 ? Ce Or. 


MRS. Colmer, the plaintiff, the widow of Mr. Minter, d pon. 
78 being intitled to a third part of his perſonal eftate, on a Cat. 74. 
ore treaty of marriage with the defendant Thomas Cvlmer, arti- 

| | ticles 
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cles of agreement were entered into, whereby it was cope. 
nanted and agreed, that 4ooc/. part of her ſaid ſhare, ſhould 
be lodged in the hands of her truſtees in truſt, to pay the 
intereſt thereof to the plaintiff for life, for her ſole and 
ſeparate uſe, and + if ſhe died before her intended huſband, 
then to pay the principal to ſuch uſes, and to ſuch perſons, 
as ſhe, by deed or will, ſhould direct and appoint z and for 
want of ſuch appointment, to the huſband, but if the huſ- 
band died firſt, to pay the principal to her. And as to the 


Sooo. reſidue of the ſaid third part, the huſband, during 


his life, was to have the ſole management thereof in trade; 
but if he died before the plaintiff, leaving no iſſue, or if the 
iſſue died in her life-time, his heirs, or executors, within 
twelve months after his death, were to pay the ſame to her; 


or if he died firſt, leaving iſſue, the 8000. was to be paid 


to truſtees in truſt, to pay the intereſt to the plaintiff for life, 


and after her death, in truft, to pay the principal to and 


among the children, as the ſhould appoint; and for want of 
ſuch appointment, to pay it among them equally ; but if ſhe 
died firſt, leaving iſſue, then to pay the principal, after the 
huſband's death, to and among ſuch children as he ſhould 
appoint, and for want of ſuch appointment, to the children 
equally; but if the plaintiff died firſt, leaving no iſſue, 
or if they died in the huſband's life-time, the 80000, 
was to be the huſband's. The marriage was had, and 
the plaintiff being sdiſſatisfied with theſe articles, which 


were prepared, and brought to her ready ingroſſed to 


be ſigned by the defendant the huſband, ſhe prevailed 
upon him, after the marriage, to execute other articles, 
by which the 4qooo/. which by the firſt articles was 
to goover to the huſband, in cafe the wife died firſt without 
any appointment, was limited to her children by her former 
huſband, and the 8000/. was alſo to go over to them, and 
not to the huſband, in caſe the wife died without iſſue, or 
the iſſue died in the huſband's life-time. And the huſband 
alſo covenanted to ſettle 4000. out of his own eſtate in truſt, 
in caſe the wife furvived him, to pay the intereſt to her for 
life, and after her deceaſe to pay the principal, as ſhe ſhould 
appoint, and for want of ſuch appointment, to their children; 
but if he ſurvived, in truſt to pay the principal to him, or 
to his appointment: and he alſo covenanted, to leave her all 
the diamonds and jewels which were in her uſe or wear dur- 
ing the coverture, and that if he ſurvived her, ſhe might 
diſpoſe by will, of all the plate ſhe had before marriage: 
and it was further covenanted, that nothing in thoſe _ 
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ſhould extend to bar her of dower, or of any part of his per- 
ſonal eſtate ſhe was intitled to by the cuſtom of the city of 
London, or by the ſtatute of diſtributions. For ſome time 
they agreed very well, but feveral quarrels arifing about her 
children by her firſt haſband, whoſe portions the defendant 
was defirous to get into his hands, he treated her with great 
incivility and eruelty, denied her children and acquaintance 
admittance to her, gave the management of his family to a 
footman, encouraged the ſervants to inſult her, and at length 
withdrew himſelf privately, and of the ſudden from his 
houſe and family, unknown to his wife, and ſhe hearing he 


was gone to Portſmouth, + followed him, where findinghe was [ #115 ] 


gone on board a veſſel, the hired a hoy to carry her to the 
ſhip, and when the huſband ſaw her coming, he perſuaded 
the captain to cut his cables, and ſet fail, ſo that ſhe could 
not come up to him, upon which ſhe returned to London, 
but in the mean time, the other defendants had entered her 
dwelling houſe, and denied her a4mittarice, and had contrived 
to have the ſervants ſhe left in the houfe arreſted in tham 
ations, upon which ſhe was forced to lie with a friend, they 
took poſſeſſion of every thing, even of her wearing apparel 
and jewels, and of the plate that was her former huſband's, 
under colour of a deed of truft, and letter of attorney ex- 
ecuted to them by the huſband, who in order to deprive her 
of a ſubſiſtence, made an aſſignment to them of all his debts, 
goods, and perſonal eſtate whatſoever : and alfo, of all his 
real eſtate, which is about 4000. a year in poſſeſſion, and 
700. a year in expectancy after his mother's death. Upon 
this the plaintiff brought her bill againft her huſband, and 
his faid truſtees, for a diſcovery, and a maintenance out of 
the eſtate of her huſband, and that he might be compelled 
to give ſecurity to fettle the 8000]. and 4000. according to 
the articles, and that the truſtees might reſtore the plate they 
had taken away. It is proper in this caſe, my lord, to ſue 
here for a maintenance, and not in the ſpiritual Court, be- 
cauſe there was no ſeparation of the wife from the huſband, 
and it is as reaſonable that the wife ſhould have a proviſion, 
where the huſband deſerts and forſakes her, as where through 
his cruelty, he forces her to forſake him and run away. And 
there are ſeveral precedents, where this Court has allowed the 
wife a maintenance, on" the circumſtances of her caſe, as 
Oxenden verſus Oxenden, 2 Yern. 493. and Williams and Cal- 
leu, 2 Vern. 752. and the preſent is as ſtrong, or ſtronger 
than thoſe caſes, the portion here is much greater, and it is 
T3393" K 2 J bY 104 unreaſonable 
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- De Term. S. Hill. 172849. 
unreaſonable he ſhould go away with ſuch a fortune, and not 


give the wife a maintenance, but the defendants ſay, ſhe has 


gol. ſeparate eſtate, but this is reduced to 24004, by a loſs 


from the fall of South Sea ſtock in the year 1720, Which 


does not bring in above a hundred and thirteen pounds a 
year, nor is this an adequate proviſion for ſo great à fortune, 
and was deſigned only in nature of pin- money, whilſt they 


lived and cohabited together, and not as a maintenance for 


her, if they lived aſunder. We hope your, Lordſhip. will 
likewiſe give ſome directions for ſecuring the 8000. and 
40007. which belong to her by the articles, on the contin- 


gencies therein mentioned. \ 


Mr. Solicitor General. 


The chief end of this bill is for an allowante, during the 
abſence of the huſband, who has no ground of complaint 
againſt the wife; and yet, though he received ſo large a por- 
tion with her, he leaves her without any cauſe, without any 


[ +1 16 ]+ notice, without any proviſion, and goes to Maryland, 


Where there is a ſeparation for . cruelty, or a legal divorce, 
the ſpiritual Court will compel the huſband to allow the wife 
alimoney ; but here is no occaſion for a ſeparation or divorce, 
and the huſband is not within the juriſdiction of the Court 
chriſtian, nor ameſnable by any proceſs thereof, ſo that the 
only relief the wife can have is in this Court; beſides he has 
aſſigned over all his real and perſonal eſtate to truſtees, ſo 
that they have the whole legal intereſt in them, and he is in- 


titled to the benefit of the truſt only, after the payment of 


his debts, and no proceedings in any other Court can affect 
his eſtate in their hands. A huſband is certainly obliged to 


maintain his wife, and we only apply to your Lordſhip. to 


compel the truſtees to do that which the huſband himſelf 


ought to do, to afford her a proper and convenient mainte- 


nance :. and our cafe is much ſtronger than either of the caſes 
that have been mentioned in Mr. Vernon's reports, in Oxen- 
den's caſe, the wife left the huſband for his cruelty and ill 
uſage, of which ſhe was not a proper and impartial judge, 
but here the huſband leaves the wife, ſhe follows him, and 
he makes the ſhip cut her cables to hinder her from ſeeing 
him, ſo that in our caſe the ſeparation is certainly the act of 
the huſband, and he deſerts her. In Oxenden's caſe. 6000). 
part of the wife's fortune was lodged in truſtees hands, 1 
here the 8000/. part of the plaintiff's fortune is in truſtees 


* 


hands too, and the huſband by this contrivance, without 


deſigning 


, . SETTER 


hip to 


imſelf 
Jainte- 


e caſes 


Oxen- 
and ill 
judge, 
1, and 
ſeeing 
act of 
6000!. 
ds, lo 
ruſtees 
rithout 
ſigning 


deſigning it, has undoubtedly given this Court a juriſdiction. 
But they ſay, they are not truſtees for us, ſo it was ſaid in 
Oxenden's caſe, as to the 6000/7. the 8000. is blended with 
the reſt of the eſtate, the truſtees are ſeized to his uſe of this 
part, with the reſt of the eſtate, during his life, but after his 
deceaſe in truſt for us, the Court in thoſe caſes thought ir 


reaſonable the wife ſhould have a maintenance out of what 


had been once her own. eſtate ; they ſay, the huſband has 
remitted us 50/. which is a ſtrong evidence he thought us in- 
titled to ſomething, and as the wife brought him a plentiful 
fortune, and he is in very good circumſtances, ſhe ought to 


have a handſome proviſion ;. is 113“. a year ſufficient? 


they ſay 4000. is a ſufficient maintenance; it appears 
from the articles, ſhe was not, during the cohabition, to 
maintain herſelf with bread out of this money ; all the family 
expences were to be borne by the huſband, and they had no 
thoughts at that time of their living aſunder, or allowing it, 
at that time, to have been a reaſonable maintenance, it is 
far otherwiſe, now part of it is loſt, and the intereſt reduced 
one per cent. As to the Sooo. and yooo!. we ſubmit to 
your Lordſhip's judgment what directions to give, and. tho 
neither of thoſe ſums are payable indeed during his life, yet 
ſince he has left us without any thoughts, as appears, of re- 
turning, and the whole eſtate is veſted in truſtees, we hope 
your Lordſhip + will think it reaſonable to have ſo much ſe- 


cured in their hands for thoſe uſes, and if they ſold the 4 


late that w intiff's arri | Po 
p at was the plaintiff's before marriage, they ought to Poſtea Caſe 


reſtore it, for by turning it into money, they make it im- 
poſſible for the huſband to perform his covenant ; the truſ- 
tees own they ſold al they found in the houſe, and therefore 

this may be a proper inquiry for the Maſter, 


Mr. Pauncefard. 


Though this covenant is not to be performed immediately, 
yet as the huſband has ſecreted himſelf, and conveyed away 
his eſtate, it is proper to pray of your lordſhip to have the 
ſums ſecured to her on the contingency of the articles. As 
to the maintenance, feme coverts and infants are the objects 
of the care of this Court; and your lordſhip has lately 
thought proper, in the caſe of Sir Breok Bridges and Hales, 
to allow an infant maintenance out of her fortune, though it 
was not payable till eighteen, or marriage. ; 


BADGER 


[ #117 ] 
nt. Caſ./ 
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fag BADGER and BADGER. 


At the 1 . 
_ THE huſband, * articles previous to his marriage, co- 
venants to purchaſe lands of 807. a year in truſt for the iſſue 
of that marriage, as tenants in tail in common, remainder in 
fee to his own right heirs; and on a bill filed for that pur. 
poſe, a decree was made, that the huſband ſhould perform 
the articles; he dies, and the ofher children with the eldeſt 
2Vern, 551, ſon, join in a petition to have the money paid to them, and 
428. not inveſted in a purchaſe, and an order was made accord- 
One living nel ; w_ the 77 7 hs 255 Foy 9 e purchaſe 
3 d be fettled 7 and the Maſter of the Rolls thought at firſt, 
frire cove- that by the covenant the huſband was bound only to purchaſe 
nants to lands of 80“. a year any where in England or i ales, but af- 
pints terwards he was of opinion, that ſince this Court had decreed 
$ol. a year, an execution of the truſt, they would likewiſe take care that 
the parties it was executed in a reaſonable manner, and as the parties 
inticled lived in Oxford/hire, it was moſt likely the purchaſe was de- 
_— ſigned to have been thereabouts, and therefore he ordered 
| decreed to the petitioners to be paid after the rate of twenty-four years 
have 24 purchaſe, which was the uſual price lands ſold at in that 
3 country, and that they ſhould be allowed 800. a year from 
was the the death of the father, though they inſiſted to be allowed 
price lands the intereſt at five per cent. for the money which was decreed 
ſold at in to be paid for the purchaſe. 
that coun- 8 
try, but not the intereſt of the purchaſe money, but only the 30l. a year, 


[ 4118 ] 1 + ANONYMUS. 

Caſe 73. | | | 

. witneſs is examined in this Court, you may read, 
Fodem die. without an order, any other depoſitions of the ſame perſon, 
Depoſitions in the ſpiritual Caurt, or elſewhere, in any other cauſe, ſo 
of a witneſs that you make uſe of them only to confront the evidence he 
in another then gi | EDS 
gives. 
cauſe, or 7 | : | a - 
Court, may be read againſt him, without crder in this court, to ſhew the inconſiſtence of his 
evidence. 8 | | : 
/ 


 Tueſan, 
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| Tueſday, — the Ach. N | 
|  COLMER verſus COLMER, Fi a T 


co- 

iſſue In Court. 
ler in Mr. Lutuych for the defendant Thomas Colmer, the huſband, W oh 
pur- : 
form THIS is a new caſe, and of great conſequence, and the 3 
eldeſt plaintiff prays more than the Court has ever yet granted, to roo yan 
, and have a ſeparate maintenance allowed her, becauſe of the ill 

cord- uſage and behaviour of the huſband, and of his voluntary 

chaſe and cauſeleſs deſertion of her; whereas the fact is, that he 

firſt, went to Maryland on his own affairs, being a merchant that 

chaſe traded to and from thence; and before his going, he made 

ut af. a ſettlement, in truſt, for the payment of his debts, which 

creed amounted to above 20,009/. he having lived beyond his cir- 

e that cumſtances, at the rate of 1500. a year, and allowed his 

arties wife 400/. a year, beſides the intereſt of the 40col. and yet 

is de- ſne run him greatly in debt; ſo that this is the caſe of a mer- 

dered chant going beyond ſeas to ſettle his affairs, who makes a 

years proviſion for the payment of his debts in the mean time, and 

| that there is no foundation for. this bill; beſides, he offered to 

from ſettle her in a houfe at Hornſey, and to provide her with 

lowed lodgings in town before he went off. The caſes in 2 Vern. 

creed are very different from this, and the want of thoſe circum- 


read, 


erſon, 


ſe, ſo 


ce he 


e of his 


veſaay, 


ſtances makes this a very new caſe : in the caſe of Lady Ox- 
enden, the huſband brought a bill to have the benefit of the 
wife's portion, and as, where the huſband files a bill to have 
the benefit of a truſt, which he could not have at law, the 
Court has always obliged him to make the wife a ſettlement, 
ſo they thought it much more reaſonable in the like caſe to 
compel him to allow her a maintenance; there the wife had 
no proviſion, was parted from the huſband for his cruelty, 
and he had a bill in Court to have the truſt decreed for him, 
but here the huſband has not exhibited a bill, and this matter 
is of the juriſdiction of the ſpiritual Court, the plaintiff ought 
to ſue her huſband there for a reſtitution of conjugal rights; 
and as to what they object, that they could not ſerve him with 
the proceſs of that Court, ſure they might, as well as they 


have ſerved him with + the proceſs of this Court; they had [ +119 9 


an order, that ſervice of the other defendants his truſtees and 
attornies, ſhould be good ſervice of him, and Maryland is 
within ſome dioceſe, and thoſe who are there may be cited; 
but ſuppoſe they could not, muſt this Court therefore make | 
decrees for them ? they might as well fay, we cannot arreſt 
a man 
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De Term. 8. Hill. 1726-9. 


a man on an actien at law, becauſe he is gone abroad, or ab. 
ſconds, therefore pray let us be relieved here; but the-ſpiri. 
tual Courts have a method of citing the party by putting up 
the proceſs on the doors of his pariſh church, and if he does 
not appear, they ſeize his effects here, and this Court will 
inforce the ſentence of the ſpiritual Courts by a ſequeſtration, 
Lady Oxenden's is the firſt caſe of this nature; and in the 
caſe of Williams and Callow, the huſband too had brought 2 
bill, which gave the Court a juriſdiftion ; but there is no 
precedent, where a' woman after having made a bargain for 
a particular part, for her ſeparate eſtate, ſued in this Court 
for a further maintenance; can ſhe be ſaid to be in a ſtarving 
condition? I argue thus; on a ſuppoſition that they had 
made out their cafe of cruel:y and ill uſage, but we have 
proved that ſhe has no reaſon to complain, but has been 
treated with great indulgence and good nature, and the gra- 
tifying her in her expences was one of the chief reaſons which 
obliged him to go abroad, which appears by the ſecond arti- 
cles, which the huſband entered into, purely out of his kind- 
neſs to the wife, whereby he ſettles on her 4000. out of his 
own eſtate, and further agrees, that they ſhould not bar her 
of dower, or of the ſhare of his perſonal eſtate ſhe was inti- 
tled to by the cuſtom of the city of London, or by the ſta- 
tute of diſtributions, as the firſt articles did; and is ſhe to 
be relieved againſt the creditors on theſe articles, which are 
partly voluntary, eſpecially when the creditors are not made 
parties? nay, ſuppoſing her left cauſeleſly, ſhall ſhe ſet aſide 
theſe deeds, made for the payment of his juſt debts, when 
the is already provided for? what they further pray as to 
ſecurity, is contrary to the intent of both articles; for in 
the firſt, he binds himſelf to the performance in the penalty 
of 24,000/. and in the ſecond by a covenant, and therefore 
ſhe muſt be content with theſe ſecurities, as was lately ad- 
judged by your lordſhip in the caſe of Whitworth and Hallet, 
and the covenant as to the diamonds and jewels, are the fame 


Ante Caſe 
63. in both caſes. 
| Mr. Mead. 


Equity will No rule is more eſtabliſhed than that this Court will not 


not better 3 . 3 
the ſecuri- better the ſecurities the parties themſelves have agreed to 
ties, the accept of, and bills for that purpoſe have been always diſ- 


xray . miſſed. She is intitled to the diamonds and jewels on a con- 
a by a covenant of the huſband, which is no ſpecifick 


h g tingency, | 
to tour of. lien, as your lordſhip adjudged in the caſe of J/hitworth 


and Hallet, even after the huſband's death, though there o 
| jewels 
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De Term. S. Hill. 1728. "ES 
jewels + and diamonds, were in the wife's poſſeſſion too, as alſo F120 J 
in the caſe of Cazalet, that creditors by covenant, or on a hu ho” - JF 
contingency, could not come in under a commiſſion. of Cafe 15. 7, 
bankruptcy as creditors, till the covenant was broken, or Cale 52. 
the contingency happened: fo the wife muſt rely on the fe= 
curity in the articles,” and this Court will be the leſs willing to 
interpoſe, as the ſecond articles are voluntary, ſo that the 
only queſtion in this caſe is, Whether the Court can decree 
a proviſion to the wife out of the huſband's eſtate aſſigned to 
truſtees for the payment of his debts. It was proper for the _ 
huſband to go to Maryland to ſettle his affairs, and it is likely 
he will return when he has done fo, and he cannot be ſaid 
to have voluntarily deſerted her, in order to diſtreſs her; 
and as to cruelty they have not made out a ſingle inſtance, but 
have only made proof of ſome angry and indecent expreſ- 
fions. The evidence in Lady Oxenden's caſe would have 
been ſufficient in the ſpiritual Court for a ſeparation, and 
the huſband brought a bill to have the portion raiſed, and the 
Lord Keeper ſaid, if a huſband brings a bill for the wife's 
portion, the Court always obliges him to make her a ſettle- 
ment, or ſome proviſion out of it, and ſhall not the Court 
then, when it ſees ſufficient evidence for a divorce a menſa 
& thoro, take care that the wife have a ſeparate maintenance? 
there the portion was in truſtees hands, which the huſband 
could not come at without the aſſiſtance of this Court, but 
here the wife's fortune has been already received, and there 
are no articles, no truſt to be executed. And a bill never tf 
was brought, even in behalf of an infant improvidently | 
married, for a ſettlement or proviſion, if the huſband had 
got the portion into his poſſeſſion or power; and in the caſe 


alty | of Williams and Callow, the original bill was brought by the 

fore buſband, but they ſay here is a truſt, but it is ſuch a truſt 

ad- as the huſband himſelf cannot vary, nor could he bring ſuch 

llet, - a bill. And how can the Court ſay what is a” reaſonable | 
ame maintenance, where a man is in trade, and gone abroad to | 


get in his effects, and ſhe cannot be ſaid in this caſe to be in 
a ſtarving condition; beſides the huſband had agreed to let 


his houſe before he went to Maryland, and the truſtees of- "i 
_ fered her the keys, to take out what was her own, and they f 
200 ſwear that they nave paid in ſatisfaction of the ' debts more ] 
Jif- than they have yet received, which theyys the deeds are not of 
_ fraudulent. | rd ek | \ 
— | ; | | 9 1 
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De Term. 8. Hill. 1928-9. 
Lord Chancellor. 


Not min- Ibis is a caſe proper not only for the ſpiritual Court, but 
taining his alſo for a court of common law, it is a breach of the peace in 
wiſe is the huſband not to maintain his wife, and if articles of the 
eg of peace were exhibited by the wife againſt the huſband, and he 

band's re- Entered into a recognizance, to not maintain her, would be 
cognizance A forfeiture. of his recognizance, by which he binds himſelf 

F 4221 J bene & honeſte tractare her. If. the plaintiff ſued in the 
to keep the ſpiritual Court, it muſt be for a reſtitution of conjugal du- 
Pets her. ties, and then for alimony. I will not enter into the quel- 
tion, who was in fault in this caſe ? the witneſſes ſay, the 
huſband allowed her 400). a year, beſides her ſeparate main- - 

tenance, and ſome marks indeed appear of hig being a kind 

huſband, but they afterwards fell out, and it is plain he vo- 

luntarily left her, and went away without her knowledge, 

and that when ſhe heard where he was gone, ſhe followed 

him, and that he made the maſter cut the cables, that ſhe 

might not come into the ſhip, and on her return, ſhe was 

denied entrance into her own houſe, and the ſervants ſhe left 

there were arreſted in ſham actions to get them out of the 

houſe ; fo that ſhe was turned out to the wide world: and it 

plainly appears by the deeds, that he deſigned to ſerve her 

ſo, and to prevent her from any maintenance out of his 

eſtate : what muſt the wife do in this caſe ? in Sir Oliver Bu- 

If the wife ler's caſe, 3 Keb. 187, Caf. 44. the wife ſued for alimony, 
ſues for ali- and the huſband pleaded, that the had a ſeparate maintenance 
mony, it is of 300. a year, and the plea was over- ruled; and on 2 
er us motion in B.R. for a prohibition, it was denied by the 
Fe Bas a fe. Court; firſt, becauſe a Court of law could take no_cogni- 
parate zance of it, becauſe it was a truſt; and ſecondly, becauſe 
maint.-- though the wife had a ſeparate allowance, ſhe was intitled to 
en maintenance according to the circumſtances of the huſband: 
fo that according to the opinion of the Court of Arches, 

and of the King's Bench, the eſtate of the huſband is to be 

the meaſure of alimony. Not to maintain a wife, would in 
other countrics be a ſufficient cauſe of divorce a vinculo ma- 
trimonii, the wife is to be maintained according to the port 
of her huſband, and as the huſband here has veſted the pro- 
perty of all his eſtate in truſtees, the plaintiff has no remedy 
but in this Court. Wherefore it appearing to the Court, that 
here was a voluntary deſertion of the huſband, and that the 
deeds were fraudulent, and executed with a deſign to bar het 


of all maintenance, and the defendants have not proven bo 
ebts, 


\ , . 


SY |, 4 


is proper to be allowed for the paſt and future maintenance of nnd v0- 
the plaintiff, (regard being had to the portion the brought, and ws. Þ 
and to the preſent circumſtances of the huſband, ) till he thall leſly deſerts 


return and cohabit; but as to the other parts, the bill moſt his wite, 


be diſmiffed. _ _ . 
baving ürſt 


made a fraudulent aſſignment of all his real and perſonal eſtate in truſt, to pay his debts, 
the Court decreed the wife x maintenance out of this eſtate, tho* by articles'of intermar- 
riage, ſhe had the intereſt of 4oool. for pin- money. 2 Vern. 671, 386. 1 Chan. Caf. 
250. 2 Chan, Caf, 102. Welſ. Fol. Rep. in Canc. 73, 153. 


+ PENVIL verſus LUSCOMB. 141221 
Mr. Rider for the defendants. * 


| Eodem di 
AN equitable intereſt, er af leaft ſuch & one as The eldeſk Be ane. 


brother had in this cafe, will not intitle the fiſter to the equity Ca. 46. 

of redemption ; the rule of Poſſeſſio Fratris is part of two ' 

other rules, one of which is, that he that claims as heir, muſt 

make himſelf heir to him that was laſt ſeized ; and the other 

is, that he muſt be heir of the whole blood. It is not an 

actual poſſefſion of the land that is ſafficient to make a Poſ- 

ſeſſio Fratris, but an actual feizin of the fee ſimple, for if the 

brother is tenant in tail male ſpecial, remainder in fee, and 

dies without iſſue inheritable, there ſhall be no Poſſe ſſio Fra- 

tris of the remainder, and ſuppoſing there may be Poffefſio 

Fratris of a truſt, it muſt be of a truſt in fee, but a mort- 

gagor is only tenant at will to the mortgagee. Suppoſe an 

eſtate is conveyed to one and his heirs, on condition that on 

payment of the money at the end of the year the feoffee 

ſhall reconvey; the mortgagor dies within the year, and his 

heir enters, he is only tenant at will, and if he dies before 

the performance of the condition, the ſiſter of the whole 

blood ſhall not have the benefit of the condition, but the 

brother of the half blood; now the ſame perſon is intitled to 

redeem the eſtate after forfeiture, who was intitled to perform 

the condition; for this is a performance of the condition in 

equity. The beſt rule, if any, to judge of the equity of re- 

demption of a mortgage in fee, is to eonſider it as a rever- 

ſion; and the word reverſion is accordingly in ſeveral acts of 

Parliament uſed for an equity of redemption, but there is no 

Poſſeſſio Fratris of a reverſion; if there be any Poſſeſſio Fra- 

tris of a mortgage in fee, it muſt be where the money is 

paid; then indeed the mortgagee is as much a truſtee for the 
mottgagor PE > 
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4 Term. 8. Hill. 1 


1 and his heirs, as if the eſtate had been conveyed 
to him on thoſe truſts; but by a perception of the n 
the mortgagor is only tenant at will. | 


The equity . Afterwards the Maſter of the Rolls decreed the cavity! of 
of redewp- redemption to the younger brother, becauſe the elder bro- 


tion of a 
| mangageia | ther 22 never brought a bill to redeem. 
ſee belongs 


to the brother of the half blood, the * brother having never in nis life-time brought 
bill to redeem. 


L +123 ] 1 Friday, Febriiary the . 

Caſe 76. 

OS. MILNER verſus MILLS, & > contra. 
cellor. 


IHE original bill was exhibited by the adnlinifivithe of 
Mr. Brown, againſt his heir at law, for an account of the 
perſonal eſtate of the inteſtate, which he had taken poſſeſſion 
of, and the heir filed a croſs bill againſt the adminiſtrator, 
to pay the purchaſe money for certain lands, which Mr, 
Brown had articled for the purchaſe of in his life-time, out 
of his perſonal eſtate, it being a ſettled rule in Chancery, that 
if a perſon contracts for the purchaſe of lands, they ſhall be 

Lands con- conſidered as real eſtate, and deſcend to his heir, or he may 

0 "9g * deviſe them by will, and his repreſentative ſhall pay the pur- 

heir or de- Chaſe money out of jp 6h, And the Lord Chancellor decreed 


viſee of the accordingly in this caſe. 


purchaſer, 
and the money muſt be paid by his repreſentative. Poſt Cafe 152. Nelſ. Fol. Rep. in 


Canc. 201, 343- 2 Vern. 213, 322, 1 Chan. Caf. 39. Swinb. part 7. ſect 10. n. 8. 
Nelſ. Zvo. Rep. in Canc. 70, 186. IG 


Cafe N. 

In Court. ANONYMUS. 

Lord Chan- | N | 

1 IF the plaintiff replies to the defendant's anſ wer, but ne- 


The defen- ver ſerves him with a ſubpœna to rejoin, he may rejoin gra- 
dant, tho" tis, in order to prove his anſwer, though the plaintiff cannot 


he is not 
Cones acted force him to rejoin without a ſubpoena. 


a ſubpcena, 
may rejoin gratis. Put by 2 Chan. Caſ. 275 the anſwer malt be taken ſor true. Curl. 


Canc. 153, 154, 161. 


Saturday, 


veyed 
rofits, 
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De Term: S. Hill. 1728.9. 
Saturday, ' February the 1 fth. 


Rolls, 


#05 


THE Reverend Mr. Hayes IFoodford deviſed his eſtate to 


truſtees and their heirs, (whom he alſo made executors) to 
be ſold for payment of his debts; the truſtees refuſe to act, 
and the creditors bring in a bill for a ſale, and there were 
three queſtions at the hearing. 55 ee 
| : e 20,8 Re SR 
The firſt was, Whether the money arifing by the ſale of ſhall be paid 
the eſtate ſhould not be diſpoſed of in a courſe of admini- PF ita 
{ration (the truſtees being alſo executors ?) but his Honour Jute of 
the Maiter of the Rolls decreed, the creditors ſhould be [ 4x24 ] 
paid ratably, as he had formerly done in the caſe of Degg adminiſtra- 
and Degg, which was confirmed on appeal by the Lord tion, where 
Chancellor Macclesfield, eſpecially in this caſe, becauſe the PO . 
truſtees had renounced, ſo that there could be no ſale with; truſtees to 


out the aſſiſtance of the Court. ſiell for pay» 
4 ; ment of 


debts, tho* they are made executors too, eſpecially if they refuſe to act. Ant. Caſ. 
61. Poſt. Caf. 181, Caf. 115, 3 H. 6. 3. Nelf. Fol. Rep. in Canc. 478, 196. 1Fers. 
101, 63, 2 Fern. 763, 61, 435, 106, 133, 405, 248. 1 Chan. Caf. 32, 248. 2 han. 
Cal. 54. þ e YEE i 


The ſecond was, whether the heir at law, who was bound In fuch caſc 
in ſeveral bonds with his father, by way of ſecurity, might 3 ö 
not retain ? but it was adjudged that he could not, but only tain, bue 


come in for a ratable ſhare with the other creditors. muſt come 
| 5 in for a rat- 
able ſhare with the other creditors. Poſt. Caf, 180. 2 Fern. 61. 2 Chan. Caf. 54. 


The third queſtion was, From what time the heir, who 4 
was in the receipt of the rents and profits of the eſtate ſhould And the 
account? Whether from the time of the filing the bill, or beir muſt 
only from the time of pronouncing the decree, as at law, count 100 

: , . | the receipt 
from the time of the judgment? but the Maſter of the Rolls of the rents 
ſaid, that at law they were ſure of judgment in two or three and profits 
terms, but here there might not be a decree in a conſiderable from the 
pe N time of fil- 
time, and therefore decreed, he ſhould account, from the ing che bill. 
tim? of filing the bill, according to the caſe of Montague and 

, A, | 2 Chan. 

Ford, lately adjudged by the Lord Chancellor. 7 Cal ang 


I ern. 282. 
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cage 5 PLEAS- AND DEMURRERS. + 
At the | | | 
Chace: WILDBORE & al, verſus PARKER & ar. 


Jor's houſe. 
Lord Chan- N | n : 2320000 | 
THE defendants, the relators in the information, not 


ceilor. 

Ant. Cal. conſenting to be examined in that cauſe, for the preſent 
53. S. C. plaintiffs, the demurrers, came on again to be argued ; and 
| the Attorney General, for the defendants, ſpoke to the ſame 
effect as at the firſt hearing. What the plaintiffs principally 

object is, that the defendants have brought an information 
for the payment of theſe notes, but how can the plaintiff | 

avail themſelves of that in this ſuit ? they may make a proper 

defence to it by their anſwer, and prove it by others, for 

they themſelves charge that theſe notes were given at a great 

Tf a bill is meeting, and we ſubmit to your lordſhip, if we ſhould dl. 
3 cover the conſideration, and it ſhould appear to be what they 
baer alledge, whether that would profit them; if they will give 
lands grant» ſuch notes, the leaſt puniſhment they can ſuffer. is to pay 
ed to Pony them : where lands have been conveyed, to qualify the 
oP 1 grantees to be elected Members of Parliament, and bills 
ed, as being have been brought for a reconveyance of the eſtate, as being 
without a granted without any conſideration, though the defendant has 
1125 admitted it by his + anſwer, yet the Court has ſaid, as the 
_ "oe: eſtate was veſted by law, they would give the plaintiffs no af- 
the defen- ſiſtance, but diſmiſs their bill; and if an action had been 
dant admits brought on theſe notes, the defendants could not have 
It dy bis an brought a bill for a diſcovery of the confideration and relief, 


ſwer, the ; ; 
mY no more than in the caſe of an uſurious contract. 


Court will 
not relieve. 


Mr. Solicitor General for the plaintiff 


This bill is in nature of a defence to the original hill or 
information, and it is proper for your lördſhip at the hearing 
of that information to be acquainted with all the £circum- 
ſtances relating to theſe notes: and our caſe is very different 
from what has been ſaid of notes given, or conveyances made 

on corrupt agreements, they would have this Court decree 
the payment of notes, which cannot be ſued at law, {becauſe 
they are not made payable to any certain perſon) and ſhall not 
your lordſhip then confider on what conſideration they were 
given? ſince they have brought an information, it is proper 


to conſider whether their demand is juſt, and the now de- 
| fendants 


preſent 
d ; and 
he ſame 
ncipally 
rmation 


laintiffs 


proper 
ers, for 
a great 
ald dil: 
rat they 
Ht give 
to pay 
lify the 
1d bills 
as being 
lant has 
as the 
$ no af- 
id been 
It have 
d relief, 


bill or 
hearing 
Circum- 
ferent 
es made 
decree 
becauſe 
hall not 
ey were 
proper 
ow de- 
endants 


{-ndants are to be looked upon as plaintiffs in the informa- 
tion, though it is Med in the name of the Attorney Gene- 
ral; ſuppoſe then they had brought a bill for payment of | 
theſe notes, and we a croſs bill for a diſcovery of the confide=- - 
ration, could they have demurred ? could they have faid, 
| No, we will not tell; the Court ſhall decree blindfold for us; 
it never was allowed a party to protect himſelf in this man- 
ner. The Court indeed will ſtand neuter, where a bill 
prays to be relieved againſt a corrupt agreement; but where 
the end of the 'bill is for a ſpecifick execution of it, it will cer- 
tainly firſt examine into it, and they cannot mention the - 
caſe of a bill for an execution of a contract, and of a croſs 
bill for a diſcovery, that a demurrer to the difcovery hass 
been allowed; for that is to fay, the Court muſt decree 8 
what, if they were acquainted with the whole truth, they ber of Par- 
would not; no, your lordſhip muſt be let into the whole af. liament 
fair. If a Member of Parliament brings his action againſt _ = 
another, and the defendant files his bill for relief, the other the deten. 
ſhall not be allowed his privilege. But they ſay ſeveral were dant files 
preſent ; what then; if we fhould examine them; they auger 
would demur too, as the relators do now, ſhall we ſwear he eaves 
againſt ourſelves, ſhall we ſubject ourſelves to penalties. lege. 1 Vers. 
Lord Chancellor. | 
THE demurrers muſt be allowed, as to the firſt point, 
but over-ruled as to the reft, and the ſheriff is not obliged | 
to diſcover. Bribery and corruption are certainly puniſhable 2 
by the common and ſtatute law, and the Houſe of Commons 
have undoubtedly a power of judging of elections, and the 
incidents thereof, but that is not the preſent queſtion. 
Notes are given for which there is no remedy at law, and +126 ] 
the defendants file an information in the name of the Attor- If an infor- 


ney General for the payment of them, muſt this Court ſup- — the 
poſe the conſideration expreſſed to be good, without looking payment of 
into it? Suppoſe a fraudulent note is obtained, which yet ap- notes given 
pears fair on the face of it, though fraud is puniſhable by t Punt 
law, yet if the party comes here to have it executed, or puts * | 
it in ſuit at law on a bill for a diſcovery, he muſt anſwer, dants'file a 
though it may ſubject him to a penalty: ſo if the defendants cron bil 
will not diſcover, they ſhall have no benefit by the informa- later, for 
tion, if that was out of the caſe, I ſhould be 'of another a diſcovery 
opinion. And tho? others were preſent, if they were par- f the con- 
tes, they too may refuſe to ſwear, becauſe a diſcovery would _ 
lubject them to puniſhment, | | they cannot 
| 0 „55 de mur, tho 
the diſcovery may ſubject them to a penalty. 
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De Tem. F. Hall. sb. 
; |  Mondey, February the 24th. . 8 my 7 . 
, ATTORNEY GENERAL verſus WYNNE. & we, 
At tbe „ ene HUMPHRYS. ;; 
| Raney) | WV. NE et ux, 1 HUMPHRYS. 
Lord Chan- 
cellor. Mr: Solicitor: Getteral for the defendant Humpbrys. 


THE information is brought at the relation of Mr. Jaſtice 

* and others, the truſtees of a charity, given by the wil 

of Mrs. Strangeꝛuaies, againſt Watkins William Mynne, and 

Mary his wife, ſiſter and executrix of the will of the teſta- 

trix, and againſt Humphrys her late ſteward. And as to fo 

much of the information, as ſeeks to bring the defendant 
 Humphrys to account for, or pay over any af the perſonal 

— » ſkate of the ſaid Mrs. Stragewares in his hands,” he 'demurg, 

my becauſe by the ſtanding rules of the Court he is liable only 
| to account to the executrix. The executrix likewiſe has 
brought her bill againſt Humphrys for an account, to which 

he pleads a codicil of the ſaid Mrs. Strange tvaies, whereby 

the expreſly orders, that he ſhould not be accountable to her 
executrix for any of her affairs, and diſcharges him from all 

accounts of her concerns. And we conceive our demurrer 

ought to be allowed, otherwiſe every legatee might bring 2 

bill againſt the debtor of his teſtator, whereas a payment to 

him would not be good, nor could he give the debtor a dif- 

charge. And this information is brought againſt the execu- 

trix too, charging colluſion, with a deſign to elude the codi- 

cil, whereby it is expreſly ordered that he ſhould not be ac- 
countable to the executrix. And our plea alſo is good, for 

this codicil has been proved by the executrix, though now 

[i +127 ] + ſhe charges it to be obtained unduly, and by unfair ſug- 
8 131» geſtions, when the teſtatrix was in extremis; but it appears 
Ab. 299, x from the cafe, of Xerrick verſus Branſby, decreed in the 
Lev. 23 2 Houſe of Lords, Monday March 11, 1727, that this codicil 
2 _ having been proved, muſt be taken for good, and cannot be 
203. The litigated but in the ſpiritual Court. I will not enter into that 
validity of queſtion, whether if a juſt credi:or had hrought this bill, or 
a codicilof information, a releaſe, or what would have been a har to an 


th ſonal 
1 executor, would have been a bar to him, _ furely 1 it w_ in 
has been this caſe of a legatee. $8 #4 | 
proved, can 

be only litigated in hs ſpiritual Court. 6 Co. 23, Suppl. to * 270, 281, 2 Vers, 


8, 76. 1 Chan. Cal. 30. Cre. Ca, 396 1 Bulſt. 199, pl. 59. 


Mr. 


8 * DT 7 3 F 3 
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De Term. S. Hill, 1728-9. | | | 
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Mr. Attorney General: for the plaintiffs. 


I ſhall firſt conſider the demurrer. I allow a legatee or 
creditor cannot bring a bill for an account againſt a debtor, 
or accomptant of the teſtator, becauſe, as has been ſaid, 
then every legatee or creditor might bring ſuch a bill, but we 
have made the repreſentative likewiſe a party to our infor- 
mation, and charged her to be in colluſion with the other 
defendant, ſo that an account taken in this cauſe would be 
final and concluſive againſt Mr. Humphrys ; the teſtatrix has 
ordered the reſidue of her money, and her rents in arrear, 
to be laid out in a purchaſe of lands, for the charitable uſes _ 
in her will; Mr, Humphrys ſays the executrix has proved the 
codicil, we charge that it was obtained in extremis, and that 
the executrix's proving of it is an evidence of colluſion, for 
by this codicil the will would be intirely fruſtrated, for not 
only the arrears are thereby diſcharged, but alſo ſeveral ſums 
of money which were in his hands; taking this then for a 

| colluſion in an executrix, to prove a codicil which amounts 
to a general releaſe, the next queſtion is, Whether a creditor 
or a legatee might not bring ſuch a bill? certainly. a creditor 
might, and why not a legatee, who has as certain a right; 
and tho” an executor mult aſſent to a legacy, yet this Court 
will enforce him to conſent, the relators are reſiduary lega- 
tees, in truſt for charitable uſes, and therefore are certainly 
intitled to an am ẽt bog {aro $145) . 


As to the plea, it is certainly improper for us to bring a 
bill for an account contrary to a codicil we have proved, but 
then the queſtion is, how far this plea ſhall operate as a re- 
leaſe ? it is pleaded to ſo much of the bill as ſeeks to impeach, 
or ſet aſide the codicil, or to bring him to an account, he 
was employed many- years as her ſteward, and ſhe intended 
by this codicil, only to releaſe him from any account as ſuch, 
he inſiſts it will intitle him to notes of hand for money paid 
for her uſe, ſo that the plea would in effect cover her whole 
perſonal eſtate, and the executrix may call him to an account, 
notwithſtanding the codicil, becauſe it does not appear till 
0 an the account is taken, whether there will be enough to an- 4 
zu n ſwer + debts, therefore he ought to anſwer, and ſubmit to [ 1231 
the judgment of the Court on the whole, how far the codi- 
ci! ſhall extend. „„ + HEY bi 


. N 


bor noting wits #2 Lord N 


- 


a 
r 


" oe n y N. 
249 IS 1 5 * 3 l 
e ro SIT TH FO TTY 
4 * ; N G "0-14 hr. N N 
7 DEE of = . 
x . 
* 


1 COL 2 
XS N n * 85 


4 t | 17 9 

9 „ oF wage * . 
8 y . «2 4, $08 YN ? £ 
S. Hill. 1728-9. 

ö 5 . . : 0 

. ” P * 2 * * & * 1 F 5 
5 f | 2 , Hor, CdS» $- 4A * 


„ a bill againſt another, (for Humphyy 

by this codicil is a legatee) and the executrix, charging a”! 

colluſion, which ought not to be faid in this caſe, becauſe 
A creditor the executrix alſo has brought a bill, and the defendants plex 
or legatee to it, coming on to be argued at the ſame time, I can now 
ee take notice of it, beſides the demurrer doth not go to the 
ee or whole bill, but by his anſwer he.expreſly denies all colluſipn, 
debtor, if and if this codicil is not fairly proved, they may conteft it 
he makes in the proper ecclefiaſtical, court, but muſt ſuppoſe it good; 
the execut- therefore the demurrer muſt be allowed. But as to the plea, 


$ 
\ 
: 


i 


YL "Ea 5 <5 Mr 2 2 : ; bs 8 J 
4 ed there, may be a queſtion how far the codicit ſhall extend, and 
colloſion. therefore let the plea ſtand for an anſwer, with liberty to ex. 
1 Chan, Cal: cept, as to any matter ſubſequent, to the making the codieil; 


” N 2 , : 4 . "4 þ 8 FT... F 8 
Fel. Re and the benefit be fayed to the hearin g. 


Canc. 303 · 4 5 6 


Caſe gt. 5 SCATTERGOOD verſus HARRISON. +22 

Chat. | | The Attorney General for the plaintiſſf. 
lor's houſe. > +p+ | | | | 42-03% -4 e 

Lord Chan- MR. Scattergood, who lived at Madera, at divers times 

conſigned ſeveral goods and effects to his brother. ina M 

Trenchſield in London, afterwards on his coming over unto 

England; he ſickened and died at Furtſmauth, having firſt 

made his will, and Mr. Trenchfeld and Mr. Fenwick-executs 

ors; Trenchſeld only proved the will, and poſſeſſedꝭ theret- 

fects, he died, and left Mr, Raworth« his executor, who 

made his will; and appointed the defendant Harri bis 

executor, againſt whom, as the repreſentative af. Mr 

wer e. the plaintiff brought this bill for an account of 

the aſſets of Mr. Scutter good, and an account: being deureei, 

the Maſter has reported fpecially, that the defendant claim 

an allowance of commiſſion money, but we inſiſt tlrat he is not 

intitled to any allowance, Mr. Trenehſieid was nearly related 

to the teſtator, there was no particular contract with him 

factor, and in his accounts he has charged nothing for ſnctor- 

age, but may be ſuppoſed to have done it. out of kindneſs ta 

the teſtator, and for ſake of thoſe large ſums: of money: be 

had in his hands, for which he paid no intereſt, at leaſt he i 

not intitled to any allowance fince the teſtator's death, being 

executor, and having 100/. legacy given him, and he _ 

"7 N = 


1 times 


w: Mr. 


&r into 


Y pains, yet he is not obliged to 


D Tom. FE 1 


have refuſed to act, and. youn lordſhip adjudged ſo the Gxtk . 
day of laſt December, in the caſe of Sutton verſus Nightingale, [ Fray E 
for then he did not tranſact as factor, but. as. executor, 

is intitled to nothing for his care and trouble, but muſt be... 


allowed-alb his neceflayy; expences,. for tua nnn 


ingate had een given! him. | 
| . 


Mr. Trench. peimd "#H is, certainly: entitled: to. faQur- One _ 
age, but if yeu can-ſhew any thing whereby it neceſſarily 1 3 


appears he was not te have any, that will: doſtroy the. other freie inti- 
preſumption; you ſay he has not charged. it in His accounts, zled ta 


but as they were not cloſed, he might have charged: it at the comm. ion, 


foot of them, unleſs you had ſhewn that in his accounts with en — 


others, he charged factorage immediately, and Not. at the the contrary- 


«4 


end of the : account. v7 | "— DORA; 1 


1 e for FM | Aictikaul; 


They ſay we ought not to Ravt any commiſſion, bats | 
Mr. Trenchfielq was a near relation to Mr. Scattergoos,. was 
made executor, antt has a pr Oar} Flt, but tlie le 
not ſaid to be given Him for H trouble as executor, W ich 
very obſervable, for that odd Have excluded! Min 900g ef 


reſidue of the perſonal eſtate, but he” would be intitled to Eh 


this legacy, tHough he Had refuſed to aft as exec; and 
tho' an executpr is not to he allbwed for His ordinaty care and 
into the trade; and to ac, 
and negotiate for the teſtator itr this extrabrdinary manner 
but they ſay we are to be allowed our expences, we conceive 
it proper to ſettle them by this general allowance of commiſ- 
ſlon. money, becauſe it is hard for us to produce a voucher” 
for every particular ſum we enpended, and we allowed inte- 


* 
1 


reſt for * ſeveral 9 of 2 tit —— tag oa 


What be dd #4 Wenn to he allowed for, flies he 
was executor as well as Before, for by taking upon Him 
that office, he is not obligect to act as factor; and if he had 
employed another, he would have been allowed factorage in 
his accounts: ſuppoſe an attorney is: made executor, if he has 
oecaſion to carry on law-ſuits on the account of his teſtator, 


muſt he wm * his fees. 
L 2 Lord 


De Term.: S. Hill. 1728-9. | 
n ST OL Lord Chancellor. 8 e tee Wn 


I cannot now go whe of: the report, which a. 10 h 
only as executor, and his receipts and payments in the report 


are ſet out as executor. Suppoſe the Lo to be, (as nothing 

2 130 ] + appears to me to the contrary) that Mr. — fr brought 
n execut- theſe effects home with him, and the executor diſpoſed of 
w_ ne them, ſure he ſhalt be allowed only his charges and expences, 
ance for hie but if any thing appeared to be conſigned to Mr. Trenchfiuld 
care and by the teſtator in his hfe-time, though it came to his hands 


| 3 after his death, (fince he acted before as factor) be ſhould 
configned to be allowed commiſſion for it. Therefore I decree factorage 
a factor in and commiſſion to the defendant, for all the money and 
the life-time goods which came to Mr. Trenchfield's hands in the life-time 


pry ar of the teſtator, but he'is to have 1 no commiſſion for what he 


they come did as executor. 


to his hands : n 
after his death, and he is made his executor, he ſhall be 3 n money. 


I Vern. 316, Ne. Fol. Rep. in Cone. 365. . VVV F 


"Cake i..  DVNSCOMB verſus. DUNSCOMB. 
At the 

Fodem 6 7 MR. lfm by his will * codicil, devifed certain 
in die lands to his wife for life, remainder to, "the plaintiff his 
daughter and her heirs, but directed, that if his ſon paid 
to his daughter 5000. after his wife's death, to bs laid out in 
lands, then the lands he had deviſed to her after her mother's 
death, ſhould go to him and his heirs. And the bill is, 
brought: to compel the defendant the fon. to 0 this "oe 
within a reafonable time, or be forectoled, . wm 


* 


* 
* 


And the counſel for the dei gt infiſted, that. on every 
cw ett bil of forecloſure, the Court decrees an account to be taken 
lands to his Of what is due of one ſide for principal, intereſt, and coſts, 
daughter, and of the rents and profits of the other, which: are. firſt to 
8 ter be applied to pay off the intereſt, and then to ſink the prin- 
her mo. Cipal, and the defendant to be forecloſed, if he does not pay 
ther'sdeath, what is reported due within ſuch a time after the Maſter's re- 
dut dire. port: and that the ſame decree ought to be made here, for 
Wo _—_ a till the account was taken, they could not tell whether | . 
her Fool. worth their while to redeem or not. e 23 


after her 
mother's death, to be inveſted in lands, that the lands deviſed to der inoatago to him; 


| this ſhall be conſidered on n the ſame Woe with _ other Fang,” 1 | 


2 V 24.8 


22 
4 


N | : | f ; £ | | k | e 8 . & N * OY 
., Nenn. 8. Hill. 1738.9. 
- 


On the other fide it was argued for the plaintiff, that the 
ment of the 500. was'a condition precedent, and that 

the defendant had no title to an account of the rents and 

profits from the mother's death, nor was he to pay intereſt 

for the 5oo/, and that money by the will was to be inveſted - 

in a pur chaſe of lands, whereby it appears the teſtator did 

not deſign the rents and profits ſhould go to ſinłk the principal. 


. - Maſter of the Molle. 


The defendant muſt pay intereſt for the gool. net ts fa. - 
titled to an account of the rents and profits ; it is the cale of ,,, 22 
every mortgagee, and here may he a forecloſure, for the de- 33, 190. 


fendant has not his life-time to pay the money in, but only a 2. 366. 


reaſonable time after the mother's death. 1 | -— 22 
| | | | 159. 
+ Monday, March the zd. [#131] 
| : 1 3 ä | Caſe 83, 
Charles Selby Amherſt, Eſq; Adminiſtrator of Dame Marga- At the 
ret Strode, his late wife, who was the widow of Sir George 11 
Strode, deceaſed, plaintiff. „ SS 


William Robinſon Litton, Eſq. deviſee of the will of Litton cellor. 
Litton, Eſq, deceaſed, who was the only ſon and heir of 
the ſaid Sir George Strade deceaſed; George Darnelly, a 
remainder man, under the will of the ſaid Sir George 
Strode, deceaſed; Francis Maſcal, and James Bedingfield, 

mortgagees of the eſtate in queſtion, defendants. RR, 


Mr. Solicitor General for.the plaintiff 


SIR George $rode being ſeized. in fee of the manor of 
ichingham, and divers lands and hereditaments in the county 
of Suſſex, of the yearly value of 500/. and upwards, part 
whereof was ſubject to two ſeyeral mortgages made by him to 
Francis Brogh, each for a term of one thouſand years, for ſecur- 
ing the principal ſum of 1100. and intereſt, and other part 
whereof was ſubject to another mortgage made by him to Mary 
Selyard, for another term of one thoafind years, for ſecuring 
the principal ſum of goo. and intereſt; and the ſaid Sir George 
being alſo ſeized of other eſtates in the counties of Moregſler 
and Gloucefter, and-Hereford, ſubje& to other mortgages, did 
by his laſt will and teſtament, dated che 21ſt day of May 
1707, © deviſe all his manors, meſſuages, lands, enn 
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and hereditaments, to his only fon Linon Litton, und the 


ND f 


dingſield for life, remainder to his firſt and other ſons in 
© tail male, upon condition that the ſaid Sirode Bedingfield 


© heirs male of his body, remainder to his godſon Sud e 


and his iſſue male ſhould change his name of Hrdingſali 


5 to Strodle, and take the arms of the Straden: and in cafe 
6 the faill 8rrode Betting field ſhould refuſe or negledt to change 
© his ſurname from eding field to Strode, then the teſtator's 


[ 4132 ]*< will was, + that the faid deviſe ſhould be void, and in ſuch 


© caſe, he gave the ſame to his godſon George Darnelly for 
© life, remainder to his firſt and other fons in tail male, he 
© and they changing their ſurnames in the ſame manner as 
© Strode Bedingfield was to do; and in caſe tre and his iſſue 
© fhorild refuſe, then the deviſe to him and them was to be 


void; and in ſuch cafe, the teſtator de viſed che ſame to his 


© own right heirs,* . | 


"The teſtator, Sir George Strode, ſoon after died, and his 
ſon Litton Litton became ſeized of the mortgaged premiſſes 
in Suſſex, as tenant in tall, ſubject to the ſaid mortgages, and 
ſeized of the reverſion in fee as the only fon and heir of Bir 
George Strode his father, ſubject to the ſeveral intermethate 
remainders before mentioned. Litton Litton was alſo deizel 
of a great eſtate in fee ſimple in poſſeſſion, in the counties of 
Hertford, Bedford, and London, deviſed to him by the will of 


Sir William Litton, of the value of about 3000/. per annum, 


and by his will dated the 16th of April 4710, gave to his 
mother Dame Margaret Strode a legacy of 20000. and al. 
ter giving ſeveral pecuniary legacies to other perſons, the 


What par. will goes on?“ And my further will and meaning is, and! 
ſed by theſe © do hereby direct, order, and appoint, that my executrix 
words in 4+ hereafter named, ſhall within ſix months after my deceaſe, 


the wi. l. 


pay off and diſcharge all mortgages, and incumbrances 
laid, and charged upen my eſtate in Sfx, and heretofore 
charged by my honoured father Sir George Strotle knight, 
© deceaſed, to wit, one mortgage of 100. lent by Mr, 
© Francis Brock, and one other mortgage of [508/. lent b 
« Mrs. Selyard to my ſaid father; and my will and meaning 


is, and 1 do hereby direct and appoint, hat the ſuid ſeveral 


0 a teaſes ſhall be kept on foot, and upon payment 
of the ſaid ſeveral ſums of money dur upon the ſaid mort- 
* gages, ſhall be aſſigned by the ſaid-morigagees, to my dear 


and ever honoured mother Dame Margaret Stroffe, for her 
ſole uſe and benefit, during the remainder of the ſeveral 
terms in the ſaid ſeveral mortgages contained. And he 


c further 


De Mea '8. Hi IL Lande, bon 
further gave to his mother a yearly rent · charge of lool. VE 


for her life, to be iſſuing out of all his manors and lands 


in the counties of Herford aud Badferd. And g 
« wife Bridget a yearly rent-charge of $ool. tobe i 


ve to his 
uing out 


« of all his mators and lands in N counties of: Bake and 


6. Bedford, for her life, 


c And as for, and concerning all and every be manors, 


meſſuages, lands, tenements, and hereditaments, 


© he the ſaid Litton Litton was then ſeized of, in law or 
equity, or Which he had a power to give, or charge, he did 
give and diſpoſe of the ſame in the manner following, viz. 
« If his wife ſhould be with child at the time of his deceaſe, 

© then he gave all his ſaid manors, &'c. to his couſin Wil. 
am Robinſon Litton (who was his mother's brother's ſon) 


# until ſuch time + .as ſuch child ſhould be born, and after [ #133 ] 


© the birth of ſuch child, if ſuch child proved a ſon, then 
© he deviſed all his ſaid manors, &c. to his ſaid after-born 
« ſon, and to the heirs male of his body, the remainder to 
dis ſaid couſin William Robinſon Litton, and his heirs ; and 
© in caſe of the birth of ſuch fon, then he deviſed a rent- 
charge of 200. ifſuing and to be paid by his ſaid ſon out 
© of the ſaid manors and lands unto the ſaid William Robinſon 
Litton and his heirs, with a power of diſtreſs in caſe of 
© non-payment z and if the ſaid after-born child proved a 


daughter, then he 


gave to ſuch daughter 5000l. to be raiſed 


and paid out of the rents and profits of the ſaid eſtate, at 
© the age of eighteen years, or marriage; and if his ſaid 
© wife ſhould not be with child at his death, then he gave all 
© his ſaid manors, &c. to his ſaid couſin William Rabinſon 


Litton, and his heirs, 


And he ordered his executrix to 


pay all his father's juſt debts, and gave the reſidue. of his 


« perſonal eſtate, after his debts, I 
© pences were paid, to his ſaid wife, 
© appointed ſole executrix of his will; and he a 


egacies, and funeral, ex- 
ridget Litton, whom he 


inted 


© that all his furniture, goods, and bouſhold-ſtuF, then being 
© in his manor-feat at Knebwworrh, ſhould remain and continue 
© in his ſaid houſe after his death, for the uſe and benefit of 
© the ſaid /Yilliam Robinſon Litton, to whom he thereby gave 


© the ſame.? 


Litton Litton, ſoon after the making of this will - 


died, and his wife Bridget proved the ſame, and William 


Rebinſon Litten (who, was her 


ardian during her minority) 


purchaſed of the ſaid Bridget: the benefit of the reſidue of 


Litton Litton's ts * and 5 to | Pay off all the 


debts, 
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debts, Al che n not being with" child; William Robinſon 
Litton entered on all the Premiles, in the counties of Heri. 


ford, Bedford, and London; and added the ſurname Litton to 


his own, and $trode Beding field who was intitled to the re- 


mainder of the eſtate in Suffer, and of the other lands and 

remiſſes under the will of Sir George Strode, entered on the 
ſame, and took the name and arms of Strode, and in Michael. 
mas term 1710, exhibited à bill in Chancery againſt William 
R obinſon Litton, Lady Strode, Bridget Litton, and the mort- 
gagees, to be let into a redemption of the mortgaged pre- 
miſſes in Sex ; and the cauſe coming to be heard on the 
22d of February 1111, a decree'was made by Lord Harcourt, 


That the mortgagers ſhould be paid off out of the aſſets of 


Litton Litton, and upon payment, ſhould affign over their 
mortgages to Lady Strode, or her order; but if the faid 
Strode ſhould pay to Lady Strode the money due on the fail 
motgages, with intereſt, before an aſſi ignment of the! ſaid 
terms to her, then the ſaid mortgagees were to aſſign to 
Strede Strode, or to ſuch perſons whom he ſhould appoint; 
but ſuch aſſignment was to be ſubject to ſuch further direc. 
tions as the Court ſhould think fit to 11 when Proper 


parties ſhoutdbe before them, ; 


1171341 T Purſuant to this decree, the defendant Raul Litth 


paid off the-mortgages out of the aſſets of Litton Litton, and 
the mortgagees aſſigned to the plaintiff Selby Amber}, by the 
direction of Dame Strode then his wife, but ſuch aſſignments 
were ſubject to redemption by Strode Strode, or ſuch other 
perſons as ſhould be intitled to the inheritance of the premiſ- 
ſes under the will of Sir George Strode, and to the further 
directions of the Court. And afterwards the plaintiff, by 
the appointment of Strode Strode, and upon paying to him the 
ſaid mortgage money, aſſigned the ſame l the defendants 
Maſcal and Bedingfield, ſubje& to ſuch directions as in tbe 
decree. Lady Strode died, having firſt made her will, and 
the plaintiff her huſband refiduary legatee of her real and 
perſonal eſtate, who took out adminiſtration with the will 
annexed. And Strode Strode being dead without iſſue, the re- 
verſion of the mortgaged premiſſes by the will of We Ein 


came to * . Robinſon Litton, 


In Michaelmas term 1725, the plaintiff * 2 bin for 
2 redemption of the ſaid terms, and in Zafter term 17 2b, 
the defendant William Robinſon Litton brought a croſs bill to 


redeem the ſaid mortgaged terms; and both cauſes ben 
— = a 


De Term. S. Hill. 1728-9. 


heard the 13th of "November 1727, as to the title of the de- 
| fendant Darnelly, the Lord Chancellor directed a caſe to be 
ſtated for the opinion of the Judges: of B. R. Who were 
unanimous in their judgment, that his remainder could not 

take place, being on à condition precedent, which never 
happened. Strode Beding field having taken the name and 

arms of Strode, and therefore the defendant William Robin- 

en Litton - muſt take under the will of Litton Litton: and 

now both cauſes come to be heard before your lordſhip on 

the equity reſerved; and the queſtion is, Whether Litton 

Litton intended by his will, that his mother ſhould have only 

the money ſecured by the ſaid mortgage terms, or the terms 
themſelves? and we think his intention is very plain, (as far 

as it could take place) to giye her the ſaid terms, diſcharged 

of the money. By the ſame will he gives her 2000/. and 
ſurely, if he had deſigned her by the clauſe in queſtion, only 

the money ſecured by the ſaid mortgages, he would have or- 

dered his executors to pay her ſo much money, and not have 

taken this round- about way: he directs his executrix to pay 

off the mortgages in fix months after his deceaſe, and the 
leaſes are to be kept on foot; for what purpoſe ? to raiſe the 

like ſum for his mother? no; but to be afligned by the 
mortgagees to his dear mother, for her ſale uſe and benefit, 

for the reſidue of the terms; the abſolute intereſt in the 
leaſcs, when the money was paid off, were to be aſſigned, 

and by ſuffering a recovery he might have barred. the re- 
mainder-men of their equity of redemption, and he could 

not have made uſe of more proper and plain words to ſhew 

his + intention, to deviſe to his mothef theſe terms exonera- [ +135 J 
ted of the mortgage money. Ok 1 IE 


But the defendant inſiſts on the decree, whereby Strod- 
Strode may redeem, and Lady Strode is to aſſign to him, on 
his paying off the mortgage money. This decree was right, 
as the caſe then ſtood, for Litton Litton could not make 
thoſe terms abſolute againſt thoſe in remaifider, who claim- 
ed under the will of Sir-George Strode, and if Robinſon Lit- 
ton's remainder had depended on the ſame will, he too 
would have had a right to redeem in his turn, and Lady 
Strode could only have the benefit of the money: but the 


Court foreſeeing that the remainder to $:rode Strode would 1 
for be ſpent in the compaſs of a life, that at that time he had no ; 
2b, fue, and that if he never had any ſons, and Darnelly no 
1 to title, another caſe might happen, ſuch as hath now really 
ing come to Paſs, has made no proviſion for the deſendant Mil. 
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liam Robinſon Litton, though he inſiſted in his anſwer to hs 
bill, that he was intitled to redeem choſe terms as remaindey: 
man in fee, but has left that point open for the judgment of 
the Court, as the facts likewiſe have done, -which-pailed, ſub. 
ſequent to this decree: William Robinſon Litton paid off the 
mortgage money out of the aſſets of Litton Litton, and the 
terms were aſſigned to Selby Amberſt, who affigned them to 
Maſcal and Bedingfield by the direction of Strode Strode, with 
the ſame reſervations as in the decree.. Ihe caſe between 
Strode Strode and Lady Strode was very different from tbe 
caſe between the plaintiff and William Robin ſon Litton, Strat: 
Strade took under the will of Sir Gtarge Strode, but MWillun 
Robinſon Litton under the will of Litton Litton, who. being 
only tenant in tail with a remote remainder in fee, and not 
having ſuffered a recovery, could do nothing to put the in- 
termediate remainder to Strode Strode in a worſe condition 
than it was by the will of Sir George Strode, and could got 
make the terms abſolute, as to him who claimed by a title 
paramount; but William Robinſon Litton claimed under the 
will of Litton Litton himſelf, who could give him the inhe- 
ritance, and his mother the terms, which are not to be con- 
ſidered as attendant on the inheritance; and though they 
were created for a particular purpoſe, yet the owner might 
order them to be kept on foot for the benefit of a deviſee, us 
well as have created original terms out of the inheritance by 
his will, and though this intention could not have its full e- 
fect againſt Tg Strode, it may againſt William Robinſon Lit- 
ton; and therefore we hope the plaintiff ſhall - have theſe 
terms aſſigned to him on payment of the mortgage money. 


3 Mr. Fazakerly, ; 


As the queſtion is between two voluntary deviſees, neither 
of them are intitled to a preference. The intention mult be 
+ gathered from the words of the will, which muſt operate, 
it the teſtator had a power to deviſe, and he having the re- 
mainder in fee, if the intermediate eſtates determined, the 
equity of redemption cf theſe terms was in him and his heirs, 
which ſure he might diſpoſe of; ſo the only queſtion is, 
Whether he has diſpoſed of it. The mortgage leaſes are to 
be afligned, which extends to the whole intereſt, the teſtator 
knew they were mortgage leaſes, and of more value thanthe 
money they were ſecurity for, and as he has declared, they 
ſhall be aſſigned to his mother, he has likewiſe declared to 


what purpole, to her lole uſe and benefit, and for how long 


EY * r K * a 1 F 1 * , 7 a Wen 
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a time; during the veſidur Kur teme, ſo thut do dle. Þ 


fire theſe terms to be taken from her, is to deſire contrary to 
the expreſs words of the will, as he had a power over the 

whole terms; has he reſerved any part of them out of this 

deviſe ? It is ſaid ſuch a deviſe is not prudent or reaſonable, 

but your lordſſiip will eonſider what he has done; not whe- 

ther he has adteil prudently or otherwiſe; and what he has 

done is for his mother. It is poſſible he might deſign for her 

the money only; it is poſſible he might deſign her the terms; 

and if ſo, the words of the will are to turn the balance, and 

they are in our fauuu rt. 5 4 re EY 


As to the decree, that is ſo far from doing us a prejudice, 
that it makes ſtrongly for us ; for if theſe terms had been.to 
attend the inheritance, the ſame directions would have. been 
given as were on the payment of a mortgage to one Bridges 
on another eſtate, which was expreſly ordered by the decres 
to be aſſigned over, in. truſt to attend the inheritance, and the 
care the Court took in theſe different directions, ſhews their 
opinion, that it was not neceſſary directly to conſider our caſe, 
becauſe Strade Strode might have children; but it was neceſ- 
ſary to decree the mortgage terms ſhould he aſſigned, as St rede 
Strode ſhould appoint, becauſe he was not only intitled to the 
equity of redemption, as tenant for life, but he had a right 
alſo to be reimburſed pro rata from the owner of the inheri- 
tance, but then thoſe aſſignments are to be ſubject to ſuch di- 
rections as the Court ſhould think fit to make when proper BY 
parties ſhould be before them, the decree provided for the 1 
only perſon who was then plaintiff, but it was neceſſary to re- 
ſerve the conſideration, in caſe Strode Strede ſhould die 
without iſſue, whether the terms were abſolute in Lady _. 
Strode, or whether the equity was deviſed to William Robin- 


ither fon Litton, who then claimed it by his anſwer, and it is there- 
1ſt be fore very odd for the defendant to infiſt on this decree, which 
rate, notwithſtanding gives him no equity of redemption, and ſo 
e r- is rather againſt him, or to ſay that our right ſhall be deter- 
| the mined on implication by this decree. _ 1 | 
on The rent-charge deviſed to the mother is not on this L +139 ] 
re to eſtate, but on the other lands, which is a further confirma- 
bor tion that he had diſpoſed of theſe terms to her, and the ob- 
Lide jection that the deviſe of the inheritance without the terms is 
they of no value, and that therefore Litton Litton cannot be ſuppoſed 
110 to have deviſed them to his couſin ſeparate from theſe leaſes, 
Jong is of no weight, becauſe he has left him by the ſame will ſe- 
me; veral other eſtates of great value. | . 


: Mr, ; 


| Bes Term. S. Hil. 5 8 * 
Mx. E 2 for the defendant Wa liam bun Bin. 


The angle queſtion i is, Whether by this will the n 
money only is given to Lady Strode, or the terms themſelves? 
8 The council for the plaintiffs ſay, the words and intention 
of the#teſtator are plainly for them, and the decree too; or 
| | at leaſt, that it leaves the point at large : I beg leave to dif- 
| fer from them, and ſay firſt, that the words of the will are 
| plainly for us. There were two intereſts in theſe terms, the 
legal intereſt, which was in the dt gn per and the Equita- 
ble intereſt, which was in the owners of the eſtate ; and no- 
thing was intended to be aſſigned by this will, but the legal 
intereſt only, and the teſtator might, and would have uſed 
other words, if he had deſigned to paſs the whole intereſt, 
as, that the whole intereſt, or terms ſhould be for her ſole 
uſe and benefit, or, that the owners of the eſtate ſhould 
have releaſed to her their equity of redemption, or would 
have deviſed to her the terms themſelves. It is the mort. 
gagees who are to aſſign to her, and they can aſſign only the 
redeemable intereſt they had, and he ſays, that the mort- 
gages ſhall be kept on foot, which are words made uſe of, 
when the terms are defigned to protect the inheritance, and 
the words, For her ſole uſe and benefit, make no alteration in 
the ſenſe ; for what was ſhe to hold for her ſole uſe and be- 
nefit? why what was aſſigned to her? which was only the 
intereſt of the mortgagees: and the words, ſo the intention 
of the teſtator is with us; we were his couſin germain to 
whom he intended a beneficial deviſe, and with a deſign to 
eſtabliſh his name, and would he have given away then ſuch 
a conſiderable part of the eſtate, as thefe terms of a thouſand 
years, and leave us only an idle reverſion ? he might as well 
have deviſed the eſtate. to his mother, and directed his ex- 
ecutrix to pay off the incumbrances. They ſay, if he had 
deſigned her the money only, he would never have uſed 
ſuch a circuity ; yes, the money was liable to be loſt, but 
theſe lands he knew were a good ſecurity for ſo much mo- 


ney. Ole | 


1 
at 5 


But they ſay, the decree has not determined this point, 
and that the reſervation is in their favour, but by · proper 
parties the Court could not mean ſuch as would diſpute the 
right to redeem, in caſe Strode Strodę died without iſſue, for 

hk 140 ] Lady + Strode and William Robinſon Litton were parties to 


that ſuit ; ſo that proper parties to this point were not then 
_ wanting 
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anſwer, that he, aud not Lady Strode, but that he; and not 
the plaintiff is intitled to the equity of redemption, and the 
point reſerved does 


5 
* 


afin morning, March the 4. 


* * 


Mr. Attorney General for the defendant 
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common aflignment,? they are ſtill called mortgage terms, 
and there are directions for his heirs to join in the affign- 
ment, or to releafe the equity of redemption, but barely that 
the mortgagees ſhould allign, therefore in point of law, this 
afſignment would be for the reſidue of the terms, and in 
point of equity, it would be ſubject to redemption. As to 
his intention, it is impoſſible to believe, as the eſtate then 
ſtood, he intended to deviſe to her theſe terms of one thou- 
ſand years; but it is ſtrange they ſay, he ſhould uſe ſuch, a 
circuity ; if he deſigned her only the money, why could not 
he directly have deviſed it to her. The queſtion never is on 
the reaſonableneſs of à deviſe, but what the teſtator has 
deviſed, though better reaſons may be given for that, than 
why he ſhould deviſe her the terms; he might rather chuſe 


N 
wanting, and William Robinſon Litton does not inſiſt W 


not regard Lady Sirode, but the plain- 


— 


| De Term. F., Hill, h.? . 
that the incumbrances, ſhould be in her hands than ih a 
ſtranger's, and might think it for her advantage to have her 
money laid aut on: ſueh a good ſecurity; hy their ' conithye./ 
i tion, though he deſigned the bulk of the eſtate ſhoul gain 
= ; his name, yet he deviſes away abſolute terms of one thouſand 
1 L 4141 ]+ years: why dl not he deviſe the fee to her I he has given 
| his mother a worſe eſtate, without any advantage to him in 
= reverſion: and the intention of the teſtator will further ap. 
i pear, from conſidering how the eſtate ſtood hmited' at the 
. FR. time of his making the will, Bition Litton was tenant in tail, 
1 © remainder to Strode Bedingfield for life, remainder to bis fit 
| 1 1 © 4 and every other ſon in tail male, with a. contingent remainder 
11 tc Darneiiy and his iffue male; and Titten Litton had allo in 
1 5 expectation that his wife might be enſeint of a ſon. They 
1 muſt fuppofe then that it was Litton Bitton s intention, that 
during the continuance. of thoſe eſtates, his. mother ſhould 
have the mortgage money only, for he could, not bar thoſe. 
of their right of redemption, who claimed under the will.of 
Sir George Strode, and that he has expreſſed his intention in 
the ſte words, by which after the determination of thoſe. 
eſtates he gives her the equity too, whereas it was probable 
thoſe intermediate remainders would continue as long as the 
terms themſelves, 10 they would make the ſame words carry 
two meanings, during thoſe eſtates Þo be only a deviſe of the 
money, — when they were determined of the terms them - 
ſelves. © We ſhall next conſider the decree, in 1710, Which 
tras' determined this queſtion in favour of us, and that was 
not the point reſerved,” becauſe all parties were then before. 
- the Court that were proper to conteſt it. It is agreed) that 
the will of Litton Litton could not prejudice thoſe who claim- 
ed under the will of Sir George Strode; then who- were pro-. 
per'to controvert this point but Lady trode and William Ro- 
. binfon Litton, who were both before the Court, and not ihe 
ſons of Strode Strode and Mr. Darnelly; for they were not 
concerned in this queſtion, becauſe they claimed under the 
will of Sir George Strode ? By the firſt clauſe of the decree,. 
the Maſter” is to take an account. of what is due. on the 
rnortages, and William Robinſon Litton is to pay off what is. 
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reported due, out of the aflets of Litton Litton, and th 
V 
much” money, if the Court were of opinion the terms 

longed to her, would they have g ven this direction, that 
they {Rould' be affigned as ſecurities? Ves, they ſay, be- 
cauſe they were fubje& to redemption. by Szrode dere od 
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theſe terms 3 of the money are to he aſſigned as / 
he ſhall appoint: this direction was in regard to the appor- 
tionment of the money, for tenant for life is not: obliged to 

pay off the whole mortgage money, but thoſe in the rever- 

ſion muſt contribute, and this aſſignment is to be ſubject to 

the further directions of the Court. It is not the aſſigument 

to Lady Strode; but this to mode Strode, that the Court has: 
reſerved a · power over, when proper parties were before 
them, which were thoſe who claimed the inheritantce, under 

the will of Sir George Strodey againſt whom Strede Strede had; 

an equity of'' apportionment; © If the Court had: deſigned: 

what they inſiſt upon, thie decree would! not have: made the: | 
fame reſer vation on both aſſignments. Litiom + Litton directs [ 142 
that all the mortgages orf the eftate ſhould be paid! off out of | 
his aſſets, which on payment of the money would conſequently 

attend the inlieritance, but when: tenunt for life camo to re- 

deem theſe particular mortgages in queſtion, it would have 

been injurious to him fbr the Court! to have directed they -:: + 
ſhould attend the inheritance, becauſe he was intitled to a 
contribution, and this accounts for the different directions of 

the decree, as to theſe and the mortgage to Mr. Bridges, 

and they cannot vary the decree hy this original: bill, but they 

muſt either rehear that cauſe or bring a bill of review. 
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By the plain conſtruction of the words of: this will, it ap- 
pears that the teſtator dſiegned teſe mortgage terms to his 
mother only as ſecurities: the firſt direction is, that his ex- 
ecutrix ſhould pay off the mortgages; if he had ſaid no 
more, this would have been for the advantage of the ſeveral 
remainder men, but then the mortgagees are to! aſſign: to 
Lady Srrode; could he uſe plainer or clearer” words to ſhow 
that he deſigned her the money only I For the natural mean- 
ing of them is; that the mortgagees being: paid off, ſhould 
affign to her; and ſho ſtand an their place, and the words; For 
her ſole uſe and benefit; relate only: to the enjoyment of them 
as mortgages. The counſeb for the plaintiff on, that der- 
ing the contmuance of the remainders; theſe: terms muſt be 
conſidered only as ſecurities, and can it be: imagined). that 
after ſo many eſtates ſpat; the ſame! words ſſ ud bave an- 
other ſignification ?' Bu ie deoree has plain determined 
this queſtion; whereby the mortgage terms are directed to be 
aſfigned to Lady Streds as ſecurities; if theſe words ſtood 

gly; they would be an inconteſtable evidence for us, _ 

| a the 
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the following words make no alteration, and this aſſignmen 
is to be ſubjed to ſuch directions as the Court ſhall think fi 
to make when: proper parties are before them; for this j 
only ſpoke of the aſſignment then laſt mentioned 30 Strode 
Strode, and it was neceſſary to inſert thoſe words, for other. 
wiſe the ſeveral remainder- men would have the benefit of hy 
redemption. But ſuppoſing it his intention to give theſe 
terms to his mother, the deviſe cannot take effect. Suppoſe 
Sir George Strode had created theſe terms, in truſt; to attend 
the ſeveral remainders in tail, and after the expiration of 
thoſe eſtates, the remainder over, ſuch a remainder would 
not be good, becauſe a term cannot be limited over after an 
eſtate tail; by this deviſe they are made terms in groſs, and 
ſeparated from the inheritance, ſo that a recovery by any of 
the tenants in tail would not be a bar to it, and therefore 
ſuch a deviſe is void, by the doctrine of perpetuities.; |... 
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lt ſeems to me that this queſtion was never before the 
Court. The decree: ſays, the mortgages ſhall. be paid off, 
out of the aſſets of Litton Litton, and that the mortgagees 
ſhall aſſign to Lady Strode, or ber appointment, in order to 
ſecure to her the principal and intereſt, ſubject to redemption 
by Strode $irode, and then the mortgages were to be aſſigned 
to him, and the aſſignment was to be ſubject to ſuch direc- 
tions as the Court ſhould think fit to make, when all proper 
parties were before them, which muſt be meant of this laſt 
aſſignment to Strode Strede.; the bill was brought by. Strade 
Strode to have the mortgages diſcharged : Lady Strode by 
her anſwer ſays, ſhe is intitled to the money, and Robinſon 
Litton ſays, he is intitied to the equity of redemption. as de- 
viſee of the reverſion; Lady Strode inſiſts, that the mortgage 
money is to be paid off out of the aſſets of Litton Litton, 
and the terms aſſigned to her, but takes no notice of what 
intereſt ſhe has in them: and this was the only point for the 
directions of the Court. The caſe then before us is no more 
than this; an eſtate is limited to one in tail male, remainder 
to another for life, remainder to his firſt and every other ſon 
in tail male on a contingency, remainder over to another in 
the ſame manner, reverſion in fee the tenant in tail ; the 
tenant in tail makes his will, and thieby tak ing notice of two 
mortgages on the eſtate, directs his executrix to pay 2070 


off, and that the mortgaged leaſes be kept on foot, oy 4 
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iened to his mother for her ſale uſe and benefit, during the 
remainder of the faid terms, which are ter ms in groſs in the 
mortgagees; if the mortgagor indeed pays off ſuch mort- 


giges, the terms will attend the inheritance, but as he has a 


property in them, he may certainly diſannex them; what 


then does the teſtator intend to give by theſe words? nat the 
money, for the mortgages were to be diſcharged out of his 
perſonal eſtate 3 not that the terms might attend the inhe» 
fitance, or be ſurrendered, but to the end that the mort- 
gagees might aſſign them to his mother, not as a truſtee, but 
for her ſole uſe and benefit: fo that the words are very plain 
and clear, and tho? the teſtator had no power to make theſe 
terms ahſolute againſt the intermediate remainder-men, yet 
the will muſt take place as far as it may, and the decree could 
go no further againſt them, than to put the mother in the 
place of the mortgagee, but now thoſe remainders are all 
ſpent ; the caſe is only this: tenant in fee of lands ſubje& to 
two mortgages, orders his executors to pay off the mortgage 


terms to one, and the inheritance to another, as both parts 
of ſuch a will are conſiſtent, both the deviſees muſt take; 
theſe terms never attended on the inheritance, but are ſub- 
ſtantive terms, and given to his mother immediately; or ſup- 


| money out of his perſonal eſtate, and deviſes the mortgage 


poſe they were attendant, + they are not deyiſed over after ¶ +144 ] 


the determination of eſtates tail, for the deviſe does not take 


effect till after the death of the teſtator, when there was only 


an eſtate for life in being. | 


Be it therefore decreed, that it be referred to a Maſter, to 
ſee what is due for principal, intereſt, and coſt on the ſaid 


mortgages, and that on payment thereof by the plaintiff, 


the mortgagees ſhall affign to him, and he is to enjoy the 
ſaid terms abſolute againſt the defendant Wi/ham Robinſon 
Littan, and his heirs z and the defendant's croſs bill is to be 
diſmifſed ; and as to the defendant Darnelly, be it decreed, 
that he took no eſtate by the will of Sir George Strode. 


Monday, March the 3d. 
MARTIN verſus STILES and SHERMAN. 


SIR James Clark being ſeized in fee of the upper and 
bower mills, made a leaſe of the lower, which were corn 
to the 
plaintiff 


nills, with the water-courſes thereto appertaining, 
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De Term. 8. Hill. 1928-9. 
plaintiff for twenty-one years, and covenanted for himſelf, 
and thoſe claiming under him, that the plaintiff ſhoald qui- 
etly enjoy; Sir James afterwards lets the upper mills, which 
were four powder mills and a corn- mill, to the dele nden 
Styles, who covenanted that he would not divert, convert, or 
turn, by himſelf, his workmen, or under tenants, any of 

the ſtreams or water- courſes coming down to the ſaid mills; 
or pen up the ſaid ſtreams, whereby the lower mills might be 
prejudiced for want of water: and Styles makes an under leaſe 
of the corn mill to the defendant Sherman. The plaintiff 
brings this bill againſt the defendants, to have the benefit of 
this covenant, in the place of Sir James Clerk, who had 
covenanted for his quiet enjoyment, and aſſigns as a breach, 
that the defendant Sherman had penned the water up: fo 
high, that the ſtream. run back to Ember Mills, inſtead of 
running down to the plaintiff's mills: and the plaintiff read 
evidence to prove, that the defendant penned the water up 
ſo high, purely to diſtreſs him, and turn it on the Ember 
Millu; on the other hand, the defendants endeavoured to 
prove, that it was neceſſary to the working their own mill, 
that the ſtream ſhould be penned up fo high ; that the plain- 

tift's mills being enlarged drew more water than uſual, and 
that damming up the ſtream did not make it run back, as they 
had tried by hying ftraws on it. e 


L 1145) f + Maſter of the Rolls. 


One ſeized The landlord having covenanted with the plaintiff, that 
in fee of he ſhould quietly enjoy the ſtreams and water-courſes, the 


ee — plaintiff is intitled to ſtand in the place of the leſſor, to have 
leaſes the the benefit of the defendant S$zylers covenant, not to preju - 


lower with dice or hurt the plaintiff's mills, and to a perpetual injunction 
8 RO without firſt bringing an action of treſpaſs; and I would grant 
nants for the injunction according to the words of the covenant z but 
quiet enjoy- then, if the plaintiff ſhould apply to the Court for a breach 
ma ow of this injunction, the queſtion would come in diſpute, how 
the upper, high the defendant might pen the water? which is not ſettled 
and the Icſ- by the evidence on either ſide; and one witneſs for the defen- 
ſee cove- dant ſwears, that the higher the water is penned up, the bet- 
dend a ter his mill works; and then, though the penning may be a 
pen up the Prejudice to the plaintiff, it is not a breach of the covenant, 
faid ſtreams for the defendant himſelf is in the firſt place to have the full 


to the pre- benefit of the water. 
judice of the | 


lower mills, e : 1 2 
the leſfee ei the lower mills may bring a bill on breach of this covenant, in the room of 


his 1cfſor, for an inzuuction, without firſt bringing an action of treſpaſs, The 


The plaintiff cannot have a quod permittat, for that lies 
only for the owner of the inheritance, regiſt. 155. So that 
] am only in doubt how to give the plaintiff a proper relief, 
and this caſe is not like to the eſtabliſhment of a'right to a 
water-courſe, but rather like to the ſettling of boundaries, 
and may be determined, either by perſons choſen by the 


parties, to be approved of by the Maſter, who may ſettle how _ 


high the defendant may pen the wa 


ter, conſiſtent with his co- 
venant, or by commiſſioners. 88 of 


But at laſt the Maſter | of the Rolls directed three iſſues to 4 3 | 
be tried, Firſt, Whether the defendant had penned up the permittat 


water, conſiſtent with his covenant, or not? Secondly, If 


lies only for 
the owner 


not, how much the plaintiff was damnified thereby? And 3 
Thirdly, how high the defendant might pen up the water, heritance. 


conſiſtent with his covenant. | 


+ Briday, March the jh. 14461 
: 8 | Caſe 85. 
The Earl of Tankerville, plaintiff. ae | 


Sir George Coke, Mr. Ruth, and Mr. Mills, executors of ler's houſe. 


Charles late Earl of Tankerville deceaſed, James Earl o 
Berkley, ſurviving truſtee, Lord Limington and Lady Brid- 
get his wife, William Paulet, Eſq. and Lady Annabella his 
wife, William Wilmer, Eſq. and Lady Mary his wife, 
daughters of the late Earl of Tankerville deceaſed, Mr. 
Gordon, executor of Grey Bennet, one of the younger ſons 
of the late Earl of Tankerwille, Elizabeth Mifſon, executrix 
of Sir James Miſſn, a truſtee, Charles Bennet, Eſq. com- 
monly called Lord Offulften, eldeſt fon of the plaintiff, 
Henry Newil, alias Grey, deviſee under the will of Rap5 
Lord Grey, and Charles Wilmer, ſon of William Wilmer, 
| defendants, 1 N 5 8 | 


Mr. Solicitor General for the plaintiff. 


THIS bill is brought for a f pecifick performance of arti- 


cles, entered into by the plaintiff's father, previous to his 


marriage with Mary, the daughter of the late Ford Lord 


Grey deceaſed; and to be relieved againſt two deeds of ap- 


pointment, whereby the late Earl of Tankerville charged the 


Ofulften eſtate with the payment of 8000/. a piece, for the 


portions of the defendants, his younger children. And in 
1 . order 


f Lord Chan- 
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De Tom. 8. Hill. 1 728-9. | 


order to ſet the plaintiff's caſe in i clear light before | . 
lordſhip, I ſhall conſider how the feveral eſtates of Ford 


Grey, and of Charles late Earl of Tankerwille, ſtood limited 


[ TI47 ] 


at the time of the execution of theſe articles; part of the 
eſtate of Ford. Lord Grey was in ſettlement, and part out of 
ſettlement. The lands in ſettlement were by indentures of 
leaſe and releaſe,” dated reſpectively the 31ſt of May, and 
the firſt of June 1672, f conveyed by William Lord Grey his 
grand-father, in truſt to the uſe of himſelf for life, remain- 


der to his ſon Ralph for life, remainder to Ford the firſt fon 


of Ralph for life, remainder to his firſt, and every other fon 


in tail male, remainder to Ralph the ſecond fon of Ralph. for 


life, remainder to his firſt, and every other ſon in tail male; 
remainder to Charles, the third fon of Ralph for life, remain- 
der to his firſt, and every other ſon in tail male, with proper 
limitations to truſtees to preſerve the contingent remainders, 
and for default of r to the fourth, and every other 
fon of Ralph, in tail mhle ſucceſſively, remainder to the heirs 


male of the body of William in tail male, remainder to his 


own right heirs. 


In 1681, Ford Lord Grey, by indentures of leaſe and re- 
leaſe, conveyed all his lands out of ſettlement, to Gerge 
Earl of Berkley, and others, and their heirs, in truſt, as to 
part, of the value of 1600. per annum out of the rents and 
profits, or by mortgage, or ſale, or otherwiſe, as they ſhould 
think convenient, to pay off and diſcharge all his debts, by 
mortgage, . ſtatute, or recognizance, and then to raiſe 20,000/. 


for the portion of his daughter Mary, in ſuch manner as he 


ſhould appoint ; and if he ſhould die before any appointment, 
in truſt, for her and her heirs ; and after the raiſing of thoſe 
ſums, then to raiſe any other ſum he ſhould appoint, and for 
want of ſuch-appointment, in truſt for thoſe to Whom the 

lands in ſettlement fhould come after his deceaſe. And a 
to the other part, in truſt to pay his debts, by bond, ſpecial- 


ty, or note, and then in truſt, for him and his heirs. 


Jobn Lord Offulfton, by his will, and codieil dated the 
28th of November 1694, deviſed all his lands. to his fon 
Charles for life, without impeachment of waſte,. remainder 
to his firſt, and every other ſon in tail male, remainder to 
the heirs male of his own body in tail male, remainder to 
his own right heirs, with a power to his ſon, and the ſeveral 


heirs male, as they ſeverally and reſpectively came . 
e 


f ; F | i * \ h 
” y ” * ” 
C ; *. . A | f F 


2 5 
ſefion, to make a jointure for his wife, after the rate of 100. XY 
for every 1000. of her portion, and to charge the ſaid lands 
with portions for younger children. | a | 


The eſtates. of Ford Lord Grey, and of Charles Lord Offul- 

on, ſtanding limited in this manner, articles were entered 
into, dated the roth of June, 1695, between the ſaid Ford 
Lord Grey, and Charles Lord Ofſulfon, reciting, Whereas a 
marriage was intended to be ſhortly had between Charles Lord 
Ofuifion, and Mary, the daughter of Ford Lord Grey, and 
whereas Ford Lord Grey had conveyed part of his eſtate in 
truſt, inter al”, to raiſe £0,000. for the portion of his ſaid - 
daughter, which money could not be immediately raiſed, = 
{becauſe as I have already obſerved. + to your lordſhip, the [ 1148 — 
truſt was in the firſt place for the payment of debts, which alt 
that time were not fully ſatisfied) and whereas by the will, and 
codicil of 7% Lord Ofu{for, the Offulion- eſtate was ſettled 
in ſuch a manner on the Lord Charles, that he could not make 
a jointure ſo ſoon as the ſaid marriage was intended to be had, 
{for by the codicil, as the jointure was to be proportionable 
to the quantum of the portion, it could not be ſettled till 
the payment of the portion) Ford Lord Grey covenants, 
if the ſaid marriage took effect, to enter into a ſecurity, for 
the payment of 10000. a year intereſt, till the raiſing of the 
20,0001. in conſideration whereof, Charles Lord Offutfton co- 
venants, that on payment of the 20, oool. he would aſſure 
lands in fee fimple in the kingdom of England of goool. a 
year at leaſt, to the uſe of himſelf for ninety nine years, if he 
ſhould ſo long live, without impeachment of waſte, remain- 
der as to part of the value of 2000/. a year to his wife for life, 
for her jointure, remainder of the whole to his firſt, and 
. every other ſon in tail male, remainder to his own right heirs : 
d for i and in caſe the ſaid Lord Qfi4fon died without iflue male, 
; 10 be fail lands were to Rand. charged with the payment of 
*ag 15,c00l. for daughters portions, but if he died, leaving iſ- 
Clal- ſue, and one younger ſon, or daughter, he, or the, was to 

| have 10,0001. for their portion; if more ſons, or daughters, 
hs they were to have 5000/. a piece, to be raiſed out of the 
2 ſaid lands; and it was covenanted and agreed by and be- 
I. tween the parties, that if Lord Oſfuſſlon died before the 
we payment of the 20,000/. or the ſettlement of a jointure, the 
* 0 jointure ſhould not be made, or the portion paid to the ex- 
; 0 ecutors of Lord Offulfen, but to the proper uſe of Mary 
va herſelf : and if Mary died without iſſiie in his life, he was 
pol to be paid only 10, Oo. within one year after her deceaſe: 

and 
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De Term, S. Hill. 1128-9. 
and it was further agreed that if Ford Lord Grey died before 
the payment of the 20,000/. the eſtate charged therewith 
ſhould deſcend on Mary and her heirs, in lieu of the ſaid por. 
tion and jointure. The marriage was afterwards had, and Lord 
Offulfton had fix children by his ſaid lady. Ford Lord Erg, 
afterwards Earl of Tankerville, died the 24th of June 1721, 
having made his will, and appointed Lady Ofulffon his ſole 
executrix: and Ralph Lord Grey his brother entered on the 
eſtate; as next in remainder, the 18th of May 1723, arti- 
cles were entered into between the ſaid Ralph Lord Grey, and 
Lord and Lady Of/ulfon, as ſole executrix of her father, the 
late Earl of Tanlerville deceaſed, reciting, That whereas 
differences had aroſe between the parties, inter a”, about ſe- 
veral ſecurities which Ra/ph Lord Grey had become bound 
in with his brother, the late Earl of Tankerville, in order to 
prevent and ppt an end to the ſame, it was agreed, that 
Ralph Lord Grey ſhould pay off 8 o00l. due by mortgage of 
part of the ſaid Grey's eſtate to Lady Grace Pierpoint, and 
Jobn Savil, Eſq and 15,000/. due by mortgage of another 
part of the ſaid eſtate to the Earl of Rocheſtar, and the faid 
mortgages + were to be affigned to Lord Ofjul/en as a ſecurity 
for the payment of 15,000/. agreed by theſe articles to be 
paid by Ralph Lord Grey to Lord Of/ulfton, and that he ſhould 
indemnify Lord and Lady Ofju{/fton from the ſaid mortgages, 
nd that he ſhould pay an annuity of 100/. a year to Mr. 
Brie, and 15, cool. to Lady Qſulſton in full of her portion, 
and of all her right and title to the premiſſes ſo mortgaged by 
her late father as aforeſaid: and more effectually to enable 
Ralph Lord Grey to make theſe ſeveral payments, Lord and 
Lady Offul/ton covenant, that lands of 20000. a year, part of 
the lands contained in the ſettlement of 1672, of which 
Ralph Lord Grey was only tenant for life, ſhould by act of 
Parliament be ſettled on Ralph Lord Grey and his heirs; and 
that if there was occaſion to raiſe money before the ſaid act 
could be paſſed, they would join with him in the mean time 
in proper conveyances, and that on payment of the 1 5,000/. 
they would reaſſign the mortgages, as Ralph Lord Grey ſhould 
appoint; and Lord Qſulſton for himſelf further covenanted 
and agreed, that on payment of the 15,000). he would ſet- 
tle in jointure on his lady 1000. a year for every 10000. of 
her portion, and purſuant to theſe articles, 'zoth of April, 
1703, Lord and Lady Oſulſton, by fine, and recovery, and 
indenture, conveyed the ſaid lands to Francis Eyles, for the 
term of one thouſand years {as a ſecurity for the 1 
— 1 N 5 0 
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of 15,000), borrowed of the ſaid Eyles, to pay off and difs 


charge the Earl of Rochefler's\mortgage) remainder to Ralph 
Lord Grey and his heirs; and on the 24th of February 1703, 
an act of Parliament pafſed to confirm theſe articles, and 
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Ralph Lord Grey entered into a bond of the penalty of 


20,0001. for the payment of the 1 5,000/. and intereſt to 
Lord Ofſulfton ; but before the ſame was paid, Ralph Lord 
Grey died, having firſt made his will, dated the 1 zth of 
March 1704, and thereby deviſed all his real eſtate to Lord 
Sommers, and others in truſt, to pay all his debts, and then 
in truſt to convey the ſame to Henry Nevil, alias Grey, the 
defendant, for life, remainder to his firſt, and every other 


ſon in tail male, with ſeveral remainders over; in 1709 Lady 


Olten died. The 25th of May 1716, Charles Lord O/- 
ſulfon, then Earl of Tankerville, by deed poll, reciting the 
will and codicil of John Lord Offulfton, and his intermarriags 
with Mary, the daughter of Ford Lord' Grey, by whom he 
he had fix children, -and that a treaty of marriage was on 
foot between Mr. F/allop and his eldeſt daughter Lady Brid- 


get, and that the ſaid Mr. Wallop kad agreed to accept 80007. 


in fall of her portion: the Earl of Tankerville in order to 


raiſe the money, by virtue of the power given him by the 


ſaid will and codicil, and of all other powers, appoints and 
ſets over part of the fee farm rents of the Oſulſlon eſtate to 
James Earl of Berkley and Sir John Bennet for a thouſand 
years, in truſt, to raiſe 8000/. as a portion 4 for the ſaid 
Lady Bridget, payable at her day of marriage, or at his de- 
ceaſe, or in his life-time, as he ſhould appoint: and Mr. 
Wallp, now Lord Limington, covenants, that whereas the 
Lady Bridget was intitled to 10,000/. by the will of her 
grand-mother, on payment of the 8000]. he would give a 
releaſe for the 10,0001. to the Earl of Tanlervilie, and this 
deed of appointment is aſſigned to Lord Limington to ſecure 
the payment of the 8oool. and the marriage being. had, 
Lord and Lady Limington executed a general releaſe to the 


[ $150 ] 


Earl of Tankerville, and the Earl having aſſigned over the 


bond of 30,0007. of Ralph Lord Grey, to Lord Limington as 


aſecurity for the 800 Lord Limington reaſſigns the ſaid 
deed of appointment to Sir James Milſon, in truſt for the 


Earl of Tanlerville, his executors, adminiſtrators and aſſigns. 
The 1oth of December 1716, Charles Earl of LTankerville by 
deed poll, reciting the will and codicil of 70h Lord Oui. 
Aon, and the marriage of Lady Bridget, and that her portion 
was paid, and the reſt of his younger children were unpro- 
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vided for, by virtue of the power given him by the faid/e@. 
dicil, and of all other powers, aſſigns over ſeveral fee · farm 
rents of other part of the Oſſulſſon eſtate to the ſame truſtees 
for one thouſand years, in truſt, to raiſe 8000. apiece for- 
his . children after his deceaſe, or in his life-time, az 
he Id appoint. - Henry, one of the younger ſons, died 
in the life-time of the Earl his father, Charles Earl of Tan 
terville made his will, whereby he recites the will and co- 
© dicil of his father, and the two deeds of appointment, 
« which he thereby confirms: and leſt there ſhould be any 
defect in the execution of his power, or that the ſaid fee 
farm rents ſhould not be ſufficient to raiſe the ſaid portions, 
therefore in further execution of his power, by the ſaid 
codicil, and of all other powers, and authorities him in 
that behalf enabling, he deviſes all the O/u{/on eſtate td 
the ſame truſtees, for a term of two thouland years, if the 
fee farm rents ſhould not be ſufficient, with eaſe and 
ſpeed, to raiſe the ſaid portions to his daughter Wally, 
and his other younger children, to raiſe the ſaid portions, 
or ſo much thereof as the ſaid fee farm rents ſhould not be 
ſufficient to raiſe ; it being his intention that the real eſtate 
thereby deviſed, ſhould be an additional ſecurity, but not 
to give them more than 8000/. apiece ;* then he deviſes all 
the reſt, and reſidue of his real and perſonal eſtate to his ex · 
ecutors, Sir George Cote, Mr. Ruth, and Mr. Mille, in truſt, 


A a A 6a a a a M a, a A M a 


out of the rents and profits, or by mortgage or ſale, to pay 


Mrs. Sydney 200l. a year for her life, and the ſurplus to 
Gray Bennet and Lady Mary Hilmer, two of his younger 
children; and after, by a codicil dated the 16th of Ari 
1722, -he deviſes the ſaid ſurplus to Gray Benner, to be paid 
him at his age of twenty-one years, and if he died before 
hat age, to his grand-ſons the defendants + Charles Bennet, 


41561 Jt ] 
[1151 ] det ſon of the plaintiff, and Charles Wilmer and if either 


of them died before the age of twenty-one years, then to 
the ſurvivor of them, and ſoon after died, and Gray Bennet 
is ſince dead under the age of twenty-one years. 


The firſt point to be conſidered ariſes from the marriage 


articles of 1695, whereby the late Earl of Tankerville cove- 


nants to ſettle lands of 4o00/. a year, and no ſettlement hav- 
ing been made, we have a plain demand againſt his execut- 
ors, to have lands of that value purchaſed out of the aſſets 
of the ſaid Earl, or to have his perſonal eſtate applied to 
that purpoſe as far as it will go, but it is ſaid theſe lands were 
to be conveyed and aſſured on a condition precedent, on the 

5 payment 
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27 not obliged to perform the articles: but it plainly ap- 


pears that this money was paid; for though ĩt wat not actually 
paid by Ford Lord Grey in his life-time, yet the principal was 
charged on the eſtate, by the ſettlement in 1681, and Ford 
Lord Grey confeſſed a judgment defeaſanced, for the pay- 
ment of the intereſt, ſo that both the principal and intereſt 
were ſecured, which in equity is conſidered as a payment: 
beſides Lady Offiefon was executrix of Ford Lord Grey, and 


Pj 
) * 
* 


poſſeſſed herſelf of all his perſonal eſtate, which was very 


conſiderable, though we do not know the exact amount of it, 
and therefore it ſhall be preſumed, that the perſonal eſtate, 
with the 15,000/. ſecured to her by Ralph Lord Grey, was 
2 full ſatisfaction of the 20,000/. But ſuppoſe the late Earl 
of Tankerville had compounded this debt for 15,000/. yet in 
regard to the plaintiff,” and his other children, who were no 


parties to that compoſition, it muſt be conſidered as if the 
whole was paid. But the executors likewife object, that the 


late Earl of Tankerwlle at the time of the articles, was not 


ſeized of any lands in fee ſimple, and therefore it cannot be 


was, that the Ofuifton eſtate, which is about geol. a year, 
ſhould go as a ſatisfaction according to the articles. But how 
can the articles bear this conſtruction ? whereby he cove- 
nants to convey and aſſure lands in fee ſimple to ſuch uſes, 
now he was only tenant for life of the Offer: eſtate, and it 
is no anſwer, that he would permit his ton to enjoy it; for 
it was not in his power to hinder him, he claimed by the 
{ame will with kis father, ſo this is not like the caſe, where 


ſuppoſed he deſigned to purchaſe lands, but that his intention 


the covenanter ſuffers lands to deſcend, but the plaintiff, not- 
withſtanding the large portion of his mother, by theſe mar- 
riage articles would be the purchaſer of nothing. But if the 


OJulften eſtate being taken notice of in theſe articles, the 
nearneſs of the value, and the likenęſs of the limitations, 
ſhould induce your lordſhip to think that theſe were the lands 
intended to be ſettled, that will-determine the other que- 


ſtion of the portions. By the codicil of John Lord Offulfori, 


the power of Lord Charles to make a + jointure is limited, 
but to provide for younger children is indefinite z yet regard 
muſt be had to the value of the eſtate, in the execution of 
it: the O/a/lon eſtate is about 38o0!. per annum, and is 
charged by the deed polls with the payment of 40,0001. fo 


[#152] 


that if the power is conſidered in this light only, it is not well 


executed, for tho” the codicil gives the late Earl an unlimited 


power, this Court will never decree an unreaſonable execution 


of 
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vided for, by virtue of the power given him by the ſaid ed - 
dicil, and of all other powers, aſſigns over ſeveral fee · farm 
rents of other part of the Oulſſon eſtate to the ſame truſtees 
for one thouſand years, in truſt, to raiſe 8000. apiece for 
| his younger children after his deceaſe, or in his life-time, as 
4 he Id appoint. Henry, one of the younger ſons, died 
in the life-time of the Earl his father, Charles Earl of Tan- 
kerville made his will, whereby he recites the will and co- 
«© dicil of his father, and the two deeds of appointment, 
« which he thereby confirms: and leſt there ſhould be any 
defect in the execution of his power, or that the faid fee 
farm rents ſhould not be ſufficient to raiſe the ſaid portions, 
therefore in further execution of his power, by the ſaid 
codicil, and of all other powers, and authorities him in 
that behalf enabling, he deviſes all the O/u{/on eſtate td 
the ſame truſtees, for a term of two thouſand years, if the 
fee farm rents ſhould not be ſufficient, with eafe and 
ſpeed, to raiſe the ſaid portions to his daughter Wallis 
and his other younger children, to raiſe the ſaid portions, 
or ſo much thereof as the ſaid fee farm rents ſhould not be 
ſufficient to raiſe ; it being his intention that the real eſtate 
thereby deviſed, ſhould be an additional ſecurity, but not 
© to give them more than 8000/. apiece; then he deviſes all 
the reſt, and reſidue of his real and perſonal eſtate to his ex- 
ecutors, Sir George Coke, Mr. Ruth, and Mr. Mills, in truſt, 
out of the rents and profits, or by mortgage or ſale, to pay 
Mrs. Sydney 200/, a year for her life, and the ſurplus to 
Gray Bennet and Lady Mary Wilmer, two of his younger 
children; and after, by a codicil dated the 16th of April 
1722, he deviſes the ſaid ſurplus to Gray Bennet, to be paid 
him at his age of twenty-one years, and if he died before 
| +1571 ] that age, to his grand-ſons the defendants + Charles Bennet, 
| eldeſt fon of the plaintiff, and Charles Wilmer ; and if either 
of them died before the age of twenty-one years, then to 
the ſurvivor of them, and ſoon after died, and Gray Bennet 
is fince dead under the age of twenty-one years. 


WA W M — h 6.0%: 


The firſt point to be conſidered ariſes from the marriage 
articles of 1695, whereby the late Earl of Tankerville cove- 
nants to ſettle lands of 4ooo/. a year, and no ſettlement hav- 
ing been made, we have a plain demand againſt his execut- 
ors, to have lands of that value purchaſed out of the aſſets 
of the ſaid Earl, or to have his perſonal eſtate applied to 
that purpoſe as far as it will go, but it is ſaid theſe lands were 


to be conveyed and aſſured on a condition precedent, on the 
payment 


paytpent of the 20,0004 which not having been paid, the 
Earl is not obliged to perform the articies : but it plainly ap- 
rs that this money was paid; for though it wat not actually 
paid by Ford Lord Grey in his lifetime; yet the principal was 
erg on the ates, by the ſettlement in 1681, and Ford 
Lord Grey confeſſed a judgment defeaſanced, for the pay- 
ment of the intereſt, ſo that both the oritigal and intereſt 
were ſecured, which -in equity is conſidered as a payment: 
beſides Lady Offedfon was executrix of Ford Lord Grey, and 
poſſeſſed herſelf of all his perfonal eſtate, which was very 
conſiderable, though we do not know the exact amount of it, 
and therefore it ſhall be preſumed, that the perſonal Ong 
with the 15,000/. ſecured to het by Raiph Lord Grey, w 
a full ſatisfaction of the 20,0007. en ſuppoſe the lute Earl 
of Tankerville had compounded this debt for 15,000/. yet in 
regard to the plaintiff, and his other children, who were no 
parties to that compoſition, it mult be conſidered as if the 
whole was paid. But the executors likewife object, that the 
late Earl of Tankerw/le at the time of the articles, was not 
ſeized of any lands in fee ſimple, and therefore it cannot be 
ſuppoſed he deſigned to purchaſe lands, but that his intention 
was, that the Of/u{fon eſtate, which is about 3000. a year, 
ſhould go as a ſatisfaction according to the articles. But how 
can the articles bear this conſtruction? whereby he cove- 
nants to convey and aſſure lands in fee ſimple to ſuch uſes, 
now he was only tenant for life of the Qſuſton eſtate, and it 
is no anſwer, that he would permit his fon to enjoy it; for 
it was not in his power to hinder him, he claimed by the 
ſame will with his father, ſo this is not like the caſe, where 
the covenanter ſuffers lands to deſcend, but the plaintiff, not- 
withſtanding the large portion of his mother, by theſe mar- 
riage articles would be the purchaſer of nothing. But if the 
O/ulften eſtate being taken notice of in thele articles, the 
nearneſs of the value, and the likenęſs of the limitations, 
ſhould induce your lordſhip to think that theſe were the lands 
intended to be ſettled, that will-determine the other que- 
ſtion of the portions. By the codicil of Fohn Lord Off{fon, 


the power oſ Lord Charles to make a + jointure is limited, [ 38 1 


but to provide for younger children is indefinite; yet regard 
muſt be had to the value of the eſtate, in the execution of 
it: the Ofa//lon eſtate is about 3800. per annum, and is 
charged by the deed polls with the payment of 40,0001, fo 
that if the power is conſidered in this light only, it is not well 

executed, for tho the codicil gives the late Earl an unlimited 
power, this Court will never decree an unreaſonable execution 


* 
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- of it; for by that means, tho' he was only tenant for life, 

it would be in his power to diſinherit his eldeſt ſon, con- 
trary to the intention of the donor, that the bulk of the 
eſtate ſhould go to him: but if the articles refer to the O, 
 fulfion eſtate, they reſtrain this general power; it was proper 
on the marriage to aſcertain the portions of the younger 
children, it was therefore agreed, if there were daughters, 
and no iſſue male, they ſhould have 15,000. if a ſon, and 
younger children, they ſhould have 5000Y/. apiece, and if the 
father can ſay, I have made you a ſatisfaction by the Ofulfton 
_ eſtate, for the lands to be ſettled by the articles, the plaintiff 
lure may ſay, your unlimited power over that eſtate is re- 
ſtrained by the ſame articles; for if the articles are taken in 
this ſenſe, what advantage are they to the plaintiff, but by a 
reſtraint of the power; and the O/ul/ton eſtate cannot other. 
wiſe be taken as a ſatisfaction of the covenant, for if by the 
articles he covenants that the Ofu//on eſtate ſhould be limited 
to ſuch uſes, it can come to the plaintiff with no greater bur- 
then than the articles charge it. But it is ſaid, that the plain- 
tifF in his anſwer to a bill filed againſt him by his late father, 
has admitted he had a power to charge 8000/. apiece for the 
portions of younger children, and ſubmitted to the raiſing of 
them, : | | 


As to this objection, your lordſhip will pleaſe to obſerve, 
that Lord Limmngton having aſſigned over the deed poll of 
appointment of 8ooo/. to Sir James Miſſon, in truſt, for 
Charles late Earl of Tankeruille, the ſaid Earl filed a bill in the 
name of Lord Limington and his lady, againſt the now plain- 
tiff his ſon, to have the money raiſed : and alſo another bill, 
in the name of the other younger children, to have their 
portions raiſed: to which bills, the now plaintiff put in his 
anſwers, and inſiſted that the ſaid ſums were highly unrea- 
ſonable, and no way proportionable to the value of the eſtate, 
and contrary to the intention of % Lord Qulſton the 
teſtator, who deſigned the eſtate ſhould continue in the 
name and blood of the Bennet. At this time the plaintiff 
had no knowledge of the articles of 1695, and being under 
the diſpleaſure of his father, and in great difficulties, upon 
lome propoſals from the late Earl, he agrees to put in other 
anſwers, in which he owns the 8000. a piece for the por- 
tions, to be well charged, and ſubmits to the raiſing of them; 
but at this time too he was a ſtranger to the marriage articles, 
which were induſtriouſly concealed from him, but the caſe 
+ | = appeared 
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appeared to him fingly on the will and codicil of + Fobn Lord r +153 1 


Of Mon. Under theſe circumſtances, and ignorance of his 
title, he was induced to put in thoſe anſwers. The late 
Earl died in 1 722, and then upon examining his papers, ſe- 
veral briefs were found, and caſes for the opinion of counſel, 
wherein theſe marriage articles are taken notice of : upon 
which, the plaintiff applied to the defendant Milli, who 
was agent and ſolicitor for the late Earl, for the faid articles, 
but he denied they were in his hands. The plaintiff filed a a 
bill againſt him for a diſcovery, and in his anſwer he confeſſes 
that they were afterwards found among his papers, by one of 
his clerks ; ſo that the plaintiff's anſwer being put in, whilſt 
he was ignorant of his title, and it was induſtriouſly conceal- 
ed from him, ſhall not injure him; for if under this igno- 
rance he had joined in a mortgage or a conveyance, the Court 
would have relieved him, as appears by numbers of prece- 
dents; and the caſe of an anſwer only, is longer, open. 
which your lordſhip is to make a decree. 


Theſe are the general hots in this caſe; there is likewiſe 
another queſtion, that particularly relates to Lord Liming- 
in: Whether over and above the 8000/, he received as a 
portion with his lady, he is intitled alſo to 8ooo!. by the will 
of the late Earl of Tankerville ? The will takes notice of the 
appointment of 8o000!/. to Lady Limington, and leſt the ex- 
ecution of the power ſhould be defective, or the fee-farm 
rents not ſufficient, the teſtator charges all the Ofu//on eſtate 
with 8200. apiece for all his younger children indefinitely, 
which words they ſay amount to a new deviſe of 8000! to 
Lady Limington, as ſhe is expreſly mentioned with the 
younger children. The deed poll of aſſignment to Lord 
Limington was reaſſigned by him to the late Earl, who in- 
tended by his will not to vary the portions, but to make a 
further ſecurity for the payment of them, it did not appear 
at that time that the portion was reaſſigned, and that the late 
Earl ſtood in the place of Lord Limington, but he has ex- 


bpreſſed himſelf in his will, as he did by his bill. But the 


words, That his intention was not to give them more than 
one 8000/. apiece, exclude all double portions; therefore 
another queſtion is, How this money ſhall go? Whether it 
ſhall be raiſed for the executors, in truſt for the reſiduary le- 
gatees, or fink into the inheritance for the benefit of the 
plaintiff; becauſe the * is to be executed in a reaſonable 


manner. 
Mondey 
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Monday, March the 10th. 


ond, Lord Chief Juſtice of B. R. and Mr. Baron Cars 


Mr. Solicitor General opened the caſe again, and argued to 
the ſame effect as before. Si: 17 5 of 


+ Tueſday, March the 11th. 
Mr. Lutwych. 


The articles in 1695 were entered into previous to the 


marriage, and on a valuable conſideration ; and if they are 
not conſtrued to reſtrain the power to provide portions for 


younger children, they will be of little or no import; and 
tho? it is agreed by thoſe articles, that if Ford Lord Grey 


died before payment of the 20,000/. the eſtate charged 


ſhould go to Mary, in ſatisfaction of the portion and join- 
ture. It is not faid that it ſhould go in ſatisfaction of the 


lands to be ſettled, and the deſcent of the lands is in itfelf 
a payment, tho' Lord Ofjulflon afterwards agreed to accept 


15,000]. from Rahph Lord Grey for the ſaid portion, fo that 
the plaintift is plainly intitled to the benefit of theſe articles. 


The late Earl of Tankerville being by the will and codicil of 
his father, John Lord Oſuſſton tenant for life, with a remain- 
der to his firſt, and every other fon in tail male, and with a 
power to make a jointure, and provide portions for younger 
children, covenants byarticles previons to his marriage, to ſettle 
lands of 40001. a year on himſelf, and the iſſue of that mar- 
Triage, and 2000. a year for a jointure for his lady, and 5000/. 
apiece for the portions of younger children. If we conſider 


theſe articles without any relation to the Ofi-{/fon eſtate, we 


are in the, ordinary caſe; the plaintiff is a purchaſer, and 
may come into this Court to have a ſpecifick execution of 
them, and the late Earl, thongh he had taken no notice of 
his power in the articles, yet his covenant to ſettle a jointure, 
would be conſtrued to be an execution of his power, as was 
adjudged in Lady Coventry's caſe ; but it is hard to ſay, that 
the lands which the plaintiff holds under the will of his 
orand-father, ſhall be taken, as the lands which his late fa- 
ther covenants to aſſure; fo that in confideration of mar- 


Triage, and of a portion of 20,000/. he covenanted to ſettle . 


an eſtate he could not hinder him of: but ſuppoſing this 


; eſtate to be named in the articles, and that the late Earl de- 


ſigned 


The Lord Chancellor, being aſſiſted by Sir Robert Ray 
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ſigned to refer to it, it falls ſhort of the value, and is not an 
improvable eſtate, but conſiſts in fee farm rents, which are 
not as valuable as other eftates, becauſe they are not capable 
of improvement. It is agreed by theſe articles, that the 
eldeſt ſon ſhould have the lands ſubje& only to 5000. apiece 
for the portions of younger children, this covenant has 
abridged the late Earl's general power, and after the ex- 
ecution of theſe articles, he could no more appoint a larger 
proviſion, than he could make a ſale of any part of the 
eſtate ; and if the Ofſul/ton eſtate is to be taken as a ſatisfac- 
tion of the covenant, this is the only thing he parted with by 
theſe articles; but ſuppoſing them out of the caſe, no unli- 
mited power + will be eſtabliſhed by a decree of this Court, [ 11654 
if it is unreaſonably executed. By the codicil it appears, 
that John Lord Oſſulſton deſigned the eſtate ſhould remain in 
the family, and where the power is executed in ſuch a man- 
ner as totally to defeat this intention: it is in the diſcretion 
of the court of equity to reſtrain it; and it appears from the 
articles, that the parties thereto. thought 5000/. apiece to 
the younger children a good execution of the power, tho? 
the lady brought ſo great a portion. As to the anſwer, a Court 
would relieve the plaintiff againft it, even after a decree, as . 
it was obtained from him, without knowing of the articles 
and by the plaintiff in that cauſe concealing from him what 
was material for him to know, for the bill was really brought 
by the late Earl, though in the name of the Lord Limington, 
who had aſſigned over the appointment to him. 


2 
Wedrdſtay, March the 12th. 


Mr. Attorney General for the defemdints; Lord and Lady 
Limington, Mr. Paulet, and Lady el his n hong 
Mr, W ilmer, and Lady Mary his wife. 0 
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This caſe a upon the codicil * es 2 may 
be conſidered under theſe two heads, Firſt, Whether the ar- 
ticles ought to be carried into execution? And ſecondly, In 
what manner? and whether, ſo. as to defeat the appoint- 
ments for the portions of younger children? It appears from 
the articles, that the late Earl was unable to make a preſent 
ſettlement, and theſe articles were afterwards laid afide, and 
the Earl always acted without any regard to them, which is a 
ſufficient evidence that the parties waived them, and the fet= - W 
ting them up now may create confuſion, and defeat ſubſe- — 

quent 
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quent ſettlements. In 1681, Ford Lord Grey conveyed cer. 
tain lands in truſt to pay his debts, and raiſe 20,000. for his 
daughter's portion, payable as he ſhould appoint, and if it 
was not raiſed in his life-time in truſt, for her and her heirs, 
otherwiſe it was to go as the ſettled eſtate at Chillingham. 


By the marriage articles, Ford Lord Grey covenants to 
pay 20,0007. for his daughter's portion, no proviſion is 
made for the payment of the principal, but he confeſſed a 
zudgment to ſecure the payment of the intereſt ; and there 
was a proviſo in the articles, that if Lord Offul/on died be- 
fore the portion was paid, or a jointure made, the portion 
ſhould not be paid to his executors, but to Lady Oſfulflon: 
and that if Ford Lord Grey died before the portion was paid, 
all the ſaid lands ſhould come to Lady Mary and her heirs in 
full ſatisfaction of her portion and jointure. The next con- 

” ſideration is, What has happened fince theſe articles? Ford 
| #155 ] Lord Grey died before the + money was paid, and contro- 
verſies having aroſe between Ralph Lord Grey, who ſucceed- 
ed him in the honour and eſtate, and Charles Lord Offulfton 
and his lady, in relation to the eſtate and incumbrances. 
By articles dated the 18th of May 1703, it was agreed, that 
Ralph Lord Grey ſhould pay off the ſeveral incumbrances, 
and 15,co0/. to Lord Of/ul/ton, not only in ſatisfaCtion of his 
lady's portion, but of her right and title to the lands and 
premiſſes in mortgage; and that Lord Quan ſhould ſettle 
100. a year for every 10001. This was a new agreement, 
and Lord and Lady O//u/ton covenant to convey the inheri- 
tance to Ralpb Lord Grey and his heirs, which ſhews they 
proceeded on the proviſo that had happened, by Ford Lord 
Grey's dying before the payment of the money. But allow- 
ing theſe articles are not waived, but are to be carried into 
execution, the next queſtion is, Whether the Ofulfon eſtate 
is to be deemed as a ſatisfaction of the covenant, and whether 
theſe articles ſhall fet aſide the appointments in favour of the 
younger children ? It does not appear indeed that any lands 
deſcended in fee to the plaintiff from his father the late Earl, 
but his father could have hindered him from enjoying the 
O/Julfton eſtate; for no eſtate being limited by the codicil to 
truſtees to preſerve the contingent remainders before a ſon 
was born, the late Earl could have barred the eſtate by a fine 
or a feoffment, and this eſtate comes limited to him as by the 
articles. The late Earl under his general power appoints 2 


term of a thouſand years for raifing 8000. to Lady Liming- 
| . c , e, 
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ton, and another term of a thouſand years, for railing the 


like portions for his other younger children. The articles 
are general, they recite indeed, that the Ofulfon eſtate was 
ſo ſettled, that the Earl could not make a jointure, but then 
he covenants to convey lands in fee; fo that this general co- 
venant created no lien on any particular lands; where it is 


agreed by articles to ſettle particular lands, they create a a 


lien on that particular eſtate, and the parties are conſidered 
in equity to have the ſame intereſt, as if the articles were 
actually carried into execution; but where the articles are 
general, the perſon intitled to the benefit of them, claims 
only as a general creditor by ſpecialty, as was admitted in the 
caſe of Lady Coventry : in that caſe a particular power was 
recited, and the Earl covenanted to ſettle lands by virtue of 
his power (or otherwiſe) which words were adjudged to be 
only auxiliary; beſides ſettlements were drawn, wherein the 
particular lands were deſcribed, but the Earl died before the 


execution of them; ſo theſe articles can no ways affect his 


power under the codicil, either in law or equity, which he 


has executed by theſe deeds of appointment; and conſe- 


quently the appointments are good. 


And if the articles do not affect or reſtrain this power, I 
ſhall next conſider whether it is executed in a reaſonable 
manner. It is plain, John Lord Offuifton deſigned to truſt 


his ſon with + the execution of this power, and there is noſ 4157 J 


inſtance where a court of equity has controlled ſuch a power 


legally executed by a father in favour of his children, and the 
teſtator gave this power to his ſon, not only with a view to 


the Oſſuſſlon eſtate, but alſo with regard to any other eſtate 
he might be ſeized of by marriage, or otherwiſe, at the time 
of the execution of it, and was the very reaſon why he gave 
him a diſcretionary power; and when the late Earl executed 
this power, the Grey eſtate alſo of 3oool. a year was de- 
ſcended on the family; But this point is determined by the 
plaintiff's ſecond anſwer, which I do not conſider now as a 


good anſwer in reſpect of the articles, for if they were con- 


cealed from him, without doubt it ſhall not prejudice him as 
to them ; but as far as the point was open and known to the 
plaintiff, ſo far it is a good anſwer. Now the codicil is par- 
ticularly ſtated and ſet forth by the bills, and there is no 
proof of any impoſition on the plaintiff, and he has con- 
ſtantly paid the intereſt of the portions ſince his father's death. 
The next queſtion relates to Lord Limington, who claims 
goool. under the will of the late Earl, in which Lady Lim- 


ington 


} 
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_ ing/on is expreſly named, and if he does not take by this will, 
he will not have a ſhilling out of the eſtate of her father, 
though he compounded a debt of 10,000/. and good, inte- 
reſt, for 800, ſo it is natural to think the late Earl her fa- 
ther defigned her a recompence, and therefore by his will 
he ſets up the appointment, and diſcharges the truſt thereof 
for. himſelf, in favour of Lady Limington ; the portions are 
to be raiſed for all the younger children, and there is as full 
a declaration that the 8000. ſhould be raifed for Lady Lim. 
ington as for the others, but they rely on the words, But þ 
as not ta give them more than one Boool. apiece, they ſhow his 
intention, that only one 8oow/. for every child ſhould be 
charged on the eſtate; but this is not to be applied to the 
other part of the cafe, that Lady Limington ſhall not have 
the goool. becauſe ſhe before compounded a debt for another 
8000/.\ but the words as to her are to be taken in the fame 
ſenſe as to the other children. If his power was well ex- 
ecuted, the appointment was good, and the aſſignment over 
of it to the late Earl was good, and he had a power to deviſe 
it to any perſon, as we think he has, to Lady Limington. 


Parol proof N. B. The Court would not allow parol proof to be read, 
un allowed of Lord Tankerville's intention to give the 8000), by his will 
0 ed to Lady Limingtan, though her counſel inſiſted, they might 
t-ntion of read proof of his having declared fo, tho” they could not 
| <q 88 read it to charge the real eſtate by the will. W 


157. | Mr. Willi. 


Two objections have been made to the raiſing 8000. 2 
piece for the: portions of the younger children, the articles of 
F +4158 ] 1695, +and the unreaſonableneſs of the ſums, But the ar- 
ticles do not affect this queſtion for two reaſons; firſt, be- 
cauſe they are at an end; and ſecondly, becauſe if they are 
ſtill ſubſiſting, and the plaintiff is intitled to have them car- 
ried into execution, they create no lien on the Qfuuſſton eſtate, 
but the plaintiff can have a ſatisfaction only out of the real 
and perſonal aſſets of the late Earl. The waiver of the ar- 
ticles depends on the words, and the ſubſequent facts. Ford 
Lord Grey died before the portion was paid, in which caſe 
the articles were not to be carried into execution, for then 
16007. a year would deſcend on Lady Ofulften, in lieu of her 
jointure, and the plaintiff would have no occaſion for a ſet- 
tlement, for thoſe lands would come to him by deſcent from 


bis mother, and the O/#//en eſtate alſo, by the will of bis 
grand-father- 
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grand - father. The ſubſequent tranſactions alſo ſhow the 
articles were not in being, becauſe the parties take no ndtite 
of them, and the articles of the 18th of May 1703, and the 
act of Parliament to confirm them, make no mention of theſe 
marriage articles, but go on another foot, for if the 15, oool. 
had been paid to make up the 20,0007. the late Earl would 
have covenanted to make a jointure for the whole 20, oool. 
and not for what he received; and though Lady Ofulfon 
was executrix of Ford Lord Grey, if ſhe had retained any 
aſſets, the value of them, as that they amounted to 50000. 
or the like ſum, would have been mentioned. = 


But if the articles ſtill ſubſiſt, the plaintiff is not intitled 
to a ſatisfaction out of the Ofu}/en eſtate, for tho' the codi- 
cil, and the O/ul/on eſtate, are taken notice of in the arti-. - 
cles, that recital does not ſhew he intended to ſettle that 
eſtate, but rather the contrary; for the words are, That 
John Lord Offufon had fo ſettled the eſtate, that Lord Charles 
could not make a jointure, ſo they cannot effect this provi 
ſion, which we claim not by the articles, but by the will of 
our grand-father. e Ed ta G on 


As to the unreaſonableneſs of the ſums, the caſe of a 
truſtee and a father is very unlike, and all the parties ſeem 
to allow this a reaſonable proviſion, becauſe they 0 
5000]. a convenient portion when the family was poſſeſſed 
only of the Ofſulfon eſtate z and by the ſame rule, 8000. is 
a reaſonable proviſion, when the Grey eſtate came into the 
family; for the plaintiff by his anſwer confeſſes both eſtates 
to be 8000/. a year, and his anſwers are very conſiſtent, for 
Henry, one of his brothers, died between his firſt and ſecond 
anſwer, ſo that tho' he might think the ſums unreaſonable 
when he put in his firſt anſwer, yet after the death of one, 
he might ſubmit to have them raiſed for the others, 


As to the claim of Lord Zimington, it does not appear, 4159 


that when the late Earl gave him ſecurity for his lady's por- 
tion, that he defigned the appointment ſhould be concealed, 
but rather that it ſhould be kept on foot, for he might think 
it proper to raiſe the money in cafe any of the children 
died, or for other reaſons, and it is plain by his will he did 
not deſign this money ſhould fink into the inheritance, for 
he directs it to be raiſed, and has not given it. to the other 
children, or any other perſon, and his intention might be 

e anſwered, 


ah 
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anſwered, becauſe it would be only putting her in the room 


of his ſon, who died between the marriage and the making 
of his will. And the. words, Put not to give them more than 
8oool. apiece, are in our favour, they imply he deſigned all 
the younger children ſhould have 8oo0l. a piece, therefore 
we muſt have 8000/. by the will, for we had nothing before 
out of the eſtate. And if the portions are to be 5000. a. 
piece, Lord Limington never made any agreement to bar Him 


of this portion, becauſe he was alſo ignorant of the articles, 
and as he has had nothing from the late Earl, the portion he 


received ſhall not be taken as a ſatisfaction. 


As to the queſtion, whether the appointments are unrea- 
ſonable, there is a material difference whether the younger 
children apply to the Court, to have a ey execution of 
this power ſupplied ;, in which caſe the Court may conſider 
In what manner they will relieve them, or whether the own- 
er of the inheritance comes to ſet aſide the power, though it 
is well executed at law. It is neceſſary alſo to confider the 
time when theſe appointments were made. The Grey eſtate 
was then deſcended, and theſe appointments are in favour 
of the younger children of the ſame mother, by whom that 
eſtate came. They ſay we are volunteers; but it is, as I faid 
before, a material conſideration that we are not plaintiff, nor 
are the younger children to be conſidered merely as volunteers, 
for Mr. Paulet and Mr, Milmer married, and made ſettle- 
ments in proſpect of theſe portions. | . 


Mr. Fazakerley. 


If the power ſtood ſingly, the only objection would be, 
that it is unreaſonably executed, though there are no caſes 
to warrant what the plaintiff inſiſts on. The Lord Jahn O, 
/ulflon might have given his ſon Charles, the late Earl of Tank- 
 erville the whole eſtate; why then ſhall the Court control 

the indefinite power he has given him ? and the execution 
is not unreaſonable, if it be conſidered only in relation to the 
Ofſulften eſtate, the eldeſt ſon muſt be ſatisfied with the lels 
eſtate, the more + younger children there are, their quality 
as well as circumſtances muſt be conſidered. The plaintiff 


owns the eſtate to be 5000/, a year: it is probable too, that 


Lord John gave the late Earl this power, with a view 50. his 
IO”: having 
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The articles does not determine or reſtrain this power, 
becauſe they are no lien on the Oar aſtate. The cove- 
nant is to ſettle lands in fee, the articles indeed take notice of 
this eſtate, but not as of the eſtate that was to be ſettled;; 
but as of an eſtate that could not be ſettled; and ſince it 


appears that the late Earl had it under his conſideration, if 


he had deſigned to ſettle theſe lands in his covenant, to aſ- 
ſure he would have referred to them. | 
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Jun Lord Offilflen,' by his will and codicil, deviſed the 
family eſtate. to his ſon CHarler for life, - &c; with a power to, 
make a jointure, and à proviſion tor younger children. In 
1695, Chanler Lord Offifon, on a treaty of marriage with 
Mary the daughter of Ford Lord Grey, covenants to ſettle 
4000. a year in fee, and that if there was a ſon of that mar- 
riage, and younger children, they ſhould have 50000. apiece: 
for their portions} and the Grey eſtate was charged with, 
20, O00. the portion of Mary. By articles entered into he- 


1 


tween Ralph: Lord Grey, and Charles Lord Qſuulſton, and Lady 


Ofſufton, Lord Offulfon agrees to accept af 1 5, 000%. in ſa- 


tisfaction of his lady's portion, and of her right to any of 
the mortgaged premiſſes, and to ſettle: took a year jointure 

for every 10000. of her portion, but theſe articles. make no 
proviſion for younger children. Lord Charles, by two deeds 


poll, appoints 8000. apiece to be raiſed for the portions of 
Lady Bridget, and his other younger children, out of part of 
the fee farm rents of the O//ul/ton eſtate, and afterwards by 
his will, for a further ſecurity, and to prevent any defect in 
the execution of his power, the reſt of the O/u{/on eſtate is 
| D508 n, T3571 to £41 Arte 
The firſt queſtion. is, Whether . 40004, a year are to be 
purchaſed and ſettled on the plaintiff? or, Whether the Of 
allen eſtate is to be conſidered as an equivalent? and I am 
of opinion that it ought; for it was not the intent of the 
articles that 8000l. a year ſhould be ſettled, which would be 
the caſe if lands of 4000. a year ſhould be purchaſed, but 
N 2 | : | that 


and is it not the fame thing fittee he Hasttwo eftatts fte 
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that the Qſuſſſen eſtate ſhould be ſettled, ſor notice is taken 


of it · in the articles; it is about that value, and. it was in the 
[ 4160 power of & the late Eari to ſettle it, becauſe no eſtate was li- 
mited by the codicil, to truſtees to preſerve the contingent 


remainders. 


As to the next queſtion of the portions, if it ſtood. fingly. 
on the deeds, of appointment, or the will, I am inclined to 
think that 8000. for every younger child ought to be raiſed, 
though I allow that this Court will take care a general power 
de executed in a reaſonable manner, but will not interpoſe if 
the execution is not apparently unreaſonable, 


But then another queſtion is, if the marriage articles do 

not reſtrain this power? "it cannot be denied, but a perſon 

may agree to confine himſelf in the execution of fuch a 
power; let us then conſider if by theſe articles the late Earl 

does not limit his power to raiſing of 500061. apiece; he plainly 

intended by theſe articles to ſettle 4000/.' a year in this man- 

ner; 2000). a year for the jointure of his lady, 5000. a- 

piece for younger children, and the reſt of the eſtate on the 

firſt, and every other ſon in tail male; he takes care of all 

the children of the marriage, and if theſe articles had been 

carried into execution by a ſettlement of the Qfuuſfen eſtate, 

the late Earl could not augment or increaſe thoſe portions, to 

the prejudice of his eldeſt ſon; for by the ſame rule, he 
141 leſſen or diminiſh them for his advantage: and when 
lebten he has once executed his power, he cannot execute it again, 
once ex- as is reſolved in 1 C. in Diggis caſe, of a power of revocation. 
ecured, can · But it is ſaid that the articles create no particular lien on the 
not be * Oſulßton eſtate, but I think where a man has ſuch a general 
again. power, and he confines himſelf in the execution of it, that 
muſt be applied to the eſtate over which he has that power. 


0 
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The articles of the 18th of May 1703, ſeem to me only 
to confirm the former articles, which are recited as they could 
be performed at that time, and the agreement to accept 
15,0001. in full of her portion, is no variance from the " 

marriage articles, . becauſe as there were differences about the 
raiſing-of this 20,000/. the reſt might have been paid, or 
otherwiſe ſatisfied, and it does not appear that any variation 0 
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| There is another queſtion too, whether the gboOl for 
Lady Limington not being yet raiſed, as Lord Limingtam has 


agreed to take 8000“. in full of her marriage portion, ſhall 
go to him by the will of the late Earl, or to the executors, 
but this I ſhall ſpeak to hereaſter. 055 0h 55] 
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The prayer of the bill is to have the benefit of marriage 
articles, and to ſet aſide two deeds of appointment. The 


articles are not waived, but are to be carried into execution, 
and + they are not determined by the proviſo of Ford Lord 
Greys dying before the portion was paid; by the articles 


themſelves it appears, that proviſion was made for the pay- 


ment of the intereſt, and the principal before was charged on 
the eſtate, and by the articles in 1703 there was an agreement 
either for a compoſition, or the portion, and no other por- 


tion is mentioned, and therefore the firſt articles were ſo far - 


carried into execution, that the intereſt was paid, and the 
principal compounded, and the compoſition accepted in full 


of her portion; and tho it is ſaid to be in bar of all Lady 


QM ulſton's other demands, yet ſtill it is in diſcharge of her 
portion too. 9 5 e e EE 


As theſe articles then are to be carried into execution, I 
think the Oſſulfton eſtate being permitted to come to the 
plaintiff, ſhall be taken by him as a ſatisfaction, and it looks 
as if the parties to the articles intended it, for they take no- 


tice of this eſtate, and that it was ſettled by the codicil in 
ſuch a manner, that the late Earl could not make a jointure 


out of it, ſo ſoon as the marriage was to be had, (which was 


three months after) but 9” 3 was that codicil recited, but with 


a view to that eſtate, out of which he could not ſettle a join- 
ture till the portion was paid, and which he cayenants to do 
on payment, OT 85 


As to the portions, no doubt the power by the codicil is 
under the influence of this Court, to fee it executed in a 
reaſonable manner; but I do not found myſelf on that point, 
becauſe 1 think the late Earl has reſtrained himſelf by the 
articles ; for if the Ofjulfton eſtate is to be taken as a ſatisfac- 


tion of the articles, it would be ſtrange to ſay, that the Earl 


bos the ſame latitude of power left him over that eſtate he 
had under the codicil; no; the articles are a purchaſe of thoſe 
lands which he covenants ſhall be charged only with portions 


As 


of 50008. 


( +1632 ] 


De-Ferm. wy Hill. 2998-6. 
de mec L imiltetin's demands, the late Earl of - Taber. | 
Hie, "according to his: pdwer,” has charged Lady Limington's 
3 the ettatez'"bur: it is not yet raiſed, the eſtate as 
gore burtheny the appointment has been reaffigned by 
Lord Liminzton, in truſt for the late Earl of ä his 
executors, adminiſtrators, and aſſigns. And the queſtion is, 


Whether a new truſt of this affrgnment is by. the will declared 
for Lord r ee ? But we {hall conſider ay or ons 


Lord Chancellor 


Tor} The wide to ion for younger children ak this codicil, 
take care Whs ſubject no doubt to the direction of this Court; but the 

fee gene- queſtion now is, If the late Earl has not reſtrained himſelf: 
4 een It appears by the articles not to be the intention of the par- 
an eſtate ties, that 4000. a year ſhould be purchaſed, Lord Charles was 
] +163 ] + then in poſſeſſion of the O ſlſton eſtate of that value, which 
with por- would anſwer the articles, and they plainly refer to'the codi- 
py Tor eil, and this eſtate; and the reaſon why the parties went 


younger 
4 1-9 he is upon articles, and that no ſettlement was made, was, becauſe 


executed in Lord Offul/ton could not make a jointure till the payment of 
A the portion. As to the power, by theſe articles all the 
| children are purchaſers ; he has limited the eſtate to the eld- 
eſt ſon, and laid on 5000/. apiece for the portions of younger 
children, and any further charge is null, and the appoint- 
ments are void for ſo much. The articles are not waived, 
but by tlie plain intention of the parties are ſtill fubbiting; 
I queſtion if they could be waived, ſuppoſing the provlſo had 
happened, muſt the eldeſt fon Have nothing at ys 'beeaulc 

a greater” eſtate deſcended to the mother. | 


Lord Be agrees to accept of 8000 * the aſſign- 
ment is made over, in truſt, for the late Earl, ſo the eſtate 
not having bore its burchies; this money mult be raiſed prima 
facie for his executors; but the queſtion is, If the will does 
not amount to a deviſe of the truſt ? and then Lady Liming- 
ton will take as a legatee, and muſt be paid after n 


but let this Powe be ſpoke to on ITO 
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De Turm. S. Hill, 1748-9, 
Friday, March the 11th, 


Mr, Solicitor General for the | defendant Charles Bennet, 
commonly called Lord Offulften. e 


The will of the e we mois: of 


the appointment for Lady Limington s. portion, but not that 


it had been reaſſigned for his benefit, and that there might 
be a defect in the execution of his power, or that the fee- 
farm rents might not be ſufficient, and to ſupply any ſuch 
defect, or want of value, and for the ſpeedier raiſing the 
portions, he deviſes all the Ofulfton eſtate, &c, the will 
makes no variation of the right of the. parties, but is rather 
a confirmation, and there appears no intention in Earl Tank- 
erville by this will to transfer any right, or to give a new 


right; and if the ſecurity proved ſufficient, and the power | 


was well executed, nothing pafſed by the will, and the 
words, But fo as not to give them more than 8000l. apigee, were 
put in to evidence his intention, and to avoid the preſent 
queſtion, becauſe Lord Limington had accepted $000). in 


full of his lady's portion, But it is objected, that the word 


Give ſhews his intention to give them ſomething by this will; 


no; he does not defign to give them any thing by the will, 


or to introduce a new deviſe, but to confirm what was al- 
ready given, and uſes no deviſing words. The aſſignment 
in truſt for the late Earl was a ſecret, at leaſt his will makes 
it ſo, and if he had deſigned to renounce the benefit of this 


truſt, it is not to be ſuppoſed 4 but that he would have uſed [ +164 ] 
words to that purpoſe ; ſo that when this 8000. is raiſed, 


Lord Limington will ſtand a truſtee for the executors of the 
late Earl, and it muſt go into the perſonal eſtate, for the 
benefit of the reſiduary legatees. 


Mr. Attorney General for the defendants, Lord and Lady 
Limington. 


The late Earl of Tanlerville, by the aſſignment to Sir 
James Miffen, was undoubtedly intitled to the benefit of the 
appointment of the portion of Lady Limington, and to have 
it raiſed, either for his own benefit, or for thoſe to whom 
he ſhould diſpoſe of itz and the queſtion is, Whether he 
has deviſed it to Lady Limington ? It is admitted, he did not 
advance a ſhilling for her portion, but compounded a debt 


of 10,000}, and  ga@o!. intereſt for 8000. this therefore 


went 


went to increaſe. his perſonal eſtate, and it is to be preſumed 
that in honour and juſtice he would put her on the ſame foot 
with her other ſiſters, and therefore the words ſhall have this 
conſtruction put on them, if they are capable of it, as we 
think they plainly are. £ | IE 


The will recites the appointments he had made in execu- 
tion of his power; it does not take notice indeed of the aſ. 
ſignment to Sir James Miſſon, not becauſe it was a ſecret in 
the family, for that does not appear ; or that he would make 
it a ſecret by his will, for what purpoſe wauld that ſerve, when 
at his death it would appear, but becauſe he deſigned to 

take no benefit by it, he ſays, that in execution of his power 
by the codicil, he charges the whole eſtate with the payment 
of 8000/. to his daughter Wallap, and his other younger 
children. Suppoſe then the former execution to be defective, 
is not this a new execution of his power, expreſliy in favour 
of Lady Limington, and it is mentioned to be for her, in the 
ſame manner and form of words as for the other younger 
children, and therefore the teſtator ſhall be ſuppoſed to 
mean the ſame thing by the ſame words; he limits by the 
will a new term of two thouſand years, this is a new legal 
eſtate, and a new truſt is created for the benefit of Lady 
Limington, the ſums are to be levied and raiſed for the benefit 
of his four younger children, and he makes no diſtinction 
between them, and the words are as plain as if he had ſaid 
for the benefit of his four younger children, which would 
have admitted of no diſpute. The words, But not to give them 
more than 8oool. apiece, ſhew, that he intended to charge the 
eſtate but with one 8000/. not that he did not deſign to deviſe 
this g oO. to Lady Limington, becauſe ſhe had received 80000. 
compoſition money for a debt, and they cannot be taken in 
this ſenſe in reſpect of Lady Limington, becauſe they are 
equally applied to all the children, and the diſpute in queſtion 
is not, Whether two 800c/. ſhall be raiſed, but to whom the 
[ 7165 truſt of one belongs? and thoſe words ſhew f he deſigned to 
give them ſomething, and only manifeſt his intention, that 
they ſhould not have two 800of, by his gift, he had given 
Lady LZimingian nothing before. | 


Mr. Fazaterly. 


0 * ho. BA; * 6 th. "— aaa 


By the expreſs words of the will, the truſtees are to levy 
and raiſe 8000). to his four younger children, ſo that he has 
; explicitly 


8 . 
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De Trim. : 8. | Hill. 1728-9. | 


explicitly declared the truſt to be for their benefit, and he 

ſays afterwards, It being his intention that the portions ſhould 
be raiſed for the benefit of his four younger children; ſo 
that to ſay he deſigned three of theſe ſums for his younger 
children, and the fourth for his executors, is ſaying directly 
contrary to the words of the will, and the intention of the 
teſtator, and he had not in view the 8000. he had paid 


Lady Limington, but only the fums he had charged. 


— 


Mr. Baron Compns. 


Lord Limingion, previous to his marriage with Lady 
Bridget, one of the daughters of the late Earl of Tankerville, 
agrees to accept 8ooo. in full of her portion, and to ſhew that 
he did hot expect any advantage from the ſums to be raiſed 
for younger chiidren's portions, , purſuant to the power of 
the late Earl, he aſſigns all the benefit he might claim thereby 
to the ſaid Earl: When the Earl made his will, it was cer- 
tainly in his power to have relinquiſhed this advantage, but 
the queſtion is, Whether the words are clear to give the 
806ol. to Lady Limington? And from the conſtruction of 
the whole will, I think they are not; the recitals do not ſhew 
any ſuch intention, and it is plain by the directions, that he 
deligned this will only to ſypply any defect in the power, or 


value of the fee farm rents; this is his deſign in expreſs 


words, and it is hard, by an implied conſtruction, to put a 
different meaning on them : it is objected, that when he 
creates new terms of 2000 years, he ſays the truſt of thoſe 
terms is to raiſe portions for his four younger children; ſo 
doubtleſs it was, he deſigned the portion of Lady Bridget 
ſhould be raiſed as well as the other portions; and it cannot 
be intended from the words, that theſe portions ſhould be 
diſpoſed of in any other manner, than if they had been 


raiſed by a decree, or otherwiſe, and then they who had 


transferred their right, would have held them in truſt for 
thoſe to whom they had aſſigned them, the teſtator could 


not well have expreſſed himſelf otherwiſe; but he does not 


ſay how the money, when raiſed, is to be diſpoſed, but 
leaves that to be explained by former agreements. He had 
made appointments, not only for raiſing the portion of Lady 
Limingten, but of the other younger children, and recites 
both appointments in his will, and his intention was, that 
the eſtate deviſed ſhould be only an additional ſecurity. It is 


| aid that by the words, But not to give them more than Boool. L f 166 } 


apiece, 


„ * * | "PO 

| Term. S. Hill. 15289. 
apiece, it is plain he deſigned to give them ſomething, but! 
cannot ſee the inference, he gives nothing by way of deviſe, 
but uſes thoſe words to exclude any conſtruction that he 


defigned by thoſe new terms, to give more than he had by 
former appointments. $i | | 


Lord Chief Juſtice Raymond. 

I am of the ſame opinion with Mr. Baron Compyns : There 
can be no doubt as it ſtands on the aſſignment; for Lord 
Limington has declared himſelf ſatisfied, and aſſigned over 
the appointment in truſt for the late Earl of Tankerwille, 
but the queſtion is, Whether the will gives this truſt back 
again ? and we cannot by implication ſuppoſe ſo, contrary to 
the expreſs words, the will recites the codicil and the ap- 
pointments, and leſt there ſhould be any defe& in the ex- 
ecution of his power, or that the appointment ſhould not be 
ſufficient, he charges all his eſtate with the portions of his 
| younger children, and veſts a term of two thouſand years in 
_ truſtees, for the ſpeedy and eaſy raiſing of the ſaid portions, 
that were to be raiſed by the appointments : and he ſays al- 
ter, that they were to be a further ſecurity for the ſaid por- 
tions, as to the words, But not to give them more than 8000l. 
apiece, he makes himſelf the giver by the appointments, and 
declares he deſigns to give them no more; and this he had 
already given to Lord Limington, and the words are ſtrongly 


againſt him. 
Lord Chancellor. 


Lord Limington certainly made a diſadvantageous bargain, 
his lady was intitled to 10,000/. and intereſt, and he was not 
unapprized of her right, becauſe it is recited in his marriage 
articles; and he covenants to releaſe it, and to accept 8000/. 
in full of her portion, and afterwards he executes a releaſe 
and affigns the deed of appointment for raiſing the money to 
Sir James Miſn, for the benefit of the late Earl of Tank»r- 
ville; but the money muſt be raiſed in the name of Lady 
Limington, and the will be a truſtee for the Earl: but the 
queſtion is, Whether ſhe is now a truſtee for his executors ; 
or whether he has deviſed the truſt to her ? he certainly has 
not in plain expreſs words; ſo that his intention mult be 
made out by implication, which can never ouſt an expreſs 
declaration. 'The plain intent of his will was, leſt 1 
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ſhould be any defect in the execution of his power, or the 
ſccurity, he charges all 'the'eftare with a new term, which 
was not in all events to be liable; but if the fee farm rents 
were not fufRicient., then to raife the pörtions, or fe much 2s 
they would not raiſe, his intention was to raiſe the ſums 


£4, 


portion being aſſigned to the late Earl of Tankerville, muſt go 
to his executors when it is raiſed, _ n 


Tbe late Earl Havin 8 evil ed | 80607. | apiece to his younger | 
children, and your lordſhip having. determined he had a 


power to charge, the eſtate with 5000. only, the reſidue to 


ought to be made good out of his perſonal eſtate. If one charge only 
grants an annuity out of his manor of Dale, and has uo _—_ = 

ſuch manor, yet the perſon of the grantor will be liable to ggrerzoco). 
the annuity, Children are conſidered as creditors, and de- apicce, ſhall 
fective ſurrenders are frequently made good by a court of cee. 
equity for their benefit. in the caſe of Savil and Blackett, B perional 


| decreed in 1722, lands were ſettled in truſt to the uſe of ene, be- 


A for ninety nine years, if he ſhould fo long live, remainder cauſe be 

to truſtees to preſerve contingent remainders, remainder to _& 
his firſt, and every other ſon in tail male, remainder over, charge the 
with a power to 4, to charge the eſtate with portions for his lands, and 
younger children : A, the truſtees, and his eldeſt ſon, join d. — 
in a common recovery of the lands; afterwards A makes his Agen 
will, and reciting his power, charges the eſtate with 1000. his pe 
for the portion of his daughter, and alſo deviſes to her 1000/. ate. 
There the common recovery having extinguiſhed his power, If one 
Lord Macclesfield decreed that the 10ocl. charged on the — 
eſtate ſhould be paid out of the perſonal eſtate of the teſta- of the ma- 
tor, becauſe it was the caſe of a daughter; and that it ap- vor of Dale, 


peared by the will he deſigned ſhe ſhould have it. In that udbeg ng 


| = ſuch manor 
caſe the father executed a power he had not, here he has yer his per- 
executed his power further than it extends. — is Ha- 
i le. 


A having a power to charge lands with portions for younger children, ſuffers a recovery, 
an! after by will reciting his power, he charges the eſtate with 1ccol. for the portion 
© his daughter, aud deviſes her 10001. the recovery having extinguiſhed his power, 
the 1000l. charged on the lands was decreed to be paid out of his perſonal eſtate. 


Lord 


0 e. 8. Hil: w 


Lord Chancellor. 4 


Von need not labour this point; for by the will of as 
late Earl of Tankerwlle, it appears that theſe portions are 
only to be raiſed out of the lands, and the whole perſonal 
| eſtate js deviſed away. The Court therefore declares, 

that the articles dated the 19th of Fune 1695, are ſubſiſting 
and obligatory, and ought to be carried into execution; and 
that the Ofulfton eſtate is the 4000/. a year intended by 
thoſe articles to be ſettled, which being limited by the codicil 
of John Lord Offulſten to the plaintiff in tail male, who was 
in poſſeſſion at the death of his father, and Charles the late 
Earl, having done no act to defeat that limitation, it is to be 


[ #168 ] conſidered as a + performance. of the articles on his part; 


and therefore, as to ſo much of the bill as prays a ſettlement 
of lands of 4000/. a year, on the foot of the ſaid articles, 
the bill is to be diſmiſſed: And the Court alſo declares, that 
the. power given by the codicil of John Lord © u Offulfon to 
Charles his ſon, to make proviſions for younger children, was 
reſtrained by the ſaid articles to 5000/. apiece, and that un- 
der the deeds of appointment, and the will, gooo/. apiece, 
and no more, are tq be raiſed for, and as, the portions of 
his ſon Gray Bennet, and of his daughters, Lady Limington, 
Lady Annabella, and Lady Mary, with intereſt from the 
death of the late Earl, 
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FILEWOOD & ar, verſus PALMER & r. 


bo ie, | Caſe $6. 
Mr. Attorney General for the defendants. | 223 


| 3 FTF dhe Rolls. 
THIS is the day for the defendants to ſhew cauſe, „„ 
an injunction ſhould not be granted. The plaintiffs, who ; 
are tenants of the manor of Valion upon Thames, in the 
county of Surry, have brought this bill for an injunction, to 
reſtrain the defendants from digging clay to make bricks, 
from cutting down. the furze, and hindering them from their 
right of paſture in the waſte of the ſaid manor, and from in- 
cloling the common fields. The defendant Mr. Palmer, 
who is lord of the manor, granted a licenſe to the defendant. 
Lord Shannon, a-tenant of the ſaid manor, to dig for brick- 
earth to enlarge the offices belonging to his meſſuage within 
the ſaid manor, under which licenſe he has dug up about two 
acres of the waſte, which conſiſts of fix thouſand; and the 
plaintiff's affidavits do not ſhew that ſufficient common is not 
left, and they-infiſt- by their bill, that they have a right to 
dig the ſoil, and take the turf for their meſſuages, ſo that 
Lord Shannon, as a tenant, has a right alſo to the bricks, to 
be expended on the premiſſes. FN 
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The plaintifls ſay, they have a right of common in the 
common fields, fron: the time the corn is taken away, till 
the lands are ſown again, and that our incloſure (which is 
only + of ten acres) is an obſtruction to this right, whereas [ 4170 ] 
it will not take away, or prejudice it, Mr. Palmer has only 
made a ditch and a fence on the fide of the road, to prevent | 
the cattle entering the ſaid fields, as they paſs to and from 
Suckbury Ferry, which carries them from Middleſex to Surry, 
and from Surry to Middleſex, and they are open in ſeveral 
places for the cattle to come in. 155 

| r. 


the cemmoners, for the gra 


to the paſture, furze, and turf, but do not ſwear we have 


De Term. Paſth. 1729. 
N Mr. Wills. * 


The lord has certainly a liberty to make brick in the waſte, 


if he does no injury ta the tenants; and the ſtatute of Mer. 
ton, 20 H. 3. ch. 4. is in our favour, by which the lord may 
cloſe, if he leave.ſufficient for the tenants, and if he may 
incloſe, ſure he may afterwards do what he pleaſes with the 
mclofure, and why may not he uſe the ſame liberty in part 
of the waſte without incloſing, for that will be leſs damage to 

Wand furze will grow again, and 
then they will have the benefit of them, whereas if theſe 
two acres had been inclofed, they would haye. loſt. all advan- 


Mr. Fozakerly, ©, 


tage of them. 
The waſte of .a manor belongs to the lord, and he is in- 


titled to every thing in it, from which he is not excluded b 


the cuftom of the manor. The plaintiffs intitle themſelves 


not left ſufficient for them, whereas they ought to have made 
out very clearly that they were prejudiced.” The lord may 
exercife his dominion, and incloſe, though the tenants have 
a right in every part of it, and if the plaintiffs had brought 
an action againft the lord, they muſt fhew by their declara- 
tion, that they could not enjoy the common in fo ample a 
manner. In the northern counties, the lords greateſt eſtates 


lie frequently in their waſtes, and it would be the greateſt 


injury to them, if their tenants could reſtrain them from 
N 
Mr. Solicitor General for the plaintifffs. 

This bill is brought by the tenants to eſtabliſh their cuſ- 
toms, and to be quieted in the enjoyment of their common, 
againſt incroachments, and ſets forth, that as well the free. 
hold, as the copyhold tenants of the maner, have a right of 
turbary, paſture, and furze, and that the digging for brick 
by the defendants is an injury to this right, and more pre- 
judicial, than if the lord had incloſed fo much; if pits are 
dug in the incloſure, the damage reaches no further, but if 
they are dug up and down in the waſte, they may prove very 
deſtructive to the tenants cattle; and theſe pits may be con- 


171 J ſidered as a nufance + in the waſte, and the defendants ought 


to be reſtrained from digging, at leaſt till they have put in 


their anſwers. 


We 


Err rm, , ,, ao ac , I IIIa 2 — 


a woo 


0 


De Term. Paſch. 1729. 


We do not defire the incloſure to be abated, but only an 
injunction to prevent further and future'incloſures, and the 
lord cannot incloſe, though he leaves gaps here and there 
for the cattle, becauſe thoſe are not ſo beneficial, as to have 
the fields lie open. But whatever right a lord who is owner 
of the inheritance has, the defendant is not ſuch a one, but 
only a leſſee under the grant of the Crown; ſo that what he 
is doing he bas no right to do, and is injurious to the Crown, 
and this Court will take care that the right of the Crown 
ſhall not be prejudiced, by what means ſoever the right ap- 
pears to them, and therefore will reſtrain, the defendant by 
injunction from committing further injuries to the Crown. 


Maſter of the Rolls. 


I think the defendants have ſhewn good cauſe, why an 
injunction ſhould not be granted, becauſe it would be a pre- 
judice to the lord, who'is owner of the ſoil. By the ſtatute 
of Merton, he may incloſe againſt the tenants, and by the 
ſtat. of Weſiminſt. 13 Ed. 1. ch. 46. he may approve, againſt 
thoſe who have a right of common, if he leave ſufficient. ; 
if he does not, they have a proper remedy againſt him at 
law, but the plaintiffs in their affidayits, do not ſwear that 
there is not ſufficient common left. I am not fatisfied that The Court 
injunctions as to lands, by the courſe of the Court ought to fungiert. 
be granted before anſwer, (unleſs the defendant prays time to lands be- 
or is in contempt) only in two caſes, to ſtay waſte, becauſe a fore an- 
writ of waſte lies at common law, and to quiet a poſſeſſion Ae = 
on the ſtat, 18 H. 6. ch. g. where the plaintiff has been it only, d 
the actual quiet and peaceable poſſeſſion for three years laſt ſtay waſte, 
paſt before the filing the bill. And it ſeemed to him that and to quiet 
this injunction could not be ranked under either of theſe —_—_— 
heads, and he thought the Court ſhould be extreme cautious the plaintiff 
in granting extraordinary injunctions before anſwer eſpecially, has been 
for he remembered a caſe where an injunction to ſtay work- _ a 
3 . N ; PERGER 
ing a colliery till anſwer, did irreparable damage. The in- poſſeſſion, 


cloſure is a benefit, rather than an injury to the plaintiffs. 2 — 
ing t 


bill. 1 Ven. 156. Curſ. Canc. 450- 


/ 


Lord Chancellor. 


The lord 
may incloſe 


As to the incloſure, the plaintiffs having a right of com- 
mon in the common fields, only by reaſon of vicinage, the j,,g ia 
„ which . 

others have commons, only by reaſon of vicinage. Co, Lit. 122. a. 7 Co. 5, 4 Co. 38. b. 


lord 
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De Term. Fach 19 9. 


| bd may incloſe; but if he had no right, this incloſure is 2 

| ſervice to the plaintiffs, But the principal queſtion relates 

to the digging for bricks. If the Court ſhould be haſty in 

[ +172 J granting + theſe injunctions, the lord could not open a mine, 
OP we fer fear the tenant ſhould file his bill, becauſe he has a right 
io to the turf. The ſoil is the lord's, and the commoner has no 
lord of the right toit, or can take it away, or kill a rabbit on it, but is 
manor, to intitled only to the herbage, and that not excluſive of the 
reſtrain ot lord (unleſs by cuſtom). or in an unlimited manner, but only 
ging brick- for the cattle levant and eouchant on his tenement ;z and fhall 
earth in the the Court, before anſwer, reſtrain the lord from what is ſo 
waſte, in clearly his right? the plaintiffs may bring their action, but 
Pe in this they muſt declare the lord has not left them ſufficient 


- theieright In t 


of common, common; and he may prove and give in evidence they have 
and ona ſufficient, 2 Fern. 116, there the Court was ſo far from 


1 -- "12 granting an injunction, that the bill was diſmiſſed, and the 


ſwer, the Plaintiffs left to their remedy at law ; and therefore I allow 
Court re- the cauſe, and the order for the injunction muſt be dif. 
tufedt® charged. 2 Vern. 301, 356. 18 8 | 


grant an in- 
junction, | | 93 | | r 
becauſe the foil is the lord's, and the plaintiffs had not ſwore that he had not left them 
ſufficient common. e ; bes 


And his lordſhip and the Maſter of the Rolls agreed, that 
the eſtate of the defendant could not be taken notice of by 
the Court. The Maſter of the Rolls ſaid, that poſſibly 
after anſwer, if it appeared the lord was making a very un- 
reaſonable uſe of his ownerſhip of the ſoil, to the plain da- 
mage of the tenants, the Court might grant ſuch an injunc- 
tion as was now aſked ; but he was not fatisfied it ought to 
be granted before anſwer, be the caſe what it will, 


Caſe 87. wy Saturday, May the 17th. 

At the | a 

WN 1 PETITIONS. 
ANONYMUS. 


65g THE Clerk in Court may pray payment of his bill of 
may vro- Coſts in this Court, either againſt the ſolicitor, or the client, 


ceed here tho” he cannot proceed at law againſt the client, for want of 
for his bill, Pi ; | 


again t the ü | | : 
ſolicitor, or client, though he cannot ſue the client at law for want of a retainer. 


. 22 


De Term, Faſab. 1729. 
maedneſlay, May the 21ſt. 
| BARRY verſus EDGWORTH. 
Me, Attorney General for the plaintiff. 


THE bill is brought by Mrs, Barry, the ſiſter of the te- Ab. Eg. Caf. 
ſtatrix, to have the deeds and writings brought into Court 178. 8. C. 
for their ſafe cuſtody, ſhe being intitled, as heir to her + ſiſter, [ +173 ] 


to the reverſion of the lands deviſed to the defendant for life. 
And the ſingle queſtion for the judgment of the Court is, 
on theſe words of the will, I give and bequeath all my 
© lands and eſtate in Upper Cate/by in Northamptonſhire, with 
all their appurtenants, to WÄilliam Edgworth, Eſq;“ Whe- 
ther they carry a fee, or an eſtate for life only, I allow that 
the word eſtate carries ſometimes, not only the thing itſelf, 
but all the intereſt the party had in it; as, where the teſtator 
deviſes all his real and perſonal eſtate whatſoever : and this 
was ſolemnly adjudged in the caſe of the Counteſs of Bridg- 4 
water verſus the Duke of Bolton, 1 Salk. 256, Caſ. 15. 


though till that reſolution, this has been a point much doubt- eſtate will 
ed, and often debated ; but the word eſtate does not always, paſs a fee. 


and neceſſarily carry a fee, for where it is coupled only with 
perſonal things, it will extend only to them. The word eſtate, 
in this will, is but a deſcription of the thing the teſtatrix 
deſigned to paſs: all my eſtate in Upper Cate/by is only a 
local deſeription, but the legal intereſt cannot be ſaid to lie 
there, for that is only in confideration of law; and there is 
a great difference between the words, All my real eſtate, and 
the words, All my real eſtate at ſuch a place. 


Mr. Robins.” 


In the caſe of Mitinſon verſus Merryland, Cro. Ca. 323, 
the intention appeared plain to give away every thing, yet 
the fee did not paſs. In 4 Mod. 89, Carter verſus Horner, 
no judgment is given, which ſhews it was no plain caſe. In 
Smyth verſus Tindal, in 1706, it was adjudged in B. R. 
That by the words, AH my lands, tenements, and heredita- 
ments, a fee would paſs, but that conſtruction was made in 
favour of a perpetual charity, . . 
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3 Keb. 245. 
C. 64. $4 
Lew. ql. 

3 Mod, 45. 
Scyl. 281. 

1 Rol. Ab. 
834. 


The words, 


tubole re- 
mainder, in a 
will, paſs a 
fee. 


De Term. Pajch. 1729. 
Mr. Solicitor General for the defendant. 


I allow that a deviſe of all my lands paſſes only an eſtate 
for life, and the counſel for the plaintiff likewiſe agree, that 
a deviſe of all my real eſtate will extend to all the intereſt the 
teſtator had, and if he was ſeized in fee, will paſs the inhe- 
ritance; and that there have been no variety of opinions 
fince the caſe of the Counteſs of Bridgwater verſus the 
Duke of Bolton, unleſs thoſe words of the will are controlled 
by any other ; but in our cafe there are no other words to 
make a variance; they. ſay, if the word fate is coupled 
with perſonal things it will extend only to them; but this 
argument turns againſt them, for here the word eſtate is 
coupled only with lands, + which paſſes the thing, and the 
teſtatrix made uſe of theſe words to prevent all doubt, and 
to ſhew ſhe intended to paſs away all her intereſt in thoſe 
lands, which ſhe had before deviſed by expreſs words. The 
words in Upper Cate/by are added by way of reſtriction of the 
lands, not of her intereſt, for ſhe might (for ought appears 
to the contrary) have other lands lying elſewhere ; and 1 
Mod. 100, Wilſon verſus Robinſon, is an authority in print. 


M r. Peere lewis: 


In a will, no ſtrict legal words are requiſte ; but if the 
meaning of them is plain, they are to take effect, and no 
words in a will are to be rejected that can have a reaſonable 
ſenſe put on them. If the word fate, is not made uſe of 
in this will to paſs a fee, it is uſeleſs, and put in to no pur- 
poſe, . in many of the book caſes, the word may be ſatisfied 
by conſtruing it to paſs an eſtate for life; but this is done 
here by the word lands, ſo that it muſt paſs the fee, or no- 
thing. In the caſe of Wi//on and Robinſon the ſame objec- 
tion was made to the reſtriction of the place as here, but was 
over-ruled. In the caſe of Norton verſus Lad, 1 Lutwych 

55, the words, I give the whole remainder of all thoſe 
lands which I have given to my ſiſter Alice, paſſed a fee; but 
All my eſtate, are more proper words to paſs the inheritance, 
than my whole remainder ; and the intention of the teſtatrix 
is plain; for ſhe has given the defendant, whom ſhe de- 
ſigned to marry, all her perſonal eſtate, even her wedding 
cloaths, and ſhe takes notice of the plaintiff, her ſiſter, and 
bequeaths her 100/. and I have known many caſes adjudged 
at niſi prius, on the authority of the caſe of the Counteſs of 


Bridgwater verſus the Duke of Bolton, 
3 Mr. 


e wv wave ic 


viſed all her lands, and all her intereſt in them. 


De Term. Paſch. 1729. 
5 Mr. | Attorney General's reply. 


The words, whole remainder, are of the ſame' import, as 
remainder in fee; and the caſe of Wilſon and Robinſon, 
though it ſeems againſt us, is very diſtinguiſhable from ours, 
there was a particular cuſtomary intereſt, and the words de- 
ſcribe and paſs all that cuſtomary, or tenant right. 


Maſter of the Rolls. 


The caſe of the Counteſs of Bridgwater verſus the Duke 
of Bolton, was often argued, and Mr. Cowper (afterwards 
Lord Cowper) who was of council with the Duke of Belton, 
adviſed him not to bring # writ of error. It has been ſaid: 
that + ſeveral caſes have been fince adjudged accordingly l #1 75 J 
niſi prius; and I have known many deerees made in this 
Court on that authority. In that caſe many former reſoln- 
tions were cited that agreed with it, and none that claſhed.” 
By that reſolution, a deviſe of all my real eſtate, or of all 
my real eſtate in ſuch a particular place, will ipaſs the inhe- 
ritance of all the lands the teſtatof had the fee of; for ac 
cording to Mr. Solicitor General's diſtinction, confining the 
words to ſuch a place, does not reſtrain the intereſt of the 
deviſee, but the thing; ſo if the teſtator has lands in A and 
B, a deviſe of all his eſtate in 15 will 208; the fee, | 


The word gate primarily imports the intereſt A Kae his The word 
in any thing, but ſecondarily the thing itſelf, becauſe it is Nate, pri- 


impoſſible to have the intereſt without the thing. The 2 


words of this will plainly ſhew it was the teſtatrix her inten- intereſt in 
tion to paſs the fee; ſhe not only gives the thing by the the thing, 


word /ands, but adds the words, and ate, if the words had 2 


been, All my landt, or ęſtate, Iam of opinion that lands and tning ice. 
eſtate would have been only terms ſynonimous; but the word , What 


ate here has an additional ſenſe, and is, as if ſhe had de- baſſes by a 
deviſe of all 

my lands, 

or eſtate, 


By the words, I give and bequeath all my lands and eſtate in Upper > dk a fee paſſes, 


and the words, In Upper Cateſby, do not reſtrain the intereſt of the deviſee, but the thing, 
ſo that lands lying elſewhere will not paſs. 


The caſe of Wi ſon and Robinſon does not come up to this, , 690, 
caſe, for what was his tenant right, but a right to the inheri- 564. 


tance ſub modo ? I have no doubt on theſe words; and Chan. Caf, 


262, 196, 


| Styl. 293. 3 Mod, 45, 104, Show. 348. 4 Mod. 89. Poſt. Cal. 133. 


O 2 | though 


wa 


— 


— — —— TER 
e 


— — 
— ʒ8 > 


— 


2 — 7 : = 
- ODEs" CIR A Wn ot. 
ht Sag === — — 


CCC — — — 
—̃— — — — 
— — SR - 


þ 
i 
i 
$4 
x 

1 
Rb 
4 


. A EEG NEE 


— 


5 


— — „ * 
— 2 —»2‚˖. .,˖o“᷑ on 3. 


a n 


” "> r 
n 


De Term. Paſch. 1729. 
though it is uſual on a point of law for the Court to direct a 
trial, or a caſe to be ſtated for the opinion of the Judges, I 
ſhall not do either in this caſe, but will difmiſs the bill, be- 
cauſe the plaintiff, after the death. of the Gan. t. 
bring an A 


Caſe 89. Ws AS 3 | | 
At the ; Friday, May the 23d. 
Chancel- | 

lor's houſe. 1 ; 

Lord Chan- MOT I O NS. 
cellor. 8 


ANON YMUS. 


1. 15 ie 3 moved that the plaintiff ke give focurity 


in the ſer- to the ſenior fx Clerk, not towards the cauſe, to pay coſts, 
viceof a' on affidavit of his- being i in the ſervice, and under the pro- 
foreign en- tection of the Genoeſe envoy, and produced a precedent, 


voy, he muſt 


give ſecu- 8 Ann. made by Lord Cowper. And the en Chancellor 


2 to pay _ an order accordingly.” 8 1 0 ue 
co 

[ 4176]. + By the conſtant rules of the Court a dedimus to take an 
By the rules anſwer is returnable the firſt return of the next term, but 
& the Court by the practice it is not returned, till the ſecond return of 


dedi 
eee Hilary and Trinity terms, becauſe the vacations between 


ble the firſt Michaelmas and Hilary, and between Eger and Trinity 
return of terms are ſo ſhort, and this practice was aces by. the | 
13 Maſter of the Rolls, | 


term, but 

by the prac- 

tice it is not 

returned till the ſecond return of Hilary and Trinity terms. 


JE 


TY | 


=;Dr 


Term. S. Trin. 


* 
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| 1729. | 


Monday, June the 16th. . 
In Court. 


NICHOLAS & al, verſus SOUTHWELL & al'. Maſter of 
| | ; ; the Rolls, 
WHERE lands are deviſed in truſt, to ſell to pay debts, yy... 

the creditors are ceſtuy que truſt, and may bring a bill for a 1anas are 
ſpecifick execution of a contract, for a purchaſe of part of deviſed for 
the lands, or to have the benefit of any other agreement 8 I 
relating to the eſtate, made by the teſtator in his life-time. credltors 
And it was decreed in this caſe, That the perſonal eſtate may bring 
ſhould be applied in the firſt place for the payment of debts ; 3 for 

if that was not ſufficient, then the real eſtate in poſſeſſion, tion of . 
next in reverſion, then the ſpecifick legacies, and laſtly, the contract 


eg 0 made by the 

wife's paraphernalia teſtator, for 

| | | _ a ſale of part of the lands. 

How the eſtate in ſuch a caſe is to be applied to pay the debts. Welſ. $vo. Rep. in 
Canc. 179, Swinb. part 6. ſect. 7. Cro. Ca. 343, Moor 213. Caf. 354. 


Tueſday, June the 17th. 1 1 6 
In Court 
THOMAS verſus WILLIAMS. | m_—— 


Mr. Attorney General for the plaintiff. 


MR. William, deviſed to his daughter Gladis 2501. for 
her portion, and for the better ſecurity of the payment, he 
deviſed all his real eftate to the defendant Lewellin Williams 
his ſon, and his heirs, in truſt, out of the rents and profits, 
two years after his deceaſe, to pay the money, and appoint- 
ed the defendant his executor. Michael Williams, by arti- 
cles, reciting, That a marriage was ſhortly intended to be 
had with + the ſaid Glazis, and that ſhe was intitled to 2 5ol. 
under the will of her father, and that her mother had 

agreed 


- — — 
—— — — — ON - — 


De Term. S. Trin. 1729. 


agreed to give her 2801. more, covenants, in conſideration 

- of the ſaid 500. to aſſure lands of 200. a year on the iſſue 
of that marriage, and on 100/. a year on Gladis for her 
jointure, the marriage was had, and the mother paid the 
2501. Michael Williams made his will, and appointed his 
wife Cladis executrix and reſiduary legatee, and having never 

received the 250. in his life-time, it ſtill remained the eſtate 
of Gladis ; ſome time after, Thomas the plaintiff made his 
addreſſes to Gladis, and pending the courtſhip, ſhe gave a 
receipt to the defendant her brother, whereby ſhe acknow. 
ledges to have received 250. in full of what remained un- 
paid as the conſideration of her jointure, the marriage took 
effect, and Gladis is ſince dead, and this bill is brought by 
the plaintiff, as her adminiſtrator, to be paid the ſaid 250ʃ. 
out of the real and-perſonal eſtate of Millianis the father, 
notwithſtanding the ſaid receipt, no money being really paid 
to Gladis ;, but it was executed by her voluntarily, and with- 
out conſideration, during a treaty of marriage with the plain- 
tiff, and theretore according to the uſual equity of the Court, 
muſt be conſidered as a fraud on him. 


Mr, . Solicitor General for the defendant. 


Lewellen Williams was but ſeventeen years of age when his 
father died, ſo that though he proved the will, the mother 
managed and received all his eſtate, The marriage ſettle- 
ment was made by Mr. Williams a few months after the fa- 

ther's death, and the mother voluntarily agreed to add 250/. 
to the portion of Gladrs, though at that time ſhe had no 
fund to pay it out of, but the eſtate of the ſon. In 1720, 
Michael Williams died, and Gladis the wife, either in her 
aw rignt, or as his repreſentative, was certainly intitled to 
the 252/. deviſed to her by the will of her father. The 
plaintiff Thomas afterwards made his addreſſes to Glad, 
and the gave this receipt between the courtſhip and the mar- 
riage, and the only queſtion is, Whether this receipt is a 
_ ſufficient diſcharge of the legacy in equity? or whether the 
Court will ſet it aſide, as a fraud on Gladis, being executed 
by her without any conſideration, or as a fraud on the plain- 
tiff, who was then under a treaty of marriage with her? 
But this bill is not brought by Thomas, as huſband during 
the life of the wife, though the lived three years after the 
marriage, but as her adminiſtrator, and therefore he can 
have no better title than ſhe had, but if the coverture was 
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the mother prevails on her to return ſo much to her brother, | 


: De Term. S. Trin. 1729. 


ſtill ſubſiſting, neither ſhe or the huſband could ſay there 

was any fraud in this caſe. Courts of equity indeed have 

relieved in many places, where the wife's portion has been 
conſidered by the huſband as ſubſiſting, and he has made a 
ſettlement in view of it, but there is no proof that this le- 

gacy was repreſented to the plaintiff, or conſidered by him as 

+ any part of his wife's portion, or that he made her a ſettle- [ +179 ] 
ment in conſideration of it; on the contrary, he had only a | 
ſmall colleQor's place, and no eſtate, and ſhe brought him 

100l. a year in jointure, and r000/. in money, and it was the 

more reaſonable, that Gladis ſhould give this receipt, be- 

cauſe the mother, who advanced her the 250/. had no fund 

to raiſe it out of, but the brother's eſtate, to whom ſhe was 
accountable for it ; and it was but juſtice to her ſon and her- 

ſelf, to procure this receipt, ſo this receipt was given for 

good cauſe, and cannot be confidered as a fraud either on 

Gladis or the plaintiff, In the caſe of King verſus Cotton, Equity will 
Lady Cotton was in poſſeſhon of a conſiderable real eſtate, not relieve 
and pending the treaty of marriage, ſhe made ſeveral leaſes wu EY 
for a long term of years, in truſt for the benefit of her children leaſes made 
by her former huſband : Mr, King, after marriage, brought by the wife 


a bill to be relieved againit theſe leaſes, becauſe Lady Cotton mo : 


appeared to be the owner of the eſtate, but your lordſhip in truſt for 


was pleaſed to leave the parties to the law, and the children ber children 
recovered in ejectarents; in that caſe the lady was the vifible < 2 _ 
owner of the lands, but the huſband had no eſtate, and could he made no 
make no ſettlement ; here the plaintiff had nothing, and ſettlement 


got a great deal by his wife, and it does not appear that he 1 


knew ſhe was intitled to this legacy. | 5 
Caſ. 151. 
Lord Chancellor. 
' A ſiſter 


The plaintiff claims only as adminiſtrator, and indeed he ;cleafes 3 
has no other title, for he is not intitled as huſband, becauſe legacy to 
the legacy was never reduced to pofſefion, but I think he ber brother 


. di 
has no equity as huſband. A mother on an advantageous CC: 


offer of marriage, adds 250l. to the portion of her daughter, the huſ- 

the huſband dies, and his widow being greatly advanced, ap as 
er admi- 

iſtrator, 
33 files a bill 
to ſet· aſidę this releaſe, as executed by his wife without a conſideration during a treaty of 
marriage, the Court were of opinion, that this was no fraud to ſet aſide the releaſe, be- 
cauſe it did not appear that the plaintiff knew ſhe had a right to this legacy, or made her 
a ſettlement in view of it, and diſmiſſed his bill, becauſe he ſued as adminiſtrator. | 
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Caſe 92. 
At the 
Rolls. 


A chi!d 
fully ad- 
vanced is 


ary ſhare, 


De Term. S. Trin. 1729. 


whoſe money indeed it was, and to execute this releaſe, be. 


fore ſhe threw herſelf away on the plaintiff: Why ſhould ] 
ſet it aſide ? It does not appear that the huſband ever inquired 
after this legacy. Suppoſe ſhe had been pleaſed to releaſe to 
a ſtranger a ſum of money ſhe was intitled to as adminiſtra. 


trix, I do not ſee why I ſhould relieve againit ſuch a releaſe; 


and therefore the bill muſt be diſmiſſed. 
Thurſday, June the 19th. G 
CLEAVER & ux', verſus SPURLING. 5 


THE father of Mrs. 6 a Een of London, made 


his will, and thereby recites, That whereas he had no 
child but Mrs. Cleaver, whom he had fully advanced on her 
marriage, he had a power to diſpoſe of his whole perſonal 


[ 4180 J] eſtate, + which he therefore deviſes as per will; the teſtator 


dies, and the plaintiffs file this bill againſt the executor, for 
an account of the perſonal eſtate: and the queſtion is, 
Whether Mrs. Spurling is intitled to her orphanage ſhare? 
or whether this declaration in the will ſhall bar-her ? | 


Maſter of the Rolls. 


I am of opinion that the daughter being married with the 
father's conſent, and the huſband having admitted in his bill, 
that he received-100/. portion, and it being in proof, that 
the father portioned all his daughters on their marriage, 
though the witneſs did not know what the portions amounted 
to, eſpecially, the marriage being about forty years ago, to- 
gether with the declaration in the will, is a ſufficient evidence, 
that the daughter was fully advanced, and is the beſt evidence 
the executor can give; now the father is dead, and the huſ- 
band is a party, and this advancement will bar her of her 
orphanage part, and I found myſelf on the writ, de ration- 


abili parte bonorum, Regiſt. 142, b, which is a topical writ, 
barred from and Jies in Wales, York, and London, where the children by 
er euſtom- 


the cuſtom, are intitled to an orphanage ſhare, and the words 
of the writ are, Qui in vita patrum ſuorum non promoti fu- 
erunt, and it is ſaid, the cuſtom is the ſame in all theſe 
places, ſo that the writ lies only for children unadvanced, 
and therefore advancement is a bar: and the ſuppoſition is, 


that the child is fully advanced if the ſum does not appear. 
In London a child advanced, whether ſhe is a ſole orphan, or 


whether 
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De Term. S. Trin. 1729. 


whether there are more children, ſhall be let into her orphan- And a child 


age portion, if it appears under the freeman's hand, that advanced, 
is preſumed 


ſhe was not fully advanced, but if the certainty does not ap- to be fully 


ar in that manner, it is preſumed that ſhe was fully ad- advanced if 
vanced, and I never knew an inquiry directed by this Court, the ſums do 
what the child received, but it muſt appear under the father's not appear 
hand; for how could ſuch an inquiry be practicable after guess 
the death of the father, when it is the intereſt of the child hand, 
to ſuppreſs the truth. The caſe of Dane verſus De la Marre, 
2 Vern. 628, was ſeveral times before the Court; there the 
father had entered the ſums advanced by him in his books of 
account, and upon the Maſter's taking an account, the ad- 
vancement appeared not to be equal to à third part of the 
freeman's eſtate z but if on the inquiry, it had come out to 
be equal, or more, it would have barred her. In the caſe of 
Chaſe & ux', verſus the executors of Sir Ralph Box, Sir 
Ralph Box, in order to bar his daughter of her orphanage 
ſhare, who had married the plaintiff without his conſent, | 
by the advice of Serjeant Pemberton, which was taken from 
12 Co. 113, he declared by his will, that he had fully advanced 
his daughter in marriage, and mentioncd the ſum, + which [ 1181 ] 
upon an account before the Maſter, being found not to be a Ne Ry | 
full advancement, ſhe was admitted to her orphan part, by * e 


the very means her father propoſed to have barred her of it. her cuſtom- 
And it is no objection here, that if the father's will ſhall be Wr. ſhare, 
taken as an evidence of the advancement, the child will ny fu 
be at the mercy of the parent, becauſe there is other con- the father 


current evidence to confirm it, declares her 
, | to be fully 


a advanced. 
1 Vern, 6t, 88, 216, 181. 2 Chan. Caf. 119, 129, 160. 1 Salk. 426. Co. Lit. 176, b. 


Mr. Peer: Williams for the defendant; 


/ 


The teſtator gave his daughter the plaintiff a legacy of 
© thirty-five pounds, in caſe ſhe or her huſband ſhould not 
© ſue, moleſt, or tronble his executor for her cuſtomary 
© ſhare, but do or ſhall upon payment or tender of the ſaid 
legacy, execute a good and ſufficient releaſe thereof; and 


in caſe they or any of them ſhall ſue or refuſe or neglect 


© ſuch payment or releaſe, then he deviſed it over to another. 
This bill is plainly a breach of one word of the condition, 
which cannot be conſtrued to be in terrorem, becauſe of the 
deviſe over. | | | 


Maſter 
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De Term. F. Trin. 1129: 
Maſter of the Rolls. 


If a lepacy In the caſe of Clare verſus Acmooty, the teſtator gave 2 
is deviſed to . . : 701 . 
a perſon, legacy to his wife, on condition ſhe ſhould not trouble his 
who is in- executor, or ſue or moleſt him for her widow's ſhare. She 


titied to a filed a bill againſt the executor for an account of the perſonal 


pan gag _ eſtate of her huſband, and this was adjudged to be no for. 


London, on feiture of her legacy, becauſe ſhe had a right to inquire whe. 
condition ther her legacy or her cuſtomary ſhare was of moſt value, 


they do "2 ; FY 
nor ſve the Which could not appear till the Maſter had taken an account, 


executor but here ſuch an inquiry is unneceſſary, for the plaintiff is 
for that barred of her cuſtomary ſhare by a full advancement from 
ſhare, a bill her father, and ſo has no election. And the legacy being 


inſt th , ; inti 
<evror deviſed over, the Court can give the plaintiffs no relief, be- 


for an ac - Cauſe it cannot mitigate the condition as to them, without in- 
count of juring the right of the other; and therefore I am of opinion 


eee that the plaintiff has forfeited this legacy. 


breach of f . | 
the condition, becauſe the legatee has a right to inquire whether his legaey or ſhare is of 
moſt value, which cannot appear till the account is taken. But if the legatee is barred 
of their cuſtomary ſhare, ſuch a bill will be a forfeiture, becauſe the inquiry is needleſs, 
and the Court cannot relieve againſt it, if the legacy is deviſed over, : 


„„ + Saturday, June the 21ſt. 


Caſe 93. | : 
3 R E HE ARIN GS. 
cellor. | * 


GREEN verſus ROD. 
Mr. Solicitor General for the plaintiffs. 


NMR. Darley made his will, and thereby deviſed, inter 
al' all the reſt and reſidue of his goods, chattels, money, 
debts, plate, corn, grain, and implements of huſbandry to 
his ſiſter. Mary, whom he male ſole executrix of- his will: 
But he declared, that his will and meaning was, that his 
goods, houſtiold-ſtuff, and implements of huſbandry, and 
the farm in which he lived, for the remainder of the term, 
ſhould be let and diſpoſed of, and that the money arifing 
thereby, ſhould be put to intereſt for the uſe of his filter 
Mary, and if ſhe died without iſſue, the money ſo put 
out, was to be equally divided between his fiſters Tereſa 
and Frances, after the deceaſe of Mary, in manner as 
aforeſaid.“ The teſtator died, Mary intermarried with the 


defendant, and is ſince dead without iſſue, and the ſingle 
| | queſtion 
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De Term. S. Trin. 1729. 


queſtion is, Whether the limitation over to Tereſa and 
Frances is good? and I think it is; for the limitation over _ 
of a perſonalty on a contingency, to ariſe within a life, is 
allowed; the time of going over is after the death of Mary, 
and the will is to the ſame effect, as if the words had been, 
after the death of Mary, without iſſue living at the time of 


her death; and is the {ame with the caſe of Pinbury verſus I deviſe to 


my wife all 


Elkin, 2 Vern. 758, 766. I deviſe to my wife Heſter, all my my lands, 
lands, and tenements, money, cloaths and yarn, to be freely money,&c. 
by her poſſeſſed and enjoyed, provided, if ſhe die without 4 5 iree'y 
ine by me, that then Sol. Gall remain to my brother after her Aged Bf 
deceaſe, and made his wife executrix. And Lord Aacclesfield enjoyed, 


in the caſe of a perſonal eſtate, to deſtroy the remainder *®- 0 

over, fince the common acceptation of the words, dying my 3 
without iſſue, is, if the party never has any children; or if after ber 

they die in their life-time. Here Mary is made executrix, deceaſe, the 
and it is plain the is not to take this legacy in that right, be- „er of the 
cauſe it is given her for life, and therefore the remainder af- gol. is good. 
ter her deceaſe, (if the + limitation over is not good) will | 4183 ] 


belong to us, as the next of kin of the teſtator. 
Nr. Attorney General for the defendant, 
If the words, If /be died without iſſue, ſtood ſingle, it is 


allowed the limitation over would be void, becauſe the word 
iſſue will take in all the iſſues ; but it is ſaid, that the follow- 
ing words, After the deceaſe of Mary in manner as aforeſaid, 
ſhew the meaning of the former to be, if ſhe died without 
iſſue living at the time of her death, but if the former 
words are to be underſtood of dying without iſſue generally, 
theſe latter words muſt have the ſame ſenſe too, for they 
mult be taken with reference to the former; ſo they make 
no alteration in the deviſe, but the will muſt be conſtrued in 
the ſame manner as if they were away. And theſe words, in A perſonal 


manner as aforeſaid, diſtinguith this caſe from Pinbury verſus _— 


Elkin. In the caſe of Forth verſus Chapman, the contingency over on this 
was, If he die, or ſhall depart this life, and leave no iſſue, thoſe cortingen- 


words | ; 5 1952 85 z CY, K u 
s import, a dying without iſſue living at the time of his ale al 


death, yet the preſent Maſter of the Rolls adjudged the li- depart this 
mitation over to be void, but his decree was reverſed on life, and 
f appeal 2 no iſ- 
| ſue, 


x 


| 


— 


CCC ² ˙ > FA IE, — 
_ i = - 0” WY e 


. ˙ SEE ia. 


— 
— 
—* — 

— 


— — _— 20 „ Gao TOON UG XIE. — 2 
= ER of * - 7 25 Ih : 
ꝶ Ik : —AÄAi1E2 
a k 8 — 2 a 
L y 4 X3 


8 — We 2 I — 
= * ACID 2a V2 


De Term. S. Trin. 17 29. e 
The ſecond appeal by the Lord Macclesfield : and this bill is brought for 


point in the an account againſt the huſband, though he never adminiſtered 


caſe is 4 ; 

whether the to the wife, and it does not appear that any of the effects, or 
nch * the money raiſed by the ſale of them, came to his hands. 
not lap | 5 | 5 
by the death of the legatee before the contingency happened - Scwinburn is of opinion that 
it is, but that author (tho' generally clear) is ſo perplexed on that head, pag. 313. and 
the refolution in 2 Ventr. 347. which is ſubſeguent in time, being contrary, on confider. 
ing both, I think, that notwithſtanding Swwnburn's opinion, the legacy in this caſe is not 


| lapſed, but is tranſmiſſible, notwithſtanding the death of the brother before the wife. 


Lord Chancellor. | 


A decree has been made againſt the defendant- by default, 
The plaintiffs might as well file their bill againſt a ſtranger, 
and though they have taken out adminiſtration, de bonis 
non, Ec. of Mr. Darley, and ſo may inquire after his aſſets, 
into whoſoever hands they are come; yet, as they princi- 
pally claim the benefit of the deviſe over, how can they have 
an account without making the repreſentative of Mary a 
party, to ſee what debts and legacies have been paid, for it is 
only part of the refidue that is deviſed over; and if Mary 
has waſted the eſtate, the huſband is not liable to a deva- 
ſtavit, but as her repreſentative. 1 | 


A perſoral 


eſtate may As to the deviſe over, a perſonal eſtate cannot be limited 


be limited over after a dying without iſſue generally, but may after a 


over after 2 particular dying without iflue, viz. living at the time of their 


particular 
dying with. death. 


out iſſue, but not after a dying without iſſue generally. | 2 


1184 + The firſt deviſe to the ſiſter is general, and ſhe is made 
A perſonal executrix, if the will ſtopped here, it would amount to an 
eltete is d. abſolute deviſe of the whole to her; but then the teſtator 


viſed to the 


ſe of 1/ary, goes on, And my will and meaning is, &c. for the uſe of 
and if ſhe my fiſter Mary ; he does not ſay, for her life; and by theſe 
died with- words too ſhe has an abſolute property: But then the will 
out iſſue, to 
he cqually 0 : 
divided be- but generally) then, &c. in manner as aforeſaid : ſo the de- 
tween the yiſe over is after an eſtate tail, and therefore the bill mult be 


e diſmiſſed on the whole matter. 

after the | | . 

deceaſe of Hary, in manner as aforeſaid, the limitation over to the ſiſters, being after an 
eſtate tail is void. 2 Fern. 38, 59, 86, 245, 324, 331, 1.1. I Fern. 461. 1 Chan. 
C-f. 129, I31, 220. 2 Chan Caf. 209. 1 Hern. 234, 257, 304. Cro. Ja. 459- Sir 
Hm. Jen. Is. 2 Rol. Rep. 129. Palm. 48, Caf. 333. 1 Re. Ab. 613, 6i0, cited in Sir 
Hm. Jon. 1 5, denied to be law in Lomb and Areber's caſe, 1 Salk. 225. Cro. Ca. 230, 135. 
Dyer, 3 88, b. Caf. 7. 2 Bu'f. 29. Plowdl. 519, 53. 8 Co. 94. Godb. 26. 3 Teo. 89. 
1 Arie f. 61. 1 Roit. Ab. 611, 612. Nelſ. Fol. Rep. in Canc. 98, 279, 181, 116. Poſt. 
Caf. 99. Caf, 100. 1 Mod. 114. 1 Sid. 37, 451. 1 Lev. 25, 290. 3 Lev. 22, 264. 
i Med. 50. 1 entf. 279. Bro, tit. Dev pl. 13. March 106. Own, 33. 37 H. 6. I 


r «a «a 8 


ſays, And if ſhe die without iſſue, (not living at her death, 


De Term. F. Prin 1729. | 
If an iſſue is directed, and the defendant's anſwer is not on an iſſue, 


| 1 | the Court 
falfified, or, by the one witneſs only, the Court nr orders . 


it to be read on the A | „% A, nh as 
5 2185 #4 | to be read 
wt at the trial, if it is not falſified, or but by one witneſs, 2 Chan; Caf, 8. 3 Chan. Caſ. 
id 123. 2 Vern. 555, 283. I Vers. 161, 137. | Wo | 1 
af | „ | | 
Saturday, June the 28th. © i 
t. C RAM verſus WILLIS. | | Roll, 
is Mr. Lutwych. 
1 MRS. Cray deviſed all the refidne of her eſtate to her 


e ſon Samuel, and her daughter Hannah, their executors and 
2 adminiſtrators for ever, and made them executors. Mrs. 
is Cray died, and afterwards Hannah died, and the queſtion is, 
5 Whether on her death the whole ſurvives to Samuel? The 
2 reſidue is left to them generally. In the cafe of Tayler verſus 

Shore, Sir Tho, Fon. 161, the teſtatrix deviſed the reſidue to 

the diſpoſal of her executrix, and Sir John Shore her brother, 


d the executrix died, and it was adjudged that this being a le- - B. — 1 

2 gacy did not ſurvive to the brother, and the ſame decree was f. 1 f - 44 

r made in the caſe of Cox and Quuauloch. 1 Chan. Cal. 238. that it was 
” ated Sal du , ev, N ; decreed in 


the caſe of Cex verſus Qartocl, that the adminiſtrator ſhould not have an account againſt 
the ſurvivor, and it is ſo reported in Ne]. Fol. Rep. in Canc. 176. 1 Lev. 164. 


Maſter of the Rolls. | | 


e 
1 
f The teſtatrix deviſes the remainder of all her goods and I deviſe all 
: chattels to her ſon and her daughter, their executors 8 
I adminiſtrators for ever, both their executors cannot take, to _ ſon 


unleſs + they are tenants in common, but the will means, the [ 4185 ] 


aſ. 64. 2 Vern. 514. 1 Pern, 482. and it is there ſaid, that in the caſe of Cox and 
RWantoch, it was decreed, That the adminiſtrator ſhould not have an account againſt the 
12 and it is ſo reported in Neſſ. Fol. Rep. in Canc. 176. Carth. 18. 2 Show. 452- 
2 | ANONYMUS, 


1 
. executors or adminiſtrators of the ſurvivor. * A joint deviſe anddaught= | 
or legacy always furvives, if therd are not ſome words to cg ex- L 
create a ſeverance, or tenancy in common. 2 admitiſtra- 1 

2 | | 806 9 64 7 | 353.48 I. Fol; TRUE | tors, this is bf 

a joint deviſe, and if one dies, the whole ſurvives to the other 'Cartr. 2. 1 Salk. 338. [| 
| Showver 91. | | * 15 4+ 1 8 | 
8 * Fx IIa legacy 
* BY CH SP 3 * ; q . „C. 22 C1 | | 

f If a legacy is given to two, and one dies in the life-time of ENTS it 
| the teſtator, his ſhare is not lapſed, but ſurvives to the other, one dies in [ 
| and therefore in this caſe the whole reſidue furvives to ga- the lifetime | 
muel, WOE , 7 7 S ·˙ 735-7 of the teſta- 

g 45 tor, his le- 1 

8acy is not lapſed, but ſurvives to the other. 1 Yern. 42 5. Caltb. 3, 4, 5. 2 Chan- i 
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Caſe 95- * ANONYMUS. | on : 2] 7 1 


At the 


Z 8 A Fs rake brought to 2 hearing, bete tue bin was 


If 

pb doing be diſmiſſed, or the caufe {truck out of the paper? And his 
hearing on Honour the Maſter of the Rolls ordered the cauſe to be ſtruck 
3 . mh out of the paper, becauſe a bill is never diſmiſſed, where 
muſt be the plaintiff prays no relief; for the words of a diſmiſſion 


firvck out are, The Court ſeeing n no o cauſe to Sep &c. 


of the 


paper, and e — 
the bill cannot be diſmiſſed, becauſe it. pere n no relief. 


35 : Monday, June the zoth.. 


w the 
olis. | 
- WILSON verſus NORTH. 


A legacy to THE teſtator deviſes 100/. to A. to a mourning for 
A to buy himſelf, his wife and children, 4 dies in the FU ues of the 


mourning 


for himſeif, 1 J his legacy i is lapſed. 1 Vern. 1 15. 466." 


his wife, 
and children, if A dies i in the life-time of the en is lapſed. 


N. 


— 2 | rr verſas GREEN. | 1 

todem de.. THE. plaintiff on ſetiliog accounts; with the defendiney 
teſtator, gave him a bond for the balance, and they had 
afterwards other dealings, and the plaintiff brought this 
bill againſt his executor, and inſiſted that the bond ſhould be 
diſcounted out of the money, he afterwards gave tlie teſta- 
tor credit for. reac es” 


Maſter of the Roll. 


Thune plaintiff cannot ſet off the credit beg ging 8 er 
i $186 ] after the execution of the bond, in diſcharge of. the + bond, 
Were but if mutual credit has been given fince, one fide of the ac- 
mutval count is to he ſet off againſt the other, and ſuch decrees 
credit, the have been often made in this Court. The plaintiff, by giving 
balance the bond, has changed the nature of the debt, and taken 


only is due from himſelf the advantage of ſetting i it ed by future credit, 


to the ex- 


ccutor in 


equity, but if a balance is ſtruck in the life-time of the teſtator, or a bond-given for it, 
the debtor cannot diſcount it out of the ſubſequent credit he has given the teſtator, unleſs 
the executor admits aſſets. Nel. 8vo, Rep. in Canc. 158. 2 Vers. 117. | F 


for a diſcovery only, the queſtion was, Whether the bill ſhould 


De Term. S. Trin. 1729. 


and to make ſuch a decree might be compelling the executor 
to commit a devaſtavit, unleſs he admits aſſets, and I doubt 
if I could do it, if the account had been only ſtated, for then 
debt would lie fon the balance, or an inſimul computaſſet. 
The Maſter therefore muſt ſee what is due for principal, 
intereſt, and coſts on the bond; and as to the plaintiff's de- 
mand for work done, or goods delivered, ſince the execution 
of the bond, the defendant muſt account for the aſſets, and 
the plaintiff is to be paid in a courſe of adminiſtration. 


Thurſday, July the 3d. __ 98. 


325 At the 
' HALSEY verſus SMYTH. | Chanel. | 
; | Lord Chan- 


THIS caufe coming to be heard, and the bill and anſwer cellor. 
opened, was referred to arbitrators, but nothing being done 
on the reference, it came on again to be heard this day, 
and the defendant making default, the queſtion was, Whether 
the Court ſhould make an abſolute decree, or ex parte f and 
Mr. Lutꝛuych for the plaintiff inſiſted, that decrees ex parte, 
are only made, where the defendants make default on affidavit A decree ex 
of ſervice, and reading a piece of the anſwer, but that a parte is 
decree ex parte was never made, where the bill-and anſwer prone Raw 
had been opened, and the cauſe adjourned over, and that the defend- 
this hearing was to be conſidered as a continuation of the for- ant reading 
mer hearing, when the defendants did appear. And the the afidavit 


Regiſter being conſulted, and of the ſame opinion, the Lord eng" 
Chancellor pronounced an abſolute decree. | of the an- 
| ſwer. 


But if a cauſe is heard, and the hill and anſwer opened, and then is adjourned, tho? th: 
defendant make default at the next hearing, the decrce ſhail be abſolute, for the ſecond 
hearing is to be conſidered as a continuation of the former, when he did appear. 


BALGUY verſus HAMILTON. © | Caiegg- 


| | | At the 
MR. Hamilton by his will directed that his perſonal eſtate c eus, 


© ſhould be ſold, and turned into money, and put out at int Lord Chan- 
* tereſt, that his wife Ann ſhould have 3o/. a year out of cellor. 
the produce of it, and that when, and ſo ſoon as his only Fodem die. 
daughter and child Ann ſhould attain her age of twenty- 

* one years, that then his wife ſhould have 251. per annum, 


© inſtead of the 301. Then the will goes on, ſtem, I give | 5 


and bequeath to my daughter Ann all my perſonal + eſtate [ +187 ] 
* whatſoever, ſhe paying the ſaid 301. a year, and the lega- Hl 
n | ae, ae i. 


— FI 


" 
” 
= = 
8 5 E * * FLATS n * A = A een 
— . . ⁵—— . ⅛ . RT or 7˙¹ . F ˙ Q ²˙ I SIR re FO I us 9 p Nev..." * * 
2 A * * 8 WY _ hy 


* 
* * 
4 ” 
i, 
. ˙ —1—᷑]2 .. EA ren egy ˙ . pee IL ur IA 1. | 


De Term. S. Trin. 1729. 


© cies therein bequeathed, and I make my wife e 
« and ſhe is to receive the reſidue of the intereſt, maintain- 
© ing my daughter thereout ; but if my faid daughter die 
before her age of twenty-one years, then my will is, that 
my wife ſhall have 400/. and that on payment of the fame 
ſhe ſhall give a diſcharge for her {aid annuity, and that then, 
and immediately from and after my ſaid 1 deceaſe 
without iſſue of her body, I give and devite all my per. 
ſonal eſtate to my brother James Hamilton, he paying the 
ſaid ſum of 400. to my wife, if then living,” The teſta- 
tor died, and Aun the daughter died an infant without iſſue, 
and the wife is ſince dead, and the only queſtion is, Whether 
the deviſe over to the brother is good; or, whether the whole 
perſonal eſtate veſted in the daughter, and on her death ſhall 


go in a courſe of diſtribution to her next of kin? 


R K M & A 


Mr. Solicitor General for the defendant. 

The firſt diſpoſition to the wife of the 4000. is indifputably 
good, and the words, And that then and immediaiely, &c. are 
plainly relative to the preceding words, and as the deviſe to 
the brother is introduced with thoſe words, ſo it is finiſhed 

with the preceding burthen of 400/. with this addition, 
the <vife be then living: And there can be no doubt on the 
whole clauſe, but-that the teſtator meant, if ſhe died with- 
out iſſue before twenty-one, and not if ſhe died without iſſue 
indefinitely, and ſo the limitation over is good, and the caſe 
of Martin verſus Long, 2 Vern. 151. is an authority in 
Point. | | | | 


Lord Chancellor. 


The only queſtion is, Whether the deviſe over is good? 
A deviſe of a perſonalty after a dying without iſſue is cer- 
tainly void, and it is as certainly good after a dying without 
iſſue in a limited time; now the words of this will can bear 
no other conſtruction, but if the daughter die without iſſue 
before twenty-one ; Firſt, the whole eſtate is deviſed to the 
daughter, and the whole intereſt to the wife, part as an 
1 annuity for herſelf, and part for the daughter's maintenance, 
* 7 the firſt contingency is general, if ſhe die before twenty-one 


daughter | . | | : . 
de beſore years of age, the wife is to have 4004. but who is to pay this 


Ant. 182. 


21, then CEO 
my will is that my wiſe ſhall have 400l. and that then, and immediately from and after 
my ſaid daughter's deceafe, without iffue of her body, I give all my perſonal eſtate to m/ 
brother, he paying the ſæid ſum of 4ool. to my wife, if then living, this, in effect. is 2 


deviſe over to the brother, if the daughter die without iſſue before 21, and therefore is 


ood, _ | 
goal? 
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400/? the brother; ſo that the latter words muſt have the 


ſame conſtruction, and the will is to this purpoſe; If my 

daughter die without iſſue before twenty-one, my brother is 

to have the whole eſtate, he paying my wife 400/. The wife 

is to have the 4ool. if the daughter die under twenty one, 

and the brother being to pay it, if the die without iſſue, þ the © 188 J 
eſtate muſt come to him at the ſame time, as a fund out of Anr;Caſ.gg. 
which it is to be paid. | | Poſt. Caf, 


100. 


FP 4 * 


Friday, Jul the 1ith. —— 


| | * Chancel- 
APPEALS AND REHEARINGS. lor's houſe. 


| Lord Chan- 
BROOKS verſus TAILOR. 


cellor. 
By an order F ibe Lord Chancellor, this caſe was flated for the 
opinion F the Judg es of the King's Bench. | 


JOHN Brooks made his will in the words following, I 
give to my dear wife all my perſonal eſtate, with this con- 
« dition, to give to my three ſiſters five pounds yearly, for 
« their lives, or the longeſt liver, preſently after my deceaſe, 
and after my wife's deceaſe, the ſame.l give to my daughter 
Mary, wife of Mr. Taylor, with the lame obligations to 
my liſters, and then, after my daughter's deceaſe, to the 
« fruit of her body; but for want of ſuch iſſue or fruit, to 
my brother and ſiſters then living, and after them, to their 
children, and the children of my brother.“ Quære, 
Whether the ſubſequent limitations, after want of iſſue of 
the ſaid daughter's body, or any, and which of them, (the 
wife and daughter of the faid Jahn Brooks being dead with- 
out iſſue) are good, and to whom the eſtate belongs ? 


And the Judges certified their opinion in theſe words, 


We are of opinion, that John Brooks being dead, and I gloves all 
Mary his daughter being alſo dead without iflue living at her — perſon- 


death, the ſubſequent limitatfons are good, and that the al eſtate, 
eſtate in queſtion belongs to the plaintiffs And this cauſe and after 


| - = 
coming now to be reheard, the Lord Chancellor upon this wig 


certificate, decreed the eſtate to the plaintiff. daughter 

| 35 ED Mary, and 

then after her deceaſe to the fruit of her body, but for want of ſuch iſſue or fruit, to my 

brother ; the limitation to the brother is on rhe contingency ther: Mary die without iſſus 

living at her death, and therefore is good. ” Caf. 93. Polt Caſ., gg. 
| 


By 
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Acts of the By the conſtant practice of the Court, acts of the Court, 


Court ag a 
decree, or 
order, in 

- another 


cauſe between the ſame parties, may be read without an order. | 


\ 


as a decree or order, in another caufe between the ſame par- 


ties, may be read without an order. 


| 11891 + Saturday, Fuly the r2th. © 
Caſe 101. . * 8 | 
1 APPEALS AND REHEARINGS. 
lor's houſe. | | 
——— RAKESTRAW & al' verſus BRUYER. 
Mr. Attorney General for the defendant. - 
Sel. Caf in . THIS bill is brought by the plaintiffs and their wives, the 
Cane. 5s, daughters of the late Mr. Holford deceaſed, to redeem three 
. C. ſets of chambers in Gray's Inn, for an account of the profits, 


and the benefit of a renewal of the term. And the chief 
queſtion is, Whether this eſtate is redeemable ? Mr. Holford 
in 1687 mortgaged theſe chambers for 600/. to Mr. Atwood, 
and in 1700 the mortgage was aſſigned to the defendant Mr. 
Bruyer, but Mr. Holford not being a party to that aſſignment, 


it was not in the nature of a new mortgage. On the 25th 


of November 1700, Mr. Bruyer applied to the Benchers at a 
penſion, for relief: and on the 27th, they made an order 
that Mr. Ho/ford ſhould account, and pay what was due on 
the ſaid mortgage, or they would proceed againſt him as 
they ſaw cauſe; and another order was made with the con- 
ſent of Mr. Holford, whereby it was ordered that Mr. Ha- 
ford ſhould pay off the principal and intereſt, and the duties 
of the houſe, and Mr. Bruyer aſſign the mortgage, or that 
he ſhould deliver poſſeſſion of the chambers : Mr. Halford 
did not pay the money, but in 1704 delivered poſſeſſion only 
of two of the ſets of chambers, and continued in poſſeſſion 
of the other till the time of his death in 1708, the plaintiffs 
did not prove his will till the year 1724, though they came of 


age in 1714, which prevented us from bringing a bill of 


forecloſure againſt the repreſentatives of Mr, Helford : In 
1723 Mr. Bruyer obtained a renewal from the houſe, upon 
which in 1726 the plaintiffs file this bill ; but we think the 
length of time is a bar to their title, the order of penfion to 


deliver poſſeſſion was in 1700, and poſſeſſion of two cham- 


bers was accordingly delivered in 1104, ſo that from that 
time to the filing of the bill we were two and twenty years in 
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ourt, quiet poſſeſſion; and the time being begun in the father's life- 
Par- time, will run upon the plaintiffs, though they were infants, 
* and if this Court will diſmiſs the mortgagor's bill to redeem 
the fee, if the martgagee has been in quiet poſſeſſion for : 
twenty years, though the equity of redemption is as valuable 8 
at the end of thoſe years as at the beginning, it will much , 
ſooner do it, where a term only, which is a waſting ſecurity, ,, 
is mortgaged : after ſuch a length of time, +4 and the death [ +190 ] 
of the parties, it is difficult to make up a ſtrict account, to 
ſet out the loſſes by tenants, and a mortgagee is not do be 
made a bailiff for ever to the mortgagor. The other cham- 
bers he died in poſſeſſion of, may perhaps admit of another 
conſideration, but they are not worth redeeming, becauſe we 
have not renewed the leaſe of them, and theſe bills are not 


the allowed by Courts of equity, to interrupt the repoſe and 
hree caſe of theſe ſocieties of law; and though the Benchers in 
fits, this caſe have conſented to give up their right, as an eject- 
hief ment, or a bill of forecloſyre will not lie for theſe chambers, 
ford ſo neither will a bill to redeem, for the remedy ought to be 
od, mutual. A bill of forecloſure is to bar the mortgagor of all 
Mr. right in equity to the eſtate, which by law is already in the 
ent, mortgagee ; but the legal eſtate of theſe chambers is in the 
th ſociety, and the Benchers who grant them out, are only 


their truſtees. 


But allowing the plaintiffs may redeem, they are not in- 
titled to the benefit of the renewal, for where a renewable 
leaſe is mortgaged, and the mortgagee renews, the only foun- 


on- | 
FD dation the Court has gone upon to give the mortgagor the be- 
ties nefit of this renewal, is the tenant right; but the chambers _ 

hat here were not renewed to Bruyer as a mortgagee, but as a 
ord Bencher, and the renewal was deſigned as a perſonal kindneſs 


to him, and the plaintiffs wives could not have renewed, 
though theſe chambers had not been in mortgage, becauſe, -** 
by the rules of the ſociety, the Beachers can grant leaſes _ 
only to their own members, 


In Lord Chancellor. | 

on „ 8 Diſputes in 

he To prevent diſputes in theſe ſocieties of law, all controver- the ſocieties 

10 ſies concerning chambers ought to be determined by the r 
B * | . : Re to be deter- 

m- enchers; and Lord Keeper Wrigbt refuſed to relieve the mined vo 

at plaintiff, on a bill brought to redeem chambers ; but the the bench _ 

f Benchers in this caſe deſire the parties to reſort to a Court of 4 

x; Wi P-2 | 4 Tas 4 4 equity, Equity will 


poſe. 
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— 


equity, and waive determining the queſtion themſelves. This 

term for years in the chambers, {orings out of the eſtate of 

the truſtees, which in equity muſt be 'confidered as à legal 

. Intereſt; here then is a Ieaſs of chambers, with a power of 

. renewal, mortgaged, and affigned to the defendant, and a 
conditional order of penſion for the poſſeſſion, which cannot 

- - be conſidered as a ſale or forecloſure, but the eſtate is ſtill 

to be conſidered as a mortgage, this order is not complied 

with, but Mr. Holford continued in poſſeſſion of part, ſo no 

time run againſt him, for it muſt for all the eſtate in mort- 

gage, or for no part, and no time began till his death in 

+191 J 1708, when the + plaintiffs were infants, and continued fo 

f a mort- till 1714; I think it reaſonable, where a mortgagee continues 
gagee is in quiet poſſeſſion for twenty years, that the mortgagor ſhould 
Years a not be let into a redemption, but the plaintiffs are in time, 
quiet poſ- and therefore may redeem, not only the mortgaged term, 
ſeſſion, the but every thing excreſcent, for the additional term was 
cannot e. granted to the defendant, only by virtue of his firſt term, 
deem, but and eleven years are added expreſly to make up the remain- 
if he is in der of the firſt term twenty-one years; ſo if the defendant 
2 of jg allowed what he paid for the renewal, no injury is done 
ne: for him, and though the plaintiffs are not capable of an original 
the time grant of theſe chambers, yet if they come to them by repre- 
muſt een ſentation, they may aflign them to a member, and the ſo- 
_— or ciety will renew to him; and therefore the decree of the 
on no part. Maſter of the Rolls that the plaintiffs may,redeem, and are 


Poſt. Caf. to have the benefit of the renewal, muſt be affirmed. 

lo. pEAT | | 

Tho' a woman is not capable of a grant of chambers, yet if mortgaged chambers come 
to her by repreſentation, ſhe ſhall have the benefit of a renewal by the mortgagee, be- 
cauſe ſhe might have aſſigned them to a member, and the ſociety would have renewed to 
him in truſt for her. 1 Chan. Caf. 102, 190. 2 Fern. 84. Megs Fe 
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| Ouls 208. . 7, ueſday, July the 1 sth. 
1 be | 
3 | MOTIONS. 
Maſter of | 
the Rolls. EX PARTE. LEWIS. 


The Maier MR. Mead for the wife, moved for a ſupplicavit againſt 


— wag 5 the huſband, and prayed the Maſter of the Rolls to order, 


order a ſup. What ſum the writ ſhould be endorſed with, for the ſheriff to 
plicavit o e = 


be marked-with the ſum the ſheriff ſhould take ſecurity in, becauſe there was. no affidavit 
of the huſband's circumſtances,” as a "meaſure for him to go by. Regiſt. 89, a. 89, b. 


Poſt. Caf. 110. On a ne excat regnum the ſum is indorſed by the affidavit of the plain 
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take in ſecurity, and ſaid, that it was the conſtant practise 
ſince the caſe of Clavering, where Lord Couper ordered the | 
writ to be indorſed for two thouſand pounds; but the Maſ- 

ter of the Rolls granted the ſupplicavit without an indorſe- 

ment, and ſaid he had never known it ordered in that Court, 
or at leaſt, not without an affidavit of the circumſtances of 
the huſband, to guide the Court, as there was in the cafe of 
Clavering ; that it was uſual indeed, on a Ne exeat regnum, 
to indorſe the ſum, but there the oath of the party is the 
meaſure of the ſecurity. , 1 


- 


; 


* N _ | Eaſe 104. | 
| | At the 
; ANONYMU 8. 3 = 
MM bet han = 3 | 4+... lor's houſe. 
A motion was made for an order to prove an exhibit viva Maſter of 
voce, on the hearing exceptions to a Maſter's report, but the the Rolls, 


Maſter of the Rolis denied the motion, and ſaid that no ſuch Eodem die. 


order was ever made, becauſe on arguing exceptions, you can i Court | 1 
offer nothing new, that was not before the Maſter. ee 
| EE GETS deset to prove 
exhibits at the hearing of exceptions, becauſe you can offer nothing at the hearing, that 
was not before the Maſter, W 1 
＋ Wedneſday, July the 16th. | { $192 ] 
I ane SR ee | ö Caſe 104. 
PLEAS AND DEMURRERS. Pp ues wh 
Mes | a 5 | lor's houſe, 
KING verſus KING & al. Lord Chan- 


77 * ; | 4 cellor. 

THE plaintiff charged by his bill, that the defendant 
King, his father, was tenant for life of the lands in the bill 
named, remainder” to the plaintiff his ſon in tail; that his 
father had fraudulently cancelled the deed of ſettlement, and 
ſold the eſtate to one of the defendants, and prayed a diſco- 
very, and to be relieved. | 


To this bill the defendant the purchaſer demurred, be- 
cauſe the plaintiff, by the courſe of the Court, ought to have 
made oath of the loſs of the deed. 


And Mr. Lutwych for the plaintiff infiſted, that this caſe If ab 


was not within the reaſoning of that practice, for this bill was be relieved 
353 a gaga ĩnſt a 
deed fraudulently cancelled by the defendant, and to have an other deed executed, the 
plaintiff need not make oath of the loſs of the deed, becauſe he could have no remedy at 
law, though the deed was in his hands. 1 Vers. 310. 3 Chan. Rep. 5. See the follow- 
ing caſe. | 1 | | | 
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to be relieved againſt A " deed, fich had been frandulenity 
deſtroyed or cancelled, and to have another deed executed; 
and the plaintiff oj have no remedy at law if .he had the 
deed, and the Lord Chancellor was of the ſame r and 
over ruled the N ee, 


Caſe rog.  WHITWORTH verſus GOLDING, 
At the 


Cbancel. THE plaintiff ſets forth by his bill, that he v was "ford of a 


lone houſe. manor in Kent, and that the defendant was one of his tenants, 


Lord Cha 
+ err that the manor houſe being repairing, he took all the deeds 


Eodem die. relating to the ſaid manor out of. a cloſet that lay open, to- 
gether with a counter-part of his leaſe, 'in which there were 
ſeveral covenants, for a breach of which he could bring his 
action at law againſt the defendant, if the counter-part was in 
his hands, and prays a diſcovery and relief ; the defendant 

hs? makes a full anſwer to the diſcovery, that he had delivered 

plaintiff all the writings back to the plaintiff, and demurs to the relief, 
ſecks to be becauſe the plaintiff had not annexed to his bill an affidavit 

relieved in of the loſs of the deeds, and the diſtinction allowed in 1 

x ++ x1 Chan. Caſ. 11, 231. 1 Fern. 180, 247. Nei. Fol. Rep. 

of a deed, in Canc. 266, was admitted in this caſe, that an oath is ne- 

he muſt ceſſary, where the bill ſceks to be relieved on the matter of 

a eee the deed, becauſe the want of the deed is the only foundation 

[+193 ] the plaintiff has, to draw the + cauſe from law to equity; but 

of it, but where the bill ſeeks no decree, but only to have the defen- 

not, if he dant diſcover, or to have the deed produced at the trial, or 

4” the like, the oath is not requiſite, - becauſe” it is not to be 

or to have | preſumed that the plaintiff would put himſelf to the expence 

it produced of a ſuit, if the deed was in his own hands: and the demur- 


at a trial, or rer was allowed as to the counter. part, and over-ruled as to 


the like. 
Nell. 3 the other deeds. 


Rep. in 
Canc.78,79. 1 Vern. 59, contra Curſ. Cancel. 40, 217, 224, 229, 275 Nel. Fol, Rep. in 
Canc. 301. See the precedent caſe, 


Caſe 106, FALL & al,” verſus CHAMBERS & ar, 


At the 
Chancel- 
lor's houſe. Mr. Solicitor General for the defendants, 


Lord Chan- | 
cellor. THE plaintiffs dealt in tobacco from Virginia to Scotland, 


Eodem die. and inſured on that voyage : the policy was taken out in the 


name of the defendant Jobnſon, and Chambers and others 
; under 


e 


viva voce at a trial, where their evidence can be more tho- 
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under writ it. The ſhip came into port, but the tobacco 
was greatly damaged, ſo that the inſurees waived all title to 

it, and left it for the benefit of the inſurers, and transferred 

it to them, and it was afterwards ſold to the beſt advantage, 

and they were damaged in the ſum of 135 30. upon which the 
plaintiffs file their bill ſetting forth all this matter, and that 

the policy was taken in the name of a truſtee, who refuſes to 

let them ſue in his name at law, to recover damages, and 

pray a diſcovery and relief. The defendants the inſurers, by 

their anſwer admit the policy, and make a full diſcovery, but 

demur to the relief, becauſe the plaintiff has a proper reme- 4 
dy at law. ECT + | | - | 


It cannot be controverted, but that an action lies on a po- 
licy, and the only colour the plaintiff has for coming into this 
Court is, that the policy is taken in the name of Johnſon, a 
truſtee, but if this was ſufficient to tranſlate the juriſdiction, 
then all actions on policies would be turned into bills, the 
agents of foreign merchants always take them in their own 
name, and if this expedient ſhould prevail, though the par- 
ties lived in London, they would take the ſame method. But 
if the truſtee really refuſes his name, this indeed is a founda- 
tion for the Court to compel him, but not to decree againſt 
the debtor, his refuſal cannot alter the nature of the action 
againſt him, he has a right to have the witneſſes examined 


roughly fifted, and conſidered by a Judge and jury, than on 
a commiſſion. It is the common ſuggeſtion in every bill, that 
the witneſſes are dead, or beyond the ſeas, out of the juriſ- 
diction of the Courts of law, but here it appears by the 
plaintiff's own bill, that the loſs was in Scotland, and that | 
their witneſſes live there, tho' this on a demurerr, has been 1 
adjudged + not to be a ſufficient cauſe to have relief in a 4194 ] 
Court of equity, where there is a remedy at law; but that 

it only intitles the plaintiff to have a diſcovery on the oath of 

the defendant, and a commiſſion in aid of his action at 

law-w. v bers l £4 At $0: 


And the ſame demurrer was allowed by your lordſhip, in | 
the caſe of D'Silva, where. the ſhip inſured was Portuguene © 
and bound on a foreign voyage, and the ſuggeſtions were, | 
that the policy was taken in the name of a truſtee, and that 
the witneſſes were ſea-faring people, and beyond the ſeas. 


Mr. 


& 


Ws De Term. S. Trin. 77294 Bo 
| fog Mr. Attorney General bor de plaintift. iy , 
This is a proper bill "ID relief, a the Pies. a not 
2 the bill is brought by part owners, to Have ſatisfaction 
on a policy, againſt Chambers, and other defendants; as un. 
der- writers, and againſt Jahnſon their truſtee, on a ſhip bound 
from Virginia to the river Dunbar in Scotland ; in the voyage 
the ſhip and cargo were greatly damaged, and when they ar- 
rived at Dunbar, they proceeded to ſell her, under proper 
proteſts, by a decree of a Court of Admiralty, for the be- 
nefit of the inſurers, renouncing all right as to themſelves; 
we charge that the truſtee refuſes his name, that the tran- 
ſaction was in Scotland, and that it was a foreign voyage from 
4 inia thither, and that conſequently the evidence” muſt 
e abroad. It is proper for a ceſtuy que truſt to come into 
A ny e of equity, on the refuſal of his truſtee, to Rave li- 
berty to fue in his name. Suppoſe a bond is aſſigned, what 
is more common than to bring a bill againſt the 'obligor 
and obligee for a ſatisfaction, and the plaintiff is never ſent 
back to recover the payment at law, tho' the defendant in 
that caſe might demur, for the fame reaſons the defendant 
here has, but they allow we are proper to pray relief againſt 
Johnſon, but he might have demurred to our bill, if we had 
not made the other defendants parties, becauſe they” might 
have made us a ſatisfaction; but if this demurrer is allowed, 
the bill will be out of Court as to them, and then Fohnjon, 
at the hearing, may object for want of parties. "And as this 
matter arifes in Fcotland, and our evidence is there, it is the 
ſame thing as if they were beyond the ſeas, becauſe the pro- 
ceſs of our Courts does not bind them; we defigii to examine 
the Cuſtom-houſe officers in Scotland, and if we'ſhould ſerve 
them with a ſubpeena in Scotland, fince they are not bound 
to obey it, ſure we have a right to a commiſſion to examine 
them in Scotland- And the objection, that the examination 
of witneſſes viva voce, is greatly preferable to an examitiation 
by Commiſſioners, is of no weight, becauſe 'this'Qourt, if 
they are not fatisfied with the evidence, may direct an 
iſſue. 
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If I ould give way to this attempt, no addon uud ever 
be brought on a policy, and a bill might as well be brought 
for payment of a *. on ſuggeſtion that the witneſſes 2 
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abroad, or dead; beſides, theſe are tranſactions that in their 
own nature muſt ariſe at ſea, and out of the juriſdiction of 
the Courts, and they that will take a policy in this kingdom, 
muſt be ſubject to our forms of trials; and who would inſure 
if they were liable to bills? The Jury will take the account, 
and conſider of ſalvage, and all proper allowances, and do 
it in all fuch trials; why cannot the plaintiff bring his wit- 
neſſes from Scotland, as well as is done every day from Nor- 
thumberland, which is the next county to it? The Commiſ- 
ſioners will give their officers leave to come to the trial, 


His lordſhip was going to allow the demurrer, but at the 
inſtance of the Attorney General, he made the ſame order 
he had done before in the caſe of Dhegetoft and the London 
Aſſurance, ant. Caf. 54, That the demurrer ſhould ſtand 
over, till the truſtee had put in his anſwer. | x 


_ KILDESLEY 8 D'FISHER. A os 45 
* 4 go 1 > V 
| | Chancel- 


AN order was made to examine the defendant as a witneſs, lor's houſe, 
and ſhe demurred to an interrogatory, becauſe ſhe was con- LEES 
cerned in intereſt in the queſtion ; and inſiſted, that ſhe was van ain, 
not obliged to prove the plaintiff's title againſt herſelf, and 
that the uſual allegation, 'That the defendant was not con- | 
cerned in intereſt, was left out of the preſent order. 


Mr. Solicitor General tor the plaintiff. 


This is no good cauſe of demurrer, fince we have ſubmit- 
ted to take her oath, though it may be ſuppoſed, that ſhe is 
biaſed againſt us; and her on depoſitions at the hearing 
may be read for herſelf, and the other defendants, though 
ſhe could not read her own anſwer: and her teſtimony is 
unexceptionable, becauſe ſhe cannot be ſuppoſed to befriend 
us. It would be a good objection, indeed, for the other de- 
fendants, to ſay The is intereſted for us, and therefore it is 
uſual to inſert in theſe orders, that the defendant is not con- 
cer ned in intereſt, to ſhew the Court that he is a competent 
and indifferent witn es 88 


n E VEE 


Loid 2 7 H 


_ eee reſted, defendants, that he ſhould loſe the benefit of their 
rogatory, teſtimony, and therefore the Court gives the plaintiff leave 
een, to examine them. But this defendant is not a formal, but a 
in intereſl. material party in point of intereſt, what you can expect 
Poſt. Caf. from her examination, you may have from her anſwer, which 
124. will be evidence againſt her; and tho” ſhe ſwears to tell the 

whole truth on her examination, ſhe need not anſwer where 

2 Chan. Caf. her intereſt is concerned, of which ſhe is to judge for her. 
208, ſelf; and therefore allow the demurrer. DOE «2; 


= IO ea i Ws 

= Lord Chancellor. ö 

44 | A defeng- The method of the Court is, where the plaintiff is obliged 

174 ant examin- to make ſeyeral defendants purely out of form, to give him 

— [ +196 ] leave to examine thoſe who are not concerned in intereſt, that 

3 ed for the is, who are not intereſted for the plaintiff; and it Would be 

1 plaintiff, hard, when the plaintiff is obliged to make parties not inte- 
17 | 
by 


- | 
0 5 


#1 
7 


She likewiſe demurred to being examined to a deed, whereto 
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ſhe was a witneſfſss. 7 | 
| | Lord Chancellor. | 
100 is witneſs. If ſhe be a witneſs, you can examine her to the execution, | 
i = * as to ſo much therefore, the demurrer muſt be over- ruled, | 
= damned but not as to any other queſtions; and therefore the demyr- | 
1 ts the ex- rer mult ſtand as to the reſt. 1 
| TY | ecution, but : 8 4 | 
ww may demur to any other queſtions, Curſ. Canc. 244, 284, | 
4 Caſe 198, DASHWOOD verſus BITHAZEY. 
9 Rolls, eres pol e tt rs rf ie - 106-256-241 
a1. - Fodem die, THE bill was to forecloſe, the defendant appeared, and 
'4 ſtood in contempt for not anſwering to a ſequeſtration, andthe | 
. if cauſe came on upon the ſequeſtration, for the bill to be taken 
ll Fo pro Confeſſo. And Mr. Solicitor. General for the plaintiff, t 
04 { wr © prayed a decree for a ſale, inſtead of a forecloſure, becauſe 
on of foreclo- the ſecurity was defective; and if they ſhould afterwards ſue 
1 ſore being the defendant on his bond for performance of covenants, 
1 ll 1 that would open the decree of forecloſure; and he inſiſted p 
. Holand that ſuch decrees were uſual, But the Maſter of the Rolls | 
i I the ſecurity ſaid, he had never known any, but that where.the ſecurity | 
wy! | 3 was defective, it was often indeed referred to a Maſter to ſet | 
Court decreed a ſale, inſtead of a forecloſure, becauſe if the plaintiff ſued the defendant 
on his bond, that would open a degree of forecloſure, and it is uſual in ſuch caſes to !*- 
L 


fer it to a Maſter to ſet a value on the eſtate, and decree that the plaintiff ſhould. take it 
pro tanto, | : 
| a valuation 


- 
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a valuation on the eſtate, and the plaintiff was to take it prob 
tanto; as in the caſe of Homden verſus Tilly, on a bill of 
forecloſure of the ſhops in Weſtminſter Hall; but in this cafe 

he decreed a ſale, becauſe the decree is, that the bill ſnould 

be taken pro confeſſo, and not according to the prayer of the 
bill ; and the caſe of Noſworthy and Serjeant Maynard was 
quoted, where the ſecurity being defective, the cauſe ſtood 
over, and the plaintiff filed a ſupplemental bill; and prayed 

a ſale. oy 8 150 


1 


+ Wednefday, Fuly the 23d. on 
© 6 4 | | Caſe 109. 
; | MOT IONS. At the 


+ Chancel- 


 HOLEWORTH verſus LANE. if Faq apt now 


; üben 9 55 0 Chancellor. 
ON a motion made for the executor of the mortgagee, | 

it was referred to a Maſter, to ſee whether- the heir of the 

mortgagee was a truſtee within the act, 7 An ch. 19. the 

Maſter reported him to be a truſtee within that act, upon 

which report an order was made, that the heir ſhould affign 

over the mortgage to ſuch perſons as the executors ſhould 

appoint. And now a motion was made for the defendant to 

ſt aſide the report, becauſe the heir was not a truſtee for the 

executor by the meaning of the act; and becauſe the refer- 

ence was made on a motion, whereas the ſtatute requires it 

ſhould be by petition, e 


Mr. Solicitor General for the executor. 


The conſtant practice is, to pray 2 reference by motion, The word 
as well as by petition. Petition originally ſignified a bill, but een 
a motion is a petition, and the word is to be underſtood of derſtood of 
any ſummary way, in diſtinction to the proceedings by bill ay ſum- 
and anſwer. | | mary way, 

8 in oppo- 
en „ fttion to the 
proceedings by bill. 


But they ſay, this caſe is not within the ſtatute, becauſe 
the heir of the mortgagee is a truſtee for his executor, only 
by implication of law. But implied truſts are taken notice of As of 
by acts of Parliament, as by the ſtatute of frauds and perju- * 2 
ries, and it was adjudged by your lordſhip in the caſe of Ber- of implied 
The heir of the yendee is a truſtee by the 7 nx, for the perſon who paid 2 he 
chaſe money, * * 5 5 | a | 


lie 
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tie verſus 8 that the heir of the vendes was 2. truſtee 
within this act, for the perſon who paid the purchaſe-money y. 
T he heir of che mortgagee is a truſtee both for the executor 
of the mortgagee, and for the mortgagor, and is doubly 
within the ſtatute, as mortgagee and tłuſtee too, and he is 
bound to convey, either at the petition of the ab 
of the YA que truſt. | 


Lord Chancellor. 


Vo may A motion is a petition, not reduced into writing, and pre- 
ee ſented, and I do not know that the ſtatute requires thoſe cir. 
petition der cumſtances, and the general practice is to pray a reference by 


a reference, 
whether an motion; and if the order is not according to the UG it 


_ Infant isa jg void, and without athority. 5 
truſtee | 
wirhin the 
Ann, 
5 There can be no doubt, but a mortgage in fee deſcends on 


198 
Ly = 1487 heir of the mortgagee, but it is as certain that the money 
belongs to the executor, ſo that the heir is only his truſtee; 


the mort- 
gagee isa and this was the very inconvenience the ſtatute was made to 


truitee remedy, that the mortgagor might be willing to pay the mo- 


* ney, or the executor might want it; and that in either caſe, 
for the they ſhould not be obliged as formerly, to wait the full . 


mortgagor, of the heir. 
and the ex- 

ecutor of 

the mertgagee. 


Caſe 110. | Thurſday, Fuly the 24th. 1 
At the c | „ 
Chancel- 


ler's houſe, | © = | i 7 
Hd.. EX PARTE GIBSON. 
„Cello. | 


Lord Chan- MR. Solicitor General for the wife, moved for a ſuppli- 
cellor or- cavit againſt the huſband, a mercer in Pater-nofter-row, no 
dered a affidavit was read, only the wife's ſolicitor told the Lord 
fupplicait Chancellor, that the huſband was in very good circumſtances, 


k- 
by N and his lordſhip granted the writ, and ordered 3 it to be. in- 


affidavit, dorſed with 4001. for each ſurety. 
only upon 


inquiry of 3 5 
the huſband' s Greamftances from hs folicitor for the wife, Ant, Caf, 102. _ gi 
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Sr JOHN. OSBORN verſus CO.w-F EE - Capt 0. 
AN injunction was granted till anſwer, and further order; 1 
the defendant put in a plea, which on arguing, was ordered Lord Chan- 
to ſtand for an anſwer, with liberty to except, and the bene- cellor. 


fit was ſaved to the hearing; and the defendant moved to DOC Bots 


25 | If a plea is 
diſſolve the injunction. ordered to 
. ſtand for 


| ; 5 to 
. an anſwer, the defendant cannot move to diſſolve the injunction abſolutely, but only 


niſi, | EO 


— 


Lord Chancellor. 


Vou can only move, as on coming in of your anſwer, 


that the injunction may be diſſolved niſi. 
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Caſe 112. 
At the 
Chancel- 
lor's houſe. 
Lord Chan- 

cellor, 


returnable tres Michael”, directed to the 8 
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In Cur. Cancellariæ. 


Tueſday, October the 14th. 
BAMBRIDGE verſus CAS TEL. 
Mr. Lutwych for the petitioner. 


THIS is a petition to your lordſhip, to ſuperſede a writ of 
appeal of murder, brought by the widow Caftel for the death 
of her huſband, againit M . Bambridge and Mr. Corbet. 
The petitioner Bambridge was indicted for the ſaid murder, 
on the gth of April laſt, and on the King's evidence only, 
without examining his own witneſſes, was acquitted ; and 
on the gth of July following, this writ of appeal was brought, 

Eeriffs, to attach 
Bambridge and Corbet, the appellant having found Hof 
and S$ary pledges, ſetting forth their additions, and places 
of abode. The words of the writ are, Quia Maria, &c. 


fecerit vos Securos, &c. We have inquired after the ſecurity 


mentioned in the writ, and as it appears by our affidavit, they 


have entered into no recognizance, and therefore we pray 


your lordſhip to ſuperſede this writ; it being an injury to the 
great ſeal, that any writ ſhould iſſue which contains a poſitive 
falichood ; theſe are not nominal pledges, but deſcribed in 
the very writ by their names, additions, &c. The law has 
appointed pledges to be given on every writ, and this writ 
has accordingly affirmed, that pledges were found, which 
upon inquiry proves falſe. The writ ought to have run, Si 


feeerit, &c. Here it is poſitively ſaid to be done, and is 


not; therefore the reaſon of the writ failing, the writ itſelf 
too ought to fall to the ground. Raft. Entr. 46, b, a writ 


of appeal of murder was brought returnable in B. R. (and 
| oY 
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run, Si feceret ; ) the + Sherift returned, that the appellant [ 200 


had found no pledges ; this was. adjudged a good return, 
and the party finding pledges in Court, the record ſays, an 
alias was directed: And the appellant ſhall not avoid what 
the law makes ſo eſſential, by a falſity, by pretending he has 
found pledges, when he really has not, and the finding 
pledges is material, that if the appellee be acquitted, the ap- 
pellant may anſwer damages pro unjuſto clamore ſuo ; and 
in Raft. Entr. 44, a, is ſet down the ſummary method the 


appellee has to recover thoſe damages, If one is indicted indictment 
for a treſpaſs, and acquitted, he may bring his action, as 


was adjudged in B. R. in the caſe of Savil verſus Roberts. 
| Mr. Kettleby. 


The form of the writ is ſet down in the appendix to the 
Regiſter, 10, b, here is the difference of Vos for Nos, and 


fecerit cannot be the future tenſe, Becauſe ſhe ſhall, for that 


is not ſenſe, but muſt be the præter tenſe; All the prece- 
dents are, Nes; Tremain 16, 28. C. Entr. 56, b. 59, b, 
only Raflal, 46, b, is, Si fecerit te; but whether the writ 
ought to be Yos, or Noc, neither in this cafe is done, The 


ſtatute of Weſtminſter, 2 chap. 12, 2 inſt. 383, is ſtrongly 


penned, to prevent the malice of appellants, and pledges on 
an appeal are more particularly requiſite on this ſtatute, than 
at common law; and it appears, that before this act of Par- 
liament, where the appellee was acquitted, the abettors were 


formerly puniſhed by death. 
Mr. Wynne. = =O 
In Raftal's Entr. 46, b. the writ is Si, &c. If pledges 


are found, you are to attach; if they are not found, you are 
not to attach. And there the appellant in perſon found 
pledges, which ſhews there is a neceſſity to find real pledges, 
to ſatisfy both the Crown and the party ; ſo that finding 
pledges is a condition precedent, but they will ſay perhaps, 
that here is no condition precedent, becauſe the writ does not 
run, Si, &c. but Pia, &c, but then the reaſon is much 
ſtronger, why your lordſhip ſhould grant a ſuperſedeas, be- 
cauſe the writ contains a direct falſehood, but it is likewiſe 
an abſurdity ; for by what power, or for what reaſon ſhould 
the Sheriff take ſecurity before the writ was delivered to 


him, 
Mr. 
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| : Mr. Strange. 5 
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We do not move to quaſh this writ (for that is only pro- 
per after the return, in the Court where it is returnable) 
but to ſuperſede it, whilſt it is in the hands of the miniſterial 
officers the Sheriffs. In the caſe of King verſus Dee, in 


B. R. on a De Excommunicato capiendo, it was moved to 
quaſh the writ, becauſe of thoſe general words, Sive al Fur 


Eccleſ. and the Judges ſaid they could not quaſh it, becauſe 


[ 4201 ] 


B. R. may 


ſuperſede a 
writ de ex- 


- communi- 


Cato capi- 
endo, for 
matrer in- 
trinſick be- 


fore the re- 


turn, be- 
cauſe it is 
inrolled in 
that Court, 
on the iſ- 
ſuing of it. 


it was not returned + into that Court; upon which they 
changed their motion, that it might be ſuperſeded, which 
was granted, becauſe it appeared there was an entry in Court, 
that ſuch a writ had ifſued, and they gave this remedy to the 
party, that he might not lie in priſon till the return, In the 
writ of appeal, pledges are not mentioned, as in other origi- 
nal writs, which are directed to the Sheriff generally, to 
take ſecurity ; but the pledges are particularly mentioned by 
name, &c. and in the body of the writ ; and the deſign of 
pledges would be eluded, if it was ſufficient to find them at 
any time before judgment, for the appellant would never 
require judgment if the appeal went againſt him, nor would 
the pledges ſtand. 5 


Mr. Attorney General for the appellant. 


As this is a motion not to quaſh, but to ſuperſede the 
writ, it muſt be, Pia emanavit improvide, or erronice, and 
the manner or irregularity muſt be ſomething that does not 
appear on the face of the writ, becauſe it is not returnable 
into this Court, but if there is any error in the writ itſelf, 
that will be a ground to quaſh it in the Court it is made re- 
turnable, after the return thereof; and this caſe is diſtin- 
guiſhed from the caſe De Excommunicato capiendo, becauſe 
the 5 Elia. chap. 23. requires, that upon the iſſuing of it, 
the writ ſhould be inrolled in B. R. ſo that Court may take 
notice of it before the return, but the error, or irregularity 
in this caſe, muſt be extrinſick, becauſe the writ is gone out 
of the Court, and is not now before your lordſhip. * _ 


: 


There is no reſolution whereby it appears, that appeals 
are diſtinguiſhed from other actions, as to finding pledges, 
which by the old law ought to be real, to anſwer amercia- 
ments and damages, but by the courſe of the Courts for 


many years (as the curſitor for London and Middleſex, who 
| | | attends, 


never in jeopardy. And this application is not proper here, 


N Term, $. Michael 1729. | 


attends, is a! to certify to your lordſhip) no real pledges | 
have been foun on appeals ; ſo that if this ſhould be judged 
neceflary, it may be A. cauſe of the reverſal of IL 
judgments. a | 


In an appeal of n which is felonicz, Co. Entr. 50. loan ap- 
Doe and Roe are the bail, ſo in the caſe of Foxe verſus Lowe, — a 
which record was ſettled by your lordſhip and Lord Chief the pledget 
Juſtice Eyre on an appeal of murder by bill. The conſtruc- only ave 
tion of thoſe words in this writ, Quia fecerit, &c. muſt be, nominal, ſo 
Becauſe ſhe will, &c. which is of the ſame ſenſe, as St, &c. 5 * 
and then there can be no foundation to come here, ia murder. 
emanavit improvide, or erronic? ; for then the taking ſecurity, 
is ſubſequent to the iſſuing of this writ. But the plaintiff 
may find pledges at any time þefore judgment, and for this 
reaſon in Sir Tho. Fon. 154. Where the appellee pleaded in 
abatement no 8 and pleaded over, his plea in abate- | 
ment was + di — And in  Huſſy's caſe, 9 Co. 71, b. 4202 1 3 
and Cro. Fac. 413. Caf. 2. on error it was adjudged that the - 

Sheriff might 88 the writ if he pleaſed, though the ap- 
pellant did not find pledges, and it was good, if the party 
found ſecurity while the writ was depending, and this an- 
ſwers the objection, that no pledges is a good return, becauſe 
the Sheriff may execute the writ notwithſtanding, if he 
pleaſes. So the 11 H. 4. Fol. 7. (8.) Bro. Abridgm. Pledg. 

d. on appeal of Mayhem, and in 3d Lev. 344, 345. before 
the ſtatute of amendment, the want of pledges was amended 
after error brought. The ſtatute of Vefminſt. 2. relates to 
abettors, where the appellee i is acquitted, and does not relate 
to pledges, and no enquiry could be had of the abettors, if 
this writ was quaſhed, becauſe the life of the appellee was 


vut mult be taken advantage of, on the return of the writ, 
by motion, or by a plea in abatement, 


Lord Chancellor. | 
Pledges by 
Pledges were certainly requiſite by the old Jaw, and muſt the old law 


be ſo ſtill, where it is not altered by acts of Parliament. hare pete 


every Writ. 


Pledges « on this writ are given in two places, PT INE to the = a _ 
a 
ing in Chancery, or to the Sheriff, the writ in the regiſter . 10 


given, ei- 
ther to the king in Chancery, or to the Sheriff. 


2. is, 
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is, Si fecerit te, or Nos, &c. but this writ is in a third form 

different from both, Quia, &c. but then this objection is to 

the writ itſelf, which I do not think aſſerts a falſehood that 

If a 2 of pledges are given, but the Eugliſb of the words is, Becauſe 
alete worde, be Will give, &. which is only conditional; and this objec. 
Quia fece- tion, that the writ is not agreeable to precedent, is too early 
rit, c. tho" to be made kere, but will be proper on the return of the writ. 
piedges are The Sheriff may return, that no pledges are found, and is 


not found . : 5 3 
this is no not obliged otherwiſe to execute the writ, but the writ is ſtill 
falſheod, in force, and not abated, as appears by the precedent that has 


for it does been cited in Rafe. Entr. 46, b. for if the writ had not ſub- 
NONE — ſiſted, the Court of King's Bench could not have granted an 
pellant has alias capias, but the Sheriff may execute the writ if he 


given ſecu- pleaſes, though the appellant find no pledges, and the appel- 


| + rey lee has no remedy till judgmey$, and cannot plead it: But 
Ati can this is ſomething intrinſick to the writ, and proper for an- 
be ſuperſed- other Court, and therefore the petition muſt be diſmiſſed. 


ed in this 


Court only 5 | 5 
for matter extrinſick, but if it is a bad writ, the Court it is returned into, will quaſh it. 
The Sheriff may return ne pledges on a writ of appeal, and is not obliged to execute 


it, if the appellant does not find pledges. 
But he may if he pleaſes, and the appe 
has no remedy till judgment. 


2 ee Where an order is made upon hearing Counſel of both 
need not be . | . c 
ved chat ſides, there is no occaſion to ſerve it. 


is made on | 5 
hearing counſel of both ſides. 


* 


[ +204) + TREFUSIS verſus Sir J. HIND COTTON, 
_ 45 | Lady COTTON 5 & al. 


Ch * | 
* SIR Fo Hind Cotton and Lady Cotton filed a bill to have 
Land Chan- her portion of 6o000/. repaid, and 50. a year for ajointure 
eee ſettled on her for life, purſuant to marriage articles, with 
Mr. Trefuſrs her former huſband, and an account vas directed 
to be taken of the perſonal eſtate of® Mr. T1 775 ; and a 
decree nifi was made againſt Mr. Trefufis, an infant, her ſon- 
in-law ; and when he came of age, he was ſerved with a ſub- 
pœna, to ſhew cauſe why the decree ſhould not be made ab- 
{olute, and he now moved, to have the time for ſhewing 


cauſe enlarged, till Sir Hind Cotton and Lady Cotton put in 


their anſwers to a bill he had filed againſt them, for a diſco- 


ate fa- 


very, whether in articles of agreement between his 1 1 
| | ter 


99 
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llee cannot plead in abatement, no pledges, and | 
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ther and Lady Cotton, that her ſhare of the perſonal eſtate of . 
Mr. Craigs her father, which amounted to ioo, ooo. ſhould: 
be at her own ſeparate uſe and diſpoſal, Lady Cotton did not, 
in conſideration thereof, agree to waive the benefit of the 
former ee articles. | 

The defentants inſiſted, that the execution of. a decree 
ought not'to be deferred on the bare allegations of a bill, 
not ſupported by any affidavits, ang that (the decree having 
directed an account to be taken of the perſonal eſtate of Mr. 
Trefuſis he might have the advantage of this diſcovery be- 
fore the Maſter on perſonal i interrogatories, or might amend. 
his anſwer. 


Lord Chancellor. 


The time of fix mocha, ewe by the courſe of the 
Court, for a defendant to ſhew cauſe why a decree ſhould 1 
not be made abſolute after he comes of age, is not ſo ſacred, calarged *y 
but that in particular caſes, and where the matter is of con- the time for 
ſequence, the Court may enlarge it; it appears very proba- 2 defendant 
ble, that there was ſuch a private agreement, as is ſuggeſted, A has 
on Mr. Tręfiſis his, conſenting that ſo great an eſtate ſhould he came of 
be at his wife's own diſpoſal, which the ſon cannot come at age, why 
by this decree, but only by a difcovery from the anſwers of — 8 ä 
the defendants; and then he may amend his own anſwer, ee ono 
and make a better defence, and therefore after the ſix abſolute, 


months are expired, I enlarge the time for three months till tbe 
niſi. : | plaintiffs in 
' /  thefirſt 
-_____-cauſehad 
put in an anſwer to a bill of diſcovery he filed againſt them, after he came of age. 


N. B. On the defendant's coming to ſhew cauſe the firſt , cm rd 
day of Micbaelmas term, this order was made abſolute; and Poſt, Caf. 


that time being out, and the. defendants not having put in a; Poll. cat. 


+ full anſwer, the time was twice enlarged on 4 quo 154. 
uſque. | 725 | r +0041 


IW-dneſday, . the I sth. 


Caſe 1 5 
EXCEPTION 8, &c. TO THE MASTER's REPORT, | 8 
lor's houſe. 


DAVY verſus SETS. e Lord Chan- 


cellor. 


THE bill was brought 3 againſt the adminiſtra- 
tor, and an account was directed, and coſts. reſerved, till the 
22 account 
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account was taken; and by the Maſter's report it appeared, 
On a report that the defendant had aſſets ſufficient in his hands to ſatisfy 
of o_ the plaintiff's demands; and the Lord Chancellor decreed 
coſts are de- coſts generally againſt the defendant, without directing an 
creed gene- inquiry of aſſets, and ſaid, that he knew no better rule to 
rn + na guide himſelf by, than that they proceeded on at law, where, 
dant, and if the defendant pleads plene adminiſtravit, and the plaintiff 
not out of recover but two-pence, the Court gives judgment De Bonis 
_ propriis, fi non, &c. that otherwiſe no body would ſue an 
| adminiſtrator, or executor ; and that there may be more aſ- 
Cre. Ja. ſets than appear by the Maſter's report, for the plaintiffs 
229- might content themſelves to prove ſufficient to anſwer their 
Zulu. 169. deman ds. a | | | 
Caſe A WALKER verſus MEAGER. 
At the : | | 
Chancel a Seit n RY 
Fn, i Mr. Solicitor General for the plaintiffs. 
Lord Chan- 


cello. MR. Meager made his will inter al, in theſe words; 
Zodem die. As to my temporal eſtate, I do hereby charge the ſame 
c with the payment of all fuch juſt debts as ſhall happen to 

© owe at the time of my deceaſe, and alſo with the ſeveral 

© legacies herein after bequeathed; then he gives ſeveral 

© legacies, and particularly 300. to his daughter; then 

© taking notice that he had ſurrendered his copyhold eſtate 

. © to the uſe of his will, he declares it to be to the purpoſes 
following. I deviſe all my freehold and copyhold eſtate to 

«© my ſon Thomas Meager, and his heirs, ſubject to, and 

© chargeable with all my juſt debts, and the ſeveral legacies 

© by me given; and makes his ſon Thomas executor.” And 

on a bill brought by the creditors, an account was decreed, 

and a report has been made, and the cauſe now comes be- 

fore your lordſhip on the equity reſerved, and the only 

queſtion is, fince the eſtate is not ſufficient to ſatisfy the 

| debts and legacies, whether the money ariſing by the ale of 
the'lands ſhall be divided equally among the creditors and 
legatees? or, whether the creditors ſhall be preferred? 

{ 4205 ] And as in natural 4 juſtice the teſtator ought to pay his debts 
| in the firſt place, ſo it plainly ſeems by the will to have been 
his intention, tho he has not declared ſo in exprefs words. 

In the beginning of the will, he charges all his temporal 

eſtate with the payment of his juſt debts, Ec. and alſo with 
the ſeveral legacies, &c. which words ſeem to introduce a 
fecond charge; and this further appears from the nature E 
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che fund he had then in view; his perſonal eſtate, which 
was the fund ſubjected by law, was liable to his debts in the 
firſt place, and when he adds another not chargeable by law 

he hom he would have his debts and legacies paid out of 


this additional fund, in the ſame manner; then he makes 


his ſon, whom he deviſes his eſtate to, exccutor likewiſe ; ; 
and if he had deviſed it to him to ſell, for payment of debts 
and legacies, the money would be aflets, and the debts muſt 
be preferred. 2 Vern, 248, Greaves verſus Powel, and Beal 
verſus Brown. Trin. Term. 1712. The teſtator, before the 
ſtatute 6 and 7 of K. V. of fraudulent deviſes, bequeathed | 
his lands to his ſecond ſon, and his heirs, ſubject to the pay- 
ment of ſuch debts as his perſonal eſtate ſhould not be ſuffi- 
cient to ſatisfy, and of a legacy of 500J. and made his ſe- 
cond ſon and wife executors,, This deviſe being before the 
ſtatute, the debts amounted to more than the perſonal eſtate, 
and the value of the land; the bond creditors had no lien 


but by the will, but Lord 1 N ſaid, he would ſuppoſe 2 Vern. "me 


the teſlator to mean what he ought, and that he deſigned to ( 
be juſt before he was charitable ; and * COTE the 
debts to. be paid in the firſt Place. 


| Mr. Attorney General for the FE Veg 
If this money raiſed by. the ſale of the eſtate, ſhould be 


applied in the firſt place to che payment of the debts, the 
daughter will be left wholly unprovided for. It is allowed, 


there are no expreſs words in the will directing the debts to 


be firſt, paid, but they would infer it to have been the inten- 
tion of the teſtator ; Firſt, From the order of the words: 
but the order of the words has never been allowed a rule to 
explain the intention of the teſtator, which ſhould be eſt 
paid; for all things cannot be ſaid together: And alk, 


do not imply a ſecondary confideration, as has been often * N ; 


judged in the caſe of legatees, but that the firſt legatee muſt 
abate, in proportion with the ſecond : And ſuppoſe legacies 
had been firſt mentioned, ſhould 20 have been * in Bp 
firſt place 8 | 


Secondly, Becauſe the teſtator had his whole eſtate under 
conſideration, and therefore as his perſonal eſtate was to go 
in a courſe of adminiſtration, it is plain he deſigned his real 
eſtate ſhould go in the ſame manner. But one muſt go as 
the law dire! ; the other as the will. | 

Thir dly, | 


De Term. 8. Michael. 1529. 


Thirdl Becauſe if this deviſe had been to his executor 
FT 2 85 110 11 e would have been legal aſſets, but this is a 
8 deviſe 1 in fee, ſubject to, Sc. and is only an equitable charge, 
and the executor in this caſe can be conſidered only as a 
truſtee, for the deviſe being to him in fee, who was the eld. 
eſt ſon of the teſtator, the lands deſcend on him, and it is 
not a conſtant rule to prefer creditors ; but there are many 
decrees that they ſhould be paid, pari paſſu, with legatees, 
becauſe, as to the lands, the creditor takes only by the 
bounty of the teſtator, and it is n a ect to Aan. 

1 Vern. 482. : 2 „ 


Though the deviſe in Beal 25 Brown's caſe” 'was before 
the ſtatute, ſo that the deviſor had a power to defeat his 
bond creditors of the benefit of his lands, yet he not having 
done ſo, the Court might think proper to confider them in 

the ſame manner as they would have Wen manns if the lands 


had deſcended. 
Lord Sb er, 77 
Theteſtator From a view of the whole will, there appears te be no 
charges all prius or poſterius, nor which it was the intention of the teſ- 


bis tempo- tator ſhould be firſt paid, the debts, or legacies; but it is 
ral eſtate 


with the plain he intended the one as well as the other ; All his eſtate 
payment of is given to his executors, and his copyhold eſtate is particu- 
g er larly ſurrendered to the uſe of his will, and his whole eſtate 


on _ is made ſubject to debts and legacies, and is given to his ex- 


then deviſes ecutor to enable him to pay them; ſo, whether the money 
all his free- ariſing by the ſale of the lands is legal, or equitable aſſets, 


ne xy it muſt be conſidered as legal aſſets, and applied in a courſe of 


eſtate to his denim titration, If Ceſtuy que truſt of an eſtate deviſes it 
eldeſt fon to his executors to be ſold for payment of debts and legacies, 


_y FH this is equitable aſſets, and yet it has often been decreed to 


jed to his be applied in a courſe of adminiſtration. 
b d 
Sana and makes him executor, the money ariſing by rhe ale of the lands mall be firſt 
! t of the debts. 
1 — * 61. Cat. 78. Poſt. Caf. 181. 1 Vern. 63. 2 Vern. 133. I Chan. Caf, 32, 
248. 1 Fern. 69. 1 Lev. 224. Nel/. Fol. Rep, in Canc. 88, 195. Nelſ. $vo, Rep · in 
Canc. 202. Ant. Caſ. 34: 
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De Term, 8. Michad. 789. 


Hide, Oftober the 24th. rs 7] 
In Court. 
ANONYMUS. | Lond Chan 

y cellor. 


Mr. Attorney General for the plaintiff. 


THE defendant pleaded that ſuch a perſon not named 
in the bill ought to be made a party, upon which the plaintiff 
amended his bill, and made him a defendant, then the firſt: 
defendant obtained an order for time to anſwer, and then 2 
pleaded, that ſuch a one alſo, not named in the bill, ought If the de- 
to be a party; and I humbly move your lordſhip, that this fendant ob- 


tains an or- 
þ | der for 
coming on. irregularly, for by the order the defendant had time to an- 
only time to anſwer ; and though the order is not for time ſwer, he 
to anſwer only, but to anſwer, and a plea has been ad- na! Put en 
. . h a plea, if 
judged an anſwer in Lord S:rafford's caſe, that muſt be un- the order is 


derſtood of a plea in bar, not of plea in abatement ? not, to an- 
| | © | ſwer only. 


"I Chan. Cal. 279. 2 Chan, Caſ. 208. I Fern. 275. 
Lord Chancellor. 
If a defendant at law, pleads in abatement, the want of e 
parties, he muſt ſhew who they are, and muſt give the plain- Hant of 


tiff a good writ : But this plea cannot be ſupprefſed on a parties, is 


motion, but muſt be ſet down and argued. not good, 
| | | for at law, 


| 2 if the de- 
fendant pleads want of parties, he muſt give the plaintiff a good writ, but this plea can- 
not be ſuppreſſed on a motion, but muſt be ſet down to be argued. 


Saturday, October the 25th. 
APPEALS AND REHEARINGS. 


CHARLES SELBY AMHERSFT, &c. plaintiff. 
WILLIAM ROBINSON LITTON, & al', defendants. 


UPON the ' petition of the defendant, William Robinſon 
Litton, both cauſes came on to be reheard, and the Lord - 
Chancellor was pleaſed to declare his opinion in favour of the 
detendant, William Robinſon Litton, but offered the plaintiff, p 
if he defired it, to rehear the cauſes again aſſiſted J with [ 208 
Judges, which the plaintiff deſiring, it was ordered the Ant. Caſ. 
laid cauſes ſhould come on again to be reheard on that day pad. Cat 
fortnight, : PRE 120% 


Tueſday, 


In Court, 
Lord Chan- 
cellor. 
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; bes 7. © Tiefdey, Oct, the 28th. 
d Ch — 4 FX. he . 
| 9 wg | STRAFFORD verſus BERRIDGE. 
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Mr. Solicitor General for the plaintiff. 


© MR. Straford by a codicil, deviſed to Mrs, Berridge, his 
niece in theſe words, I give and bequeath all that my man- 
ſion-houſe, c. to Mrs. Berridge, during the term of her 
natural life; alſo all my goods, chattels, houſhold-ſtuff, 
furniture, and other things, now being, and which at the 
time of my death ſhall be at, or in my ſaid dwelling houſe, 
and the appurtenances; and alſo the uſe of all my plate 
during life; he alſo deviſed to her his coach horſes, 6000. 
and 20/. for mourning”, and by this codicil Mrs. Berridge 
claims 2601. in money, which was in the houſe at the death 
of the teſtator. The teſtator by firſt giving her his houſe 
for life, ſhews what he meant by his goods and chattels, and 
io do the following words, houſhold ſtuff and furniture; 
for if the words, goods and chattels are to be taken in their 
full ſenſe, then houſhold ſtuff and furniture are compre- 
hended under them, and thoſe words would be ſuperfluous, 
and in this ſenſe the title deeds of his eſtate, or fecurities for 
money, if they were found in the houſe, would pals; 
whereas it is plain he did not defign to comprehend even the 
plate under theſe general words, for he after expreſly deviſes 
the uſe of it to her for life; and the words, Now being, 
And which, &c. plainly ſhew, he did not deſign to give her 
money, becauſe it would be ſo very difficult to prove, 
that the money in the houſe at the time of his death, was the 
identical money he had there when he made his will. 


Mr. Lutwych. 


A K A A «A G A A 


The general ; a 
tenſe of the The general ſignification of the words of a will may be 


words of a ; ; 
will are to reſtrained by the intention of the teſtator, and other words 


be reftrain- they are in company with, as appears from the caſe of Merry- 
| N _ land and Wilkinſon, Gro. Ca. 323, and of Markham and Twy/- 
the teſtator, en, which was decreed by Lord Harcourt, after it had been 
and the ſpoke to two or three times. The teſtator made his will 
vc Ang inter al in theſe words, © All the reſt and reſidue of my 
** ee « eſtate, chattels, real and perſonal, I give to my wife: 

refi- 


with. 
His 


By the words; All the reſt and 7 N of my eſtate, chattels, real and fer ſonal, only the 
due of the teftator's perſonal citate paſſes. : 1 


lis 
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De Tim. hazt. 129. 


246 brociip deres f daf doe redes or the pirfonal ste [+209 ] 


to the wife, tho' a fee would have paſſed, if the will had gone 

no further than the word eſtate. In this caſe, the teftator, 

to ſhew it was not his intention to paſs every thing the words 

would extend to, mentions afterwards particulars, 'as his 
coach-horſes, and the uſe of his plate for life, and a pecu- 

niary legacy of 6co/, and though. bonds will paſs by a grant Jewels, | 
of Omnia Bona, yet here by the words Goods or other things, money, or 3 
only furniture and things of the like nature will paſs; and pictures . 
in the caſe of the Biſhop, o f Sali bury and Dormer, it Was — _ 
pals, by a 
adjudged, by Lord Haute: that by a deviſe of Bed, je w- deviſe ot 
cls, money, or pictures, did not paſs. | goods, / 


Mr. Attorney | General * the defendant. 


It is "nd that all Vs wards of this will are general 

enough to take in money, but it is ſaid, they muſt be reſtrain- ; 
el to houſhold goods and furniture; becauſe if they hre Y 
taken in the general ſenſe, the words houſhold ſtuff and 
furniture are ſuperfluous 3, but this is the uſual manner of 
wording wills, after general words, to enumerate particulars ; 
and may not we with more reaſon ſay, Why did he uſe thoſe _ 
general words, if he meant nothing by them? and that they 
thew his intention to paſs more, and the words, Other things, 
thew he meant every thing that was perſonal ; whereas. the. 
plaintiff, by other things, would have him mean only the. 
ſame things, and the words will not comprehend the title 
deeds, for they follow the eſtate, and though he may be 
ſuppoſed not to have meant ſecurities for money, which are 
choſes in action, yet this money was a thing in poſſeſſion, and 
actually in the houſe at the time of his death: And the ex- 
preſs deviſe afterwards, of the uſe of the plate to her for 
life, ſhews, that he thought that it would otherwiſe have 
paſſed to her abſolutely by the general words; and theſe 
words muſt ſignify more than furniture, for a library of 
books, wine in the cellar, Sc. if any, would have paſſed. 
| agree, that where words, which by themſelves would have 
carried the real eſtate, are mixed with words that will paſs Y 
only the perſonal eſtate, that it is reaſonable to reſtrain their = 
general ſignification, but what authority can they produce to 4 
reſtrain the ſenſe of theſe words, which all relate to a per- by 
ſonal eſtate? The words, Now being, And which, &c. they 
lay are a double deſcription of what was to paſs but I rather 

think, 


: * 


2 D, Term. $8. Michael: 1729. 


think, his intention was to extend the words, either to ſuch 

things as he had at the time of the making the will, or at 
his death, in the houſe; and though he had removed any 
of the goods, he certainly deſigned they ſhould paſs, and the 
money in his houſe at the time of his death, ſhall be taken 
to be there, when he made his will, unleſs the wa can 
Prove it came in ſince, 


ſ 4210} + Lord Chancellor. 
There is an opinion, that the Sheriff on a fieri facias can- 
Whether not ſeize money, becauſe the money is to be levied de bonis 
bona & ca - & catallis, but money cannot be levied from money: But not 
ws in- to trifle, the teſtator cannot reaſonably. be ſuppoſed to have 
—＋ in a fl. meant money by theſe words, but only goods of the nature 
eri facias. and ſort of houſhold goods;, and the words cannot be un- 
I give my derſtood in their general ſenſe, for that would take in bonds 
e and ſecurities for money, which there is en, to ſuppoſe 
life, alſo the teſtator e e to — 
all my 


goods, chat- HUNT verſus STONE. 

tels, houſe- a 

hold Nuff, 

furniture, and other things now being, or which at the time of my death ſhall be at, 
or in my ſaid dwelling houſe, by theſe words, money in the houſe at the death of the te. 


tator will not paſs, Swwinb. part 7. ſe, Io, n. 8. 1 Chan. Rep. $904 Ant. Caſ. 69. 


Caſe 118. THE teſtator deviſed to an infant an Eaſt India bond of 


In Court 1001. to be paid at twenty-one, or marriage, and if ſhe died 
Lord Chan- , 
cellor. before, he deviſed it over; and the queſtion was, Whether 


Eodem die, the intereſt belonged to the executor, or ſhould wait on the 
principal ? 
Lord Chancellor. 


Deviſe of The teſtator's intention ſeems to be, that the interel 
an EA ſhould follow the principal; he does not give 100. but a 


— —_—_ ſpecifick Eaft India 100l. bond, 


at 21, or 
marriage, and if the legatee died before it was deviſed over, the intereſt ſhall wait on the 
principal, and not go to the executor. 
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D. Len. 8. Michod. 192g. - 
Friday, October the 3ſt. | 
0 MOTI ONS. 
VAUGHAN verſus WELSH. 


Caſe 119. 
In Court. 
Lord Chan- 

cellor. 


AN order for the plaintiff to make his election, was diſ- If the de- 
charged on motion, becauſe the defendant had pleaded the W 
ſtatute of limitations, and the plea had not been argued. Plaintit is 

Be 2 | not obliged 
to elect till the plea is argued, - Poſt. Caf. 166, 1 Ven. X03. 


L411 
Caſe 120. 
In Courc. 
Lord Chan- 
e | | cellor. 
Charles Selby Amberſt, Eſq. adminiſtrator of Dame Margaret Sir Robert | 
Strode, his late wife, who was the widow of Sir George chief Jab. 
Strode, deceaſed, plaintiff, > | of B. R. 


William Robinſon Litton, Eſq. deviſee in the will of Zim B 


- Litton, Fiſq. deceaſed, who was the only fon and heir of 
the ſaid Sir George Sirode, deceaſed, Francis Maſcal, and 
ames Bedingfield, mortgagees of the eſtate in queſtion, 

69" contra, defendants. e 


1 Saturday, November the 8th. 
APPEALS AND RE.-HEARINGS. 


Mr. Attorney General for the defendant, 
William Retinſon Litton. , 
THESE cauſes come before your lordſhip to be re-heard, 
on the petition of William Robinſon Litton, whereby he inſiſts 
that the equity of redemption of theſe terms belongs to 
him, and not to the plaintiff; Firſt, For that the teſtator 
did not intend to give the Lady Strode the abſolute intereſt in 
the terms, but only to give her the fame, as a ſecurity - for 
the money due upon thoſe. mortgages. Secondly, Becauſe if 
it was his intention to deviſe the abſolute intereſt in the terms 
to his mother, ſuch a deviſe could not take effect in point of 
law. And, Thirdly, Becauſe this point has been already de- 
termined againſt her by the decree of Lord Harcourt. 


That this was the teſtator”s intention, appears manifeſtly 
from the whole frame of the will, the deviſe to Lady Szrode 
of thele mortgaged terms being amongſt the pecuniary lega- 
| cies 
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cies, and before the deviſe of his lands and when he comes 
to deviſe his lands to the defendant William Robinſon Litton, 
he deſcribes them by the words, All and every his manors, 
& c. which convey the lands in queſtion to him, in as plain 
and ample a manner, as if the teſtator had deviſed them by 
expreſs words. 7 ES: 55 
4212 J 4 This intention is ſtill the more evident, if it be conſi- 
dered, that the deviſe of his real eſtate to the defendant 
William Robinſon Litton, is in the ſame words, as the deviſe to 
the teſtator's own ſon, (in caſe his wife had. been with child 
of a ſon) and it is not to be imagined that the teſtator could 

intend to give theſe lands from his on ſon to his mother, 


No deviſe by the teſtator of theſe terms but as mortgage 
intereſts, could poſſibly take effect, *till the determination of 
the eſtate to S7rode Strode, and the eſtates tail to his ſons, and 
the contingent eſtates limited to George Darnelly for life, and 
to his ſons in tail: and it is hardly to be imagined. that it 
could ever enter into the thoughts of the teſtator to give his 
mother a remote intereſt in lands, which the could never pro- 
bably either enjoy or ſell, and to ſever ſuch long terms of 
one thouſand years from the inheritance of his eſtate, only in 

order that his mother might have the power of giving them 
away from his family to a ſtranger, as the fact has really hap- 
pened, WIE 3 


The words of the deviſe in queſtion are proper ta convey 
theſe eſtates as ſecurities, and to put his mother in the place 
of the mortgagees, and ſuch intereſt only they muſt neceſſarily 
be ſuppoſed to pals, ſo long as any of the before-mentioned 
intermediate eſtates, precedent to the teſtator's reverſion in 
fee, ſubſiſts; and there is no reaſon to imagine that the teſ- 
tator intended his words ſhould have two different meanings. 


— 


If your lordſhip ſhould reverſe this decree, Dame Margu- 
ret Strade, (under whom the plaintiff claims, and who had a 
jointure beſides of 400. per annum) has by the will of her 
3 ſon Litton Litton, legacies to the amount of 36004. beſides 
2 the rent charge of 100/. per annum thereby given to her, for 
. her life, which is very near as ample a proviſion as he de- 
* ſigned for an only daughter, in caſe he had left one. But if 

the decree ſtands, then the plaintiff in right of his wife, will 

receive out of Litton Litton's eſtate, four times as much as the u 

proviſion made by the ſaid teſtator for an only daughter, 5 

which can never be ſuppoſed the teſtator intended. "as 3 
| | , 
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De. Term. S. Michatl. 1729. 


* But ſecondly, Suppaſing it appeared never ſo plainly to 
Ye be the teſtator's intent to deviſe the abſolute intereſt in the 
55 terms to his mother, yet we humbly apprehend that ſuch a 
= deviſe cannot take effect in point of law, becauſe thoſe terms, 
dy (or which is the ſame thing as to the preſent queſtion) the 
; equity of redemption of them would then at the death of 
| the teſtator ſtand limited in the following manner, wiz. in 
f. truſt, to attend the freehold and inheritance, ſo long as the 


df eſtate + for life of Strode Bedingfield, the eſtates tail of his L #213 ] 
ſons, and the contingent eſtates for life, and in tail of George - 
1 Darnelly and his ſons, ſhall laſt; and the reſidue, after all 
thoſe eſtates ſpent, not to attend the inheritance, but to be 
for the benefit of Lady Strode, her executors and adminiſtra- 
tors, as terms in groſs: and we humbly conceive that ſuch a 
5 deviſe of the remainder af terms after eſtates tail is void, as 


+ being too remote, when ſeparate from, and not attendant on 
i the inheritance. l th 
4 Terms indeed attendant on the inheritance, by the rules 
8 of this Court may be limited in the ſame manner as the fee, 
5 becauſe they may be barred by a recovery of the eſtates in 
5 tail, and ia remainder; but no act of the tenant in tail could 
5 cut off theſe terms, the terms themſelves could not be barred, 
4 becauſe the tenant in tail can bar only what arifes out of his 
freehold, but theſe terms were raiſed precedent to his eſtate z 
nor the truſts of them, for nothing puts them in the power 
y of the tenant in tail, but-their attendaney ; but by this will 
0 they are ſevered from the reverſion: Equity conſiders the 
y truſt of a term, as to the limitations of it, in the ſame man- 
4 ner as a deviſe of a term, but a term could not be deviſed in 
n this manner ; and there is no difference, whether the term 
. was thus originally limited, or by the deviſe; becauſe the 
. ſame conſequences and inconveniencies would follow, and 
then that might be done by two conveyances, which could 
— not by one. Suppoſe tenant in tail, with a term attendant, 
a conveys to a purchaſer, without ſuffering a common reco- 
r very, and the term is aſſigned in truſt for the purchaſer, and 
5 the tenant in tail dies leaving iflue, the iflue enters on the 
r eſtate tail, and ſuffers a common recovery that will not bar 
4 the term, becauſe it was not attendant at the time of the re- 
f covery, | RL | 
But Thirdly, By the: decree in the former cauſe, the Court 
has determined, that Lady Strade was intitled to the faid 
terms, only as a ſecurity for the mortgage monies, by de- 
; creeing a redemption to Strode Strode, Ys 


Mr 
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De Term. S. Micbael. 1729. ; 


Mr. Solicitor General for the plaintiff — 1 
| | | akon vor 
In caſe the general deviſe to the defendant William Robin. doe 
bn Litton, and his heirs, may be ſufficient to include the her 
ſaid premiſſes in Suſſex, by virtue of the general words, 
(though not expreſly mentioned) yet I humbly apprehend, 1 
that both deviſes of the ſaid premiſſes in Suſſe being con- mo! 
fiſtent, ought both to ſtand, and that the deviſe to the de- Sup 
fendant is in nature of a reſiduary deviſe, and therefore can- othe 
not controll what he had abſolutely given his mother before, wes 
but that the plaintiff is intitled to the ſaid ſeveral terms of mor 
F 4214 ] years abſolutely, + and the defendant only to the reverſion in truſ 
fee of the lands in Suſſex, the defendant having by the ſame ano 
will a very large eſtate given to him in poſſeſſion in other uſe 
counties. The plaintiff and defendant both derive their re- or 
ſpective titles under the ſame will as voluntary deviſees, and bim 
therefore it is highly reaſonable that the ſame ſhall be con- gn 
ſtrued in ſuch a manner, as that an expreſs particular deviſe ney. 
of lands, fully and plainly afcertained and deſcribed, ſhall 
not be defeated or invalidated by a general indefinite A 
clauſe, and the words Whereof he was ſeized in equity, &c. tern 
* does not ſhew that the teſtator deſigned the equity of re- brok 
demption of theſe terms to the defendant, becauſe the legal SY 
Intereſt of moſt part of his eſtate ſtood limited to truſtees, theſ 
and this is not inſiſted on in the pleadings. * K 
| | er 
The teſtator Litton Litton having the remainder in fee of 
cor 


the eſtate in Syfjfex, which was mortgaged, had undoubtedly 
a power to diſpoſe of the term of a thouſand years, and the 
equity of redemption thereof abſolutely, againſt every one 
except Strode Bedingfield, who had an eſtate for life by the 
will of Sir George Strode, and except the contingent remain- 
ders created by the ſame will, if they had happened to take 
place, which they did not. "te CDM | 


* 
3 . 
Ca 

R 


As Litton Litton had ſuch a power, he has by plain and 
expreſs words given theſe terms for years to his mother abſo- 
lutely, and without any condition, or ſubject to any redemp- 

* tion, ſo far as he had power, for he directs that his executors 
thould pay off, and diſcharge all mortgages and incumbran- 
ces, laid upon his eſtate in Syſex, charged by the teſtator's 
father, and that the ſeveral mortgage leaſes ſhould be kept on 
foot, and be aſſigned to his mother, for her ſole uſe and be- 
nefit, during the remainder of the ſeveral terms in the ſaid 

mortgages contained, TFT. Rage 
| The 
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De Term. S. Michael: 1729. 


The defendant's conſtruction of theſe words rejects the 
word /ole ; for if the terms are liable to a redemption, ſhe 
does not hold them for her ſole uſe and benefit, but partly for 
her own benefit, partly for the benefit of another. 1 


Though the mortgagees only are directed to aſſign, yet 
more than their legal intereſt paſſed by the aſſignments. 
guppoſe a mortgagor directs the terms to be aſſigned to an- 
other, is the aſſignee a truſtee · too? No, the intereſt of the 
mortgagor himſelf paſſes, as well as the legal eſtate of the 
mortgagee, and if the teſtator has an eſtate ſtanding out in 
truſtses, is it not the ſame thing? Whether he deviſes it to 


other, or directs the truſtees to aſſign it to him for his ſole 


uſe and benefit: as to the abſurdity, that the ſame words 
ſhould bear two meanings, the teſtator might reaſon with 


himſelf, that at + the worſt ſhe ſhould have the 20001. he de- [ +215 J | 


figned her, indeed the terms, if he could, otherwife the mo- 
ney. 1 8 


And if it was the intention of the teſtator to deviſe theſe 


terms to his mother abſolutely, no rule of law or equity is 
broke thereby: Here is no deviſe or limitation of any term 


in tail, or any tendency to a perpetuity, but only a deviſe of 


theſe terms for years, which were capable of being diſpoſed 
of by will, according to the intereſt that the teftator had in 
them; and though Szrode Strode had ſuch an intereſt. for his 
life, that he might redeem them by virtue of the will of Sir 
George Strode, in reſpect of ſuch intereſt, yet ſubject thereto, 


they are well deviſed to the Lady Strode, her executors and 
zdminiſtrators. | 


It cannot be denied but the owner of the inheritance may 
crave terms out of it, or if there are terms attendant on it, 
he may ſever them from the inheritance by deviſe, as well 
s create new terms, or if there are mortgage terms ſtanding 
out on his eſtate, he may redeem them and give them away, 
or direct by his will his executors to redeem them, andfaſſign 
them abſolutely to another; and none who claim under his 
vill can complain ; for why ſhould it operate in favour of 
one deviſee, and not of both? 


[tis not ſo clear that the truſt of a term cannot take effect The truſt of 
a term may 


be limited 
over after a 
never veſts. 


iter an eſtate tail, that never veſted. 1 Sat. 158. 2 Vern. 


contingent eſtate tail, and is good if the eſtate tail 
600, 
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600; . Higgens verſus Dowler, A demiſęs lands for a. long 
term in truſt, for B for life, then to his firſt ſon for the re. 
mainder of the term, and in default of iſſue of ſuch ſon; to 


the ſecond, and other ſons of B, and for want of iſſue male, 
to the daughters of B for the remainder of the term; when 
it appeared thus at the firſt arguing, that no eſtate tail veſted, 
but was contingent to the ſon, and never happened; the re- 
mainder over to the daughters was adjudged good, tho” when 
it came out to be an eſtate tail veſted in the father, a contrary 
judgment was given. But this is no contingent executory 
deviſe of the equity, but is a deviſe that veſts immediately; 
contingent executory deviſes by law muſt veſt in a ſhort time, 
becauſe they are not alienable till they are veſted : if he had 


deviſed to her terms out of the inheritance, they would not 


be contingent deviſes, though they could not take effect in 
poſſeſſion, but be remainders for years, and ſuch limitations 

of terms have been diſallowed as would create a perpetuity, 

or ſuch eſtates as could not be barred. In the Duke of Ner- 

o/k's caſe, 3 Chan. Caf. 1. 1 Fern. 163. the declaration was 

of the truſt of a term, derived out of the eſtate previous to 

{ +216 ] the limitation in tail, and ſo could not be harred + by dock- 
If tenant ing the intail ; but here the deviſe is out of a reverſion on an 
wn "6 , eſtate tail, and if Litton Litton had iflue, they, or Strode 
B for life, Strode, by ſuffering a recovery, would have barred the rever- 


remainder ſion, and this intereſt created out of it, behind the eſtates 
to his firſt ; | 
tail, | | 
and every | 
other ſon | 
in tail, remainder to the tenant in tail in fee, of lands ſubjeR to mortgage leaſes, directs 
his executors to pay off the mortgagees, and aſſign the leaſes to another, this is a good de- 
viſe of the equity of the terms, and the ſeveral intermediate tenants in tail by a recovery 
tan bar not only the remainder in fee, but the deviſe of the equity which ariſes out of it. 


J allow the caſe Mr. Attorney General put, with this addi- 
tion, if the purchaſer had no notice of the intail at the time 
of his purchaſe, for then the term will cover his purchaſe, 
but not becauſe it js ſevered from the inheritance, but from 
a new equity, that he is an innocent purchaſer, and has got 
the law of his fide. ' 185 e ; 


As to the decree, Strode $trode's title being under the will 
of Sir George Sirode, Litton Litton could not deprive him of 
his right of redemption, in reſpect of his; eſtate for life,. but 
the defendant William Robinjon Litton claiming under the will 
of Litton Litton only, can have no greater intereſt than 1s 
given him by the ſame will, and by the decree of Lord Har- 


court, 
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court; before the ſaſd Sr 81794 was to fedeem che (aid 
mortgages, ſo as te hase the ſaid terms attendant upon his 
fidreftate for life, he was ordered td pay to Lady $/r4dy the 
faid ſeveral fums advanced for her benefit out of the aſſets of 
the teſtator Litton Lilian. and applied in diſcharging the faid 
mortgages; but the ſame is not decreed to her in liee and 
ſitisfaction of all her intereſt in thoſe terms, and therefore 
the aſſignments to be made were to be ſubject to the further 
direction of the Court, and ſuch affightients were drawh ac 
cordingly. But where the Court intended that another 
mortgage, which was to one Bridges upon another eſtate, 
ſhould attend the inheritance; it is expreſly ordered ſo by the 
ſaid decree ; and by:their way of reaſoning, we might as well 
ſay, that no one is intitled te the equity but Sirode Sirvde; 
for the decree has provided no further, and there was he be- 
caſion to determine this queſtion ante diem, eſpecially de- 
tween co-defendants, becauſe if Stroud Strode had children, 
it would be at an end. Nun 
| Mr. Lutwych. 


The teſtator directs, that the mertgages ſhould be paid off 
and diſcharged ; now if theſe are not abſolafe terms, they 
will be mortgages in the mother's hands contrary to this ex- 
preſs direction; thouglhy his will indesd might be controlled 
by thoſe who had a prior title. | 


- 
a 5 


Suppoſe Litton Litton had taken up- money on theſe mort - 


If the teſtator deſigned his mother theſe terms as a ſecu- 
rity, why did not he direct that the other mortgages ſhould 
be taken in with the 2000). he deviſed to ber? 


And as fo the objection of the ſaine words paſſing two. 
different intereſts, if Litton Lition had redeemed theſe mort- 
Sages in his life-time, he would have had a redeemable, and 
an jrtedecmable inteteſt in kim at the fame time. 227 


The general words chat follow, cannot defeat our deviſe, I 1224 are 
l no more than the ſeveral ent- e hat ges gvanted by the teſtaror. fee to one, 
5 Gro. Elz. q, (2) if the teſtatot firſt deviſes the fee, and uf. and after to 
. tet an eſkate for Be, both deviſes ſhall tale effect. 1 
, | R And deviſes are 


good, 


D . a Term. 5 \ Michael. 1729. 


And this is not a void deviſe; a term for years cannot in- 
ee be limited after an eſtate tail, and therefore if: the teſ. f 
tator had deviſed theſe terms to Lady, Sõtrode for life, remain- | 
der in tail, remainder over, the remainder over would have Fl 
been void; but if one has a term for years after an eſtate tail, in 
cannot he give it away? Can a man have an intereſt that 
ſhall go to his executors, which he cannot diſpoſe of ? but the N 
defendant contradicts himſelf, for he claims theſe terms, and ; 
he is deceived in this point, that be thipks a term e an 


eſtate tail, cannot be Ae of. e 1u01. SR 1 
And this 0 = the terms ere create a is ae N 


but is a reverſionary intereſt, which may be barred, for the 3 
equitable intereſt in theſe terms may be cut off by the ſeveral 3 


tenants in tail, becauſe. it is incident to their ſeveral eſtates, 5 
and therefore capable of their ſeveral qualities, to be barred, 5 
c. and ſo as the recovery enlarges the RAD it vin 1 Ly 
the truſt. 1. th 
| v7 f 
ET: 3 1 0 
If the decree has determined this queſtion, then William 
= Robinſon Litton has no right. to | redeemy! you! wad ee has 
I vl Swen! n none. | on R 
3 | ii my 4 Gy 7% ai i 3a 1 7 ca 
1 Mr. Juſtice Denton. ©: ; 56 ih Aon 4 
i 4 cb OH n 
1 It does not appear by the former decree, that this welle - 
| was ever determined, _ e en enn $ogart tc 
F m 
q The teſtator had 6 a power to deviſe theſe terms, 2 . 
0 from the whole ſcope of the will, I think it dent Ha he by 
deſigned her them only as ſecurities. 1 4 51 e ne 
| th 


N + Sir Nobert Aan | frM ec 


/ This coin depends ſolely on the conſtruQtion of che vil, a 
and being only a deviſe of an equity muſt be guided by the _ 
intention of the teſtator, and I tank: it ny e he 55 

intended her only the money. 


© 
apy 


He firſt gives teme legacies out of his 9 eſtate - 
and then he diſpoſes of his real eſtate, and the laſt clauſe, 2 
As for and concerning all his manors, lands, &c. explains his ſti 
intention ; I do not mean that this would defeat the firſt = 
clauſe, if it had been plain, but as it is obſcure, I think it 


__ ſerve to explain it, if the teſtator had a ſon, he * to 
have 
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hve all his lands, if a daughter, ſhe was to have 5eο,’ net 
the defendant William Robinſon Litton the eſtate; he keeps '_ © 
all his lands together, and when he wrote this laſt clauſe, nge 
thought he had made no difpofal of any part of them. 5 


The word Diſeharge imports no more than paid off, but 
che mortgages were then diſcharged as to the mortgagees. 
- Then he ſays the mortgages (which are material words) 
ſhall be kept on foot, and the words For her ſole uſe and be- 
refit, if the teſtator intended to ſecure her only the money, 
can be applied no further, but muſt be confined to that only; 
and to decree her the terms would contradict the laſt clauſe, 
which certainly carries the reverſion in fee; for can any one 
imagine he would give the reverſion to the defendant after 
ſuch terms, if he had deſigned his mother the intereſt in the 
lands he would have uſed plainer words, and have deviſed 
them to her in fee. I ground my opinion on the intention 


of the teſtator. 
Lord Chancell.t. 


I ſhall conſider the meaning of the will itſelf, as far as 1 
can collect it from the words: The teſtator gives nothing to 
his mother he then had in him, but directs that his executors 
ſhould purchaſe theſe two terms ſtanding out; and that they 


a ſhould be aſſigned to his mother, ſo that his intention was, 


te purchaſe theſe mortgaged terms for her: All his father's A tenant in 


mortgages were to be paid out of his perſonal eſtate, (and 55 


conſequently they would fink into, or attend the inheritance) and clſe- 


theſe words can be underſtood; only of that intereſt the ex- remainder 


eee, 


ecutors were to purchaſe, During the reſidue, &c. are words to B for 
of courſe, and it i is pretty odd, to conſtrue the mother to [ +219 ] 


7 AEEE . | | life, re- 
have two diſtinCt. intereſts, one from the mortgagee, that ad ts 


could not be barred by the tenants in tail of the eſtate, and his firſt and 
another out of | the reverſion that could 5 Or to | le, that other ſons 
e g =, a | 2 | in tail male 
with other like intermediate remainders, reverſion in fee to 4, and ſeized of other lands 
in fee, by his will directs bis executor” to pay off the mortguges in Suſſex, that they ſhall be lept 
on foot, and aſſighed by the mortgagees to bis mother, for her ſole uſe and bent, during the remain- 
der of the ſeveral terms; and as for, and concerning all bis manars, lands, &c. which he was then 
ſeized of in lam, or equity, or which be bad power to give, or charge, &3. be deviſes them. t C. 
and bis heirs, This is not a deviſe of the abſolute terms to the mother, but of the mvtiey 
only, and the equity of redemption paſſes to Cc. 


De . K. Mirbacl. 772g. ö 

| This decree BY the-ſame- wards, the teſtator deſigned to give her a re- 
was affirm- deemable « eſtate, - which might continue. as long as the terms 
3 themfelves, and an-irredeemable one, out of the reverſion, 

ter great de- Therefore the decree muſt be reverſed, and be it adjudged, 
pate, by 31 That the equity of redemption belongs to William Robinſon 
1 Litton the defendant, and that he ſhall hold the mortgaged 
Therſday premiſſes abſolutely, againſt the plaintiff, his executors. and 
the 12th of adininiſtrators, and all claiming under the ſaid Dame Mar- 
March, ares SerdeGenraled, and. the Von 5 Wy bill be dif. 
De 5. | : 50 od 
Ant. Caſ. n a 
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Nr. Asi Genera for 7 plain: 


sel. Caf, in OLD Sir James Clavering, .on the marriage of. 4 ſon 
Canc. 79. John, ſettled his lands in the county of Durham in truſt, to 
C. the uſe of John for life, remainder to his firſt, and every 
other ſon in tail male, remainder to Frans Clavering the 
defendant for-life, remainder to his firſt, and every other ſon 

in tail male, reminder tö che Plwintiff in tail male, remainder 

to John in fee, with a power of the ſeveral Frhants in mo 

ſion, to make a e 22 
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Sir Fohn the ſon, by Aren 1 bis powtr; ted chen, 
out of which the points in queſtion ariſe, on the defendant 
Dame Clavering, his wife, for her life, for her jointure, and 
died, leaving a fon James, an infant, of about fourteen years 
of age, having firſt made his will, and thereby deviſed the 
guardianſhip of his faid ſon. to the defendant Lady Clavering, 
who during the minority of her ſor opened the colliery of 
Berkley on her jointure lands. "Young Sir James, the fon, 
died abroad on his: travels, before he came to the age of 
twenty-one years, and the defendant. Sir Francis, who was 
next in remainder for life, entered upon the eſtate, and con- 
tinues to dig in the ſame mine, and has alſo made ſeveral new 
. 8 pits, and has cut down ſeveral trees, and has carried away 2 
great deal of the ſoil in laying a waggon way. Upon which 
the plaintiff, as next in remainder in tail, (the defendant Sir 
Francis having no ſons) has filed his bill for an injunction to 
ſtay waſte. 
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+I ſhall firſt conſider, whether the defendant Sir Feantir has [ +220 ] 
2 power to dig and open ne pits in the fame ſeam. The foil | 
of Durham is moſtly coal, and if tenant for life might carry 
on a ſeam in this manner, and dig and open pits at his plea- 
ſure, it would in effect be the ſame thing as if he opened a 
new mine, becauſe of the difficulty, if not impoſſibility, te 
diſtinguiſn. e eee e e + e 


I ſhall next conſider this cafe as if the mine was opened 
by young Sir James Clavering the tenant in tail, and has it 
ever been adjudged, that tenant” for life in remainder, can 
work, and carry on a mine ſo opened, to the prejudice of 
thoſe in remainder ? If it had been opened indeed at the time 
of the ſettlement, we allow he might. 


But we ſay, there is no evidence that young Sir Fames 
opened the mine, for he was not in poſſeſſion of that part of 
the eſtate, but that it was opened by the jointureſs, who en- 
tered into partnerſhip with one Pit for digging the coal, and 
the could not treat with him as guardian, on the part of the 
infant, for if it had proved a loſing undertaking, as it was. 
not carried on by the direction of a Court of equity, the in- 
fant would not have been bound by it when he came of age; 
he died under age, and before he made his election, and 
ſhall ſhe now ſay, I opened it as guardian, to give a right to 
one in remainder, after the determination of her jointure. 


But ſuppoſing the defendant Sir Francis has a right, we 
are proper to pray an injunction to reſtrain him from working 
in a waſteful manner, as from digging away the pillars, whereby. 
ſeveral tuns of coals are loſt, and the workmen afraid to go. 
on, and from working in an unuſual manner night and day, 
whereby the vein will be ſpent. in two or three years time. 

We likewiſe pray an injunction againſt a waggen way he. 
has made, by which he has carried away a great deal of the. 


foil, and ſeveral trees, which is waſte in a tenant for life, and 
that things may, be reſtored to their former condition. 


* 129108 78 0 
Mr .. Bootle. 
gp » TS 9 N 


; 1035 9813 288 * 
UK 4 2 10 N ; 20 | 75 » ; 4 4 521 ˙1 A888! 
Prohibitions lay at common law againſt the tenant in p, 1... 


dowet, or by the courteſy before the ſtatutes of Marlbridge tion of 
k Ds * f Z 5 8 44 p 4 1 85 : waſte lay at 
common law, agaigſt thy tenant in dower, or by the courteſy. 
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and 'Ghfter; Cb. Lili gg, b. and 148. not know that à join- 
tureſs can any more commit waſte than a tenant in dower, 
unleſs ſne has a power expreſly given to her; and though 
waſte or trover lay in this caſe, we have a right to an injunc- 
tion to hinder things for the time to come, but waſte will not 
lie againſt the defendant. Dame Clavering the jointureſs, be- 
[221 J cauſe + of the intermediate eſtate for life of Sir Francis, nor 


againſt the defendant Sir Francis; for the writ muſt be 
brought either in the tenit or tenuit, but he neither is, or 


has been in poſſeſſion, but is taking upon him before his 
time, and the damages given in trover would be hut a ſmall. 


recompence for the loſs of our inheritance. | 


Many hills have been levelled, and many. tins "6" earth 
carried off in making this waggon way, and rhe ground might 
have been arable before, and then it is certainly waſte, | 


Mr. Solicitor General for the defendants, 


The chief queſtion is, whether Lady Clavering opened 


this mine as guardian or jointureſs? the plaintiff has read no 
evidence to prove ſhe opened it for herſelf, our evidence is 
very ſtrong that ſhe opened it by the advice of her ſon's 


friends for his uſe and benefit ; that the books were kept in 
his name, and that on the death of her ſon, though her 


jointure continued, ſhe put a ſtop to the works; ſhe was in 


poſſeſſion of the eſtate in two capacities, in one of which ſhe 


might lawfully pen the mine, and not in the other; and 
therefore, if there is no particular evidence to the contrary, 


the law will preſume ſhe did it in the rightful manner: And 
tho' the ſon was not in poſſeſſion, the opening the mine was 
an injury only to her, which ſhe could, and did difpenſe with 
fox his ſake, So this caſe muſt be conſidered, as if the mine 
was opened by tenant in tail, but they ſay it might have 
turned to a loſing undertaking, and that the infant would 


nat be bound by it, but where a guardian acts bona fide with 
a good proſpect for an infant, ſhall ſhe ſuffer if any loſs hap- 


pens, and yet the infant have the advantage, if it proves a be- 
neficial undertaking ? and it is plain the plaintiff knew this 


mine was opened in right of the ſon ; for on the news of his 
death he went directly to the colliery, and ordered the works 
(which were diſcontinued by the order of Lady Clavering ) 
to be carried on for the benefit of the defendant Sir Francis, 
who was then in London, and adviſed him afterwards to let 
it, and ſhewed him where a waggon way might be made, 


which has been ſince laid at a great expeuce, and yet now 
As 


he prays an in junction. 


De Perm. 8. Michael. 1129. 


As to the law, I am far from contending that if one te- 
nant for life commits waſte, another in remainder for life 
1 may continue it; but we ſay, this mine was opened, not in 
5 her own right, but in the right of the tenant in tail, and it 
ö does not fignify whether it was opened at the time of the ſet- 


8 tlement, if it was _ at 1 time the defendant came into 

4 poſſeſſion. : | | 

ö + They ſay the defendant can adds work in the Ga pit, [ 1222 
„ but not make new ones, but their argument will not hold, 

5 unleſs they can prove mines and pits to be the ſame, fo far 

; as the mine runs, ſo far the defendant has poſſeſſion; but 

k they ſay the whole country is mine, and yet complain that 


the colliery will be worked out in two or three years, it is 
no waſte either in tenant for life, or for years, to purſue 
mines that are open; and though the defendant muſt agree 
with Lady Clavering for a liberty to work theſe mines, and 
to come over the foul, this is not waſte. 


Their next complaint is, that the defendant works irre- 
gularly, but if he has a right, though he ſhould work the 
mine quite away, no injunction will lie, he may ſink as 
many pits as he pleaſes, he may make the beſt advantage of 
it he can; and if the plaintiff could not bring waſte, he 
might have brought an action of trover, and eſtabliſhed his 
right to the coal, and then filed his bill for an injunction, 
and not have come here in the firſt place, when the right is 
ſo clear againſt him, and this injunction would oblige Sir 
Francis to break his contracts with his TN and ſubject 
him t to ſeveral aQions. 


It is not yet ſettled: at law, whether: 'laying a waguor way 
is waſte; but ſuppoſe it is, the real injury in this caſe is, 
only the taking away a few {mall trees; they own it has been 
made at a great expence, and inſtead of impoveriſhing, it 
will improve the eftate, and when the ' plaintiff's remainder 
takes place, will be ready laid for him; whereas injunctions 
are granted to prevent, not to cauſe waſte; but the plaintiff 
himſelf firſt propoſed the making of it, and never objected 
to it, though it Was ix months in hand, which is a bar to 
him in equity, "Pe? be Mag: WS cog | 
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Ihe proof is expreſs, that the plaintiff adviſed the wap. 
gon way, and ſtoad itil, and faw it done, and digging in the 
{oil is only a treſpaſs againſt the tenant for life, and I will not 
oblige them to pull down this way, after they have laid out 
500. on it, becauſe they have cut down a tree or two, or 
carried off a little of the ſoil. * 
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The eaſe in ſhort is this, tenant for life, remainder to his 
firſt and every other ſon in tail, with ſeveral remainders for 
life, and in tail, with a power to the ſeveral tenants in pof- 
ſeſſion to make à jointure, which the firſt tenant for life does 
accordingly, and dies, leaving the jointureſs guardian to his 
Fs the tenant in tail, and a pit is opened during her poſſeſ. 

on. ; 7 56 7 0590 94%. TAO 


{ $223 ] + And the firſt queſtion is on the fact, Ghetherthis pit was 

| opened for the benefit of the tenant in tail? And there is 
ſtrong proof, that Lady Clavering opened it as guardian, and 

none to the contrary; and that when ſne had news of har 

ſon's death, ſhe immediately ordered the men to ceaſe from 

working; and the plaintiff went to the colliery, and ordered 

the works to be continued for the defendant Sir Francis. 

ae ans Suppoſing then the tenant in tail opened this mine, the 
alſo guar- next queſtion 18, Whether the tenant for life, after his death, 
dian to the finding it Open, though it was not ſo at the time of the fettles» 
tenantin ment, may work it, and I am of opinion that he may. 'The 
2 mine on Cafes in Coke upon Littleton are all of tenants under leaſes, but 
her jointure the reaſon of them will hold in this caſe ; tenant for life 
lands, for cannot take the lands as they were at the time of the fettle- 
he ef ment, the veſture of the lands is taken away by him that had 
nant in tail; à POWEr, and thereforg he muſt have the mine in lieu of it. 5 
he dies un- 5 to. n enn ee 16 S368 
der age. Q If the next remainder· man for life can work the ming 
And if he has a right to the mine, che, 8 tion 5%. 
whether he can fink new pits ? and. it was: ſolemnly, found t. 

185 Ne 1 ip the e gut af Fol Courts.18; 

Ic the caſe of Hehhar and 1 wyford, of a cal mendippe ming: 
he al de to the ſatisfaQion of the Hantel and r l Tale Powel 


2 7 that tenant for life might dig new pits in the ſame ſeam of 
W pl | ; 
in the ſame ſeam of coal as he pleaſes, and may work the mine in what manner he 


thinks moſt proper. 
| 2 coal, a 


" In 
enn, 
7 * * 


mo r. 
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coal, and that the opening pits was ſor the benefit of the air, 
and the eaſięr coming at the vein, this having been found in 
a long ſolemn trial, and before ſo able a judge, cannot be con- 
troverted. This is a new caſe, and as the plaintiff has ſet tlie 
works agoing for the defendant Sir Francis, the tenant for 
lite, and he has been at a great expence, it would be hard to 
grant him an injunction, and it would be alſo hard to diſmiſs 
his bill; therefore I will retain the bill for a twelvemonth, 
that he may try his right at law in the mean tine. 


Mr. Lutwgche tor che defendants. 


I hope your lordſhip will diſmiſs their bill, and not coun- 
tenance them ſo far as to retain it, for that would be in effect 
to direct a trial, whereas though the plaintiff ſhavld have a 
verdict at law for him, he is not intitled to any relief in this 
Court. The'layiag the waggon way, as well as working the 
colliery, has been very expenſive to the defendant, fo that we 
have a ſtrong equity againſt the plaintiff, though the law 
ſhould go for him, becauſe he led us into this expence, and 
he adviſed ys to let the works, which we have done, and co- 
venanted with our tenants, and would he force us now to 
break our covenants? and your lordſhip, by diſmiſſing the 
bill, takes no right from him. nu po; 

| e 


+In the caſe of Maſon verſus Majon, the mother -was Articles by 
both jointureſs and guardian, and entered into articles for the a guardian 


ſale of x000/. worth of timber, and-theſe articles were car- es of 
F 


ried into execution by this Court, but ſhe had no power by have been 
e 92 14d e 


her jointure-to fell timber. 
„ | cane! execution 


In $avi”s cafe,/ the guardian by nurture, cut down ſeven This Court 
or eight thouſand pounds worth of timber, where the tenant denied an 
in tail lay a dying, and I moved your lordſhip for the next wn 17 
in remainder for an injunction, and your lordſhip denied the guardian of 
motion, becauſe the guadian bad a power to make, what ad- tenant in 
vantage ſhe thought proper of the eſtate for the infant, and ny who 
after the death of the tenant In tail, a bill brought by the * ks | 
remainder-man far relief was diſmiſſed, becauſe the tenant in.tingrimber, 
tall had a power over the inhericance, and the guardian might relief, ake y 

| | | his death 
for what was cut, for as tenant in tail has a power over the inheritance, ſo the guar- 
Um may exerciſe that power in what manner ſhe thinks moſt for the benefit of the minor. 


exerciſe 


— 


De 7 erm. I Michael." 17 26 


exerciſe that power in any manner ſhe thought proper, and 
the plaintiff here is in Savil's condition, he that is in remain. 
der after a tenant in tail, muſt be ſubject to the power of the 
tenant in tail, and what he can do, the guardian may do; 
and the lands only were in jointure to Lady Clavering, for the 
mine was not open at the death of her huſband, a terwards 
ihe opens the mine for her ſon, and agrees to give him a li- 
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berty to work it, the tenant in tail then was in poſſeſſion of ! 
the mine, and after his death it came in poſſeſſion to the next i 
in remainder, and all we derive from the jointureſs is an ex- 
N cuſe from treſpaſs; and as ſhe mignt Have ſurrendered to the j 
{| tenant in tail, ſure ſhe cores. CAPERS with his taking part of l 
| the profits. 82 t 
1 f 
{| Mr. Attorney General for the bund c 
; \ 
| We have a right to come into this Oourt to have the title 2 
| deeds produced at the trial, and if the verdi& goes for us, r 
f we ſhall be intitled to an ivjunQion ; z it is ſaid our bill ought | 
| to be diſmiſſed, becauſe we encouraged the defendant Sir j 
i Francis to go on with the works, what we did was imme- c 
* diately upon the death of young Sir Famer, before we had t 
| ſeen the deeds, or knew our own title, -which as ſoon as we 
0 were acquainted with, we brought this bill, and the greateſt ; 
| part of the EXPENCE the Wr 2 has been at, was ſince the b 
filing of it. ol £5 55 : 
| ' Lord Chancellor. . 3 
Ki . | | t 
| N a . It is too hard to diſmiſs the bill on this new > woke of hs, | 
Th bill to de re- and they cannot go to trial without the aid of this Court, f 
1 rained, that let the bill therefore be diſmiſſed, as to the waggon way. f 
1 the plain- And as for the reſidue, let it be retained for a twelvemonth, a 
= nn, whs il the plaintiff has an opportunity to try at ta an action q 
| was re- pportunity to try at law in 
1 mainder- of trover, to whom the property of the coals does belong, 
N [ 1224 To which end, the defendant is to produce the deeds + at the 
Wl; man in tail, trial, and if a verdict goes for the plaintiff, the parties may { 
if . on; reſort back; if againſt the plaintiff, or he does not W 5 
(| (ko vous the refidue i is to be diſmiſſed with coſts. as" 5 a 
1 againſt the © Mr Cl 
1 defendant, who was a ior remainder-man for life, and r defendant. was 2 0 
i p:0 Tuce the title deeds: on the trial. | mY 0 
* * , 
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| Friday, November the 21ſt, Ph Caſe 122. 
tne 5 In Court 
KNOWLES verſus SPENCE. | Lord — 


Mr. Solicitor General for the defendant. 


MR. Knowles the grand- father of the plaintiff, mortgaged 
rhe lands in queſtion to Lzawſon for 138“. and Spence the de- 
fendant entered into bonds with him, to ſecure the re- pay- 
ment of the money, which Spence aftgrwards paid, and in 
1670 che mortgage was aſſigned to him by Knowles and Datuſon: 
In 1685, Spence advanced 81. more, which was ſecured by 
the ſaid lands, by an indorſement on the mortgage, and in 
1695 Knowles delivered poſſeſſion to Spence, and in 1699 
died, leaving a ſon the father of the plaintiff, of full age, 
who lived 'till 1705, and in all that time made no claim or 
application to the defendant, the plaintiff, his ſon, was 
nineteen at the time of his death, and in 1727 filed this bill 
twenty-two years after his title accrued, and about thirty-two 
years after Spence came firſt into poſſeſſion: And the only 
queſtion is, Whether he may redeem after this diſtance of 
time? a & £5 i | 


It muſt be allowed that an equity of redemption may be 
barred by length of time, as well as by a forecloſure, or a 

releaſe, and in conformity to the ſtatute of limitations, 
Courts of equity have decreed, that twenty years ſhall amount 
to a forecloſure, which is the ſame length of time, that by 
the ſtatute bars the party of his right of entry, here above 


thirty years are lapſed, ſince the defendant came into poſſeſ- 


fion, and tho' the plaintiff was an infant in 1705, when his 
father died, his grandfather and father were of full age, 
and under no diſability, and where once the time begins, no 
diſability after can prevent its running on. ; 
| 3 * . Twenty 
And where the mortgagee continues ſo long in quiet poſ- years quiet 
ſefſion, the law is the ſame whether he entered voluntarily, cr Feen 38, 
x ; , . a bar to the 
on an ejectment; nay, in the firſt caſe, the evidence is ſtronger equity of 
againſt the mortgagor, that the ſecurity is defective. In the tbe mortga- 
caſe of Ord verſus Heming, 1 Fern. 418. a demurrer to a pots tory k 
redemption, becauſe the mortgage was ſixty years old, was n | 
over-ruled, becauſe it was expreſly charged in the bill, that was put in 
+ the mortgagor agreed the mortgagee ſhould enter, and hold [ 4225 ] 


till he was ſatisfied, and in that caſe, length of time is no Pe es. 
* 
mortgagor himſelf, or by the Sheriff. Ant, Caf. 101. 


Ar 
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bar, and that being on a demurrer, the Court might be wil- 
ling to look further into it; but here it is not charged that 
poſicfiion was delivered to the mortgagee, that the mortgage 
might be paid by the perception of the profits: and the dif. 


ſiculty of accounting is the ſame, whether the mortgagee was. 


e put into poſſeſſion by the mortgagor or by the ſheriff. 


The value of the eftate, and the eaſineſs of taking the 
account, are I allow conſiderations of weight in a doubtful 
caſe; the plaintiff ſays the eſtate is worth 400/., to be fold, 
and 16/. a year, it was valued only at 1967. when we came 


into poffeſſion; ; and though it may be of great value now, 
by our improvements, that will not give the plaintiff a better 


equity to redeem. We have made ſeveral improvements, we 


built a barn about twenty-eight years ago, and the workmen's 


bills are loſt or miſlaid ; fo that we are under a difability of 
_ proving the ſums, 0 the times they were laid out, to RATE 
intereſt allowed for them. q 


Lord Chancellor. 


1 ſhall endeavour to come as near to the law, and a certain 


rule as I can; by law the plaintiff is barred of his entry, or 
account of probits, why ſhould equity then act contrary to 
law? and ſince it is neceſſary to fix a time, no better can be 


pitched on, than that ſettled by the law, and therefore the 


bill muſt be diſmiſſed. Mortgagees are ſubjected to too 
many hardſhips in this Court, without obliging them to ac- 
count after ſuch a length of time: Formerly they accounted. 
only as bailiffs for what they actually received; now they are 
obliged to account not only for what they actually receive, 
but for what they might have received without their wilfof 


default, and they are allowed nothing for their care and pains, 


2 labour for nothing? 


il a cauſe is If a cauſe is adjourned over, for want of parties, ind 3 


Nr 


2djourned defendant is ſerved with the order, yet he muſt be ſerved 


eden cho! with a ſubpoena to hear judgment. : 


| the defendant is ſerved with the order, he muſt be ſerved with a ſ e hear 1 


© uf 5 The words, A zuf elſewances, i in a decree, do not impower 
ce do the Maſter to allow for improvements, but the decree muſt 


a decree do 
not impow- particularly mention them, which it never does, unleſs the 


er the Maſ- party lay before the Court ſome proof there have been any. 


ter to allow 
tor improvements, but they muſt be particularly mentioned, which the Court never does, 


valefs the party gives proof of fome, | 
| £ 7 IP edneſaay, 


13 why ſhould the defendant give the N cen 1 
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Mr. Attorney General for the defendant. 00 


MRS. Layer being firſt privately examined, ſurrendered 
à copyhold in fee, to fuch uſes as ſhe by any writing, or bz 
her laſt will and reftament, duly atteſted in the preſence, of 
three or more credibte witneſſes, whether fole or covert, 


gon 


ſhould direct and appoint. And in, 1716, ſhe, by her laſt 
will, declaration, and appointment, deviſed the uſe of it to 
Chriftapher her huſband” for his life, remainder to the defen- 
dant her daughter, and the heirs. of her body. Chriftopher 
the huſhand died, aud Mrs. Layer, in 1724, by articles Pre- 
vious to her marriage with the plaintiff, covenanted to ſur- 
render the premiſſes to the uſe of her, and the plaintiff. for 
their lives, remainder to the uſe of the plaintiff and his heirs, 
Mrs. Layer is ſince dead, and the plaintiff has filed his bill 
to have 2 ect HS race of theſe articles, aud the 
«ate ſarrendered to tyim and His heirs, To this bill the 
defendant has pleaded in bar, the appointment in 17 16, and 
demurred, as to any right he claims by the deed of 1724. 
becauſe of his own ſhewing he bas no, title. And the que- 
ſtion on our plea is, Whether the writing in 1516 ſhall be 
conſidered only as an execution of her power, or as à will, 
which is revoked by her ſubſequent marriage; and ãt cannot 
be confidered as x will, for a feme covert cannot make a will, 
withont the conſent of her huſband, but as executrix q but 
ſhe may execute x power, or an apgomtment. 

As to the demurrer, it is good, becauſe the plaintiff has © 
not ſhewed, that ſhe purſued his power. In his original bill... 
he charged that the articles were executed in the preſence f 
two witneſſes, and our demurrer to it was allo weck; now he 
has amended his bill, and left out the number of witneſſes. 


Me. Solicitor General for the Plalutift 22 
83 Ke 3 8 > | If a feme 
This plea was put in to our original bill, and over-ruled; cover. 
for the writing in 1716 muſt be conſidered as a laſt will, which makes an + 
— e 174-0 
ment by will, and her huſband dies, and ſhe marries again, W of ker 
will, and appointment. 1 Mod, 177. e | 


18 


is revoked by her marriage, ſhe deviſes to her huſband, the 

words laſt will are mentioned, and no uſe is limited to herſelf; 

| #228 J the defendant ſays, this is an appointment, not a will; + it 
An 2- is an appointment by will, and ſo muſt have the ſame cere- 
ine monies as a will, and will partake of all the qualities of a will, 
tubject to as to be ſubject to revocation, and the like; as was adjudged 
revocation. on an appointment by will to charitable purpoſes. 2 Fern. 


597 


marriage, covenanted for herſelf and her heirs to ſurrender 


1 


good in equity by the 


only as her heir at law. Ss 
Lord Chancellor. 


If the bill = The defendant demurs, becauſe the plaintiff of his-own 
Pp * ſhewing has no legal title, whereas the end of his bill is for 
tive execu- relief, and to have the defective execution of the power made 
tion of a good in equity: Therefore the demurrer muſt be over- ruled, 
power , for the benefit of it is never ſaved to the hearing; and the 
e 85 is proper to be determined at the hearing, and therefore 
dant cannot let it ſtand for an anſwer. 1 „„ 
-Jemur tha: 1 | Ly i 
the plaintiff of his own ſhewing has no title. The benefit of a demurter is never ſaved to 
the hearing. 1 Kern. 478. cont. CCC 


Caſe 124. | | f 
At the  NIGHTINGALE verſus DODD. 
Chancel- 1 


lor's houſe. 2 
Lord Chan- 325 Mr. Verney. a . 


cellor. 1 151 5 17 0 
Eodem die. In 1715, Mr. Bohun being appointed by the Egſl- India 
| Company the Governor of Bombay, made Sir Robert Night- 


ingal 


4 r 


* 
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ingale and Mr. Chamberlain his agents in England, and on 


his return, filed a bill againſt Mr. Nightingale, the Teprefen- 
tative of Sir Robert, and Mr. Chamberlain, for an account of 


the profits of his real-eſtate, and of his remittances/z-'and 


Mr. Nightingale filed à croſs: bill againſt Mr. Chamberlain and 
Mr. Bohun, for an account of what remittances had been 
made him to the Zaft Indies, and both cauſes coming on to 
be heard together, mutual accounts were decreed, and the 
parties to be examined on interrogatories., - Putſnant to this 
decree, Mr. Chamberlain and Mr. Bohun were examined be- 
fore the Maſter 3 then Mr. Nightingale exhibits this bill againſt 
Mr. Chamberlain only, (which on his death was revived againſt 
his executor Mr. + Dodd) and the cauſe being at iſſue, ex- [ 229 
amines Mr. Bobun as à witneſs, and he demurred to thoſe 
;nterrogatories only, he had been examined to before the 


Maſter in the other cauſes © 5 ai 1 

A witne(s:is:not. to be examined to his own "intereſt, burt 
may demur to the interrogatories, on affidavit, if he is-not © | 
defendant in the cauſe, 2 Chan. Caſ. 208. A reverſioner 
demurred to his being examined as a witneſs, becenſe his 
eſtate depended upon the ſame title, and the demurrer was 
over-ruled for want of an affidavit, becauſe it did not appeer 
he was concerned in intereſt by the acts of the Court; and 
though a defendant by anſwer muſt diſcover againſt himſelf, 
yet then he has the advice of counſel; but it is otherwiſe > 


when he is examined on interrogatories, and he has been al- _ 
ready examined to bel. , ge 160 en9b 30 1h turd via ts gorred 


Mr. Attorney General for the plaintiff. 


This bill was-hrought/by the plaintiff, as executor of Sir 
Robert Nightingale, for an account of his perſonal eſtate 
againſt Mr. Chamberlain, and is now revived'- againſt the 
defendant Dodd his executor. Mr. (Ponte lain in an- 
fwer ſwore, that his own eſtate was ſo mixed with Sir Ro., 
bert s, that he could not diſtinguiſh them; this made it ne- 
ceſſary for us to examine many witneſſes to Mr. Chanderlain's 
dealings, the value and nature of them, Mr. Bebun demurs, 
becauſe other ſuits are depending; he ſtates his demurrer as 
a plea, and does not rely on the interrogatories being bad in 
law, but on matter dehors the former decree, and the ex- 
amination before the Maſter on the ſame interrogatories, ſo 
his demurrer is not good in form, and he does not demur 75 


De Tem. F. Michatl. 1729. 


eauſe he is concerned in intereſt, and though lie has been ex- 

amined on interrogatories as a party in the other cauſes, his 
depoſitions cannot be read as evidence againſt the de fendant 
in this cauſe, becauſe he had no liberty to croſs examine him, 
er he eee © ſhew he is conterned in intereſt. e 


791.1 228 £ 5 


tr, Farm. RL 2 ; 5 5 

If 2 viene could not; 1 for maden ee to: > the 
interrogatories, he could feldom demur, becauſe be waz 
concerned in intereſt, but the caſe of the n men 


courſe of the Court to be otherwiſe. | 
Lotd Chancellor. oy 


ee A kits cannot e to a bill, but Fu matter 1. 
— pearing in the bill itſelf, but a witneſs may demur for matters 
for matter dehors to the interrogatory, becauſe he has no other way to 
L230 ] relieve + himſelf, but by demurrer; but then the facts muſt 
appearing he verified by affidavits: Mr. Bohan in the other cauſes is to 
on 3 '> account for, and be examined what aſſets of Sir Nobert Night- 
neſs may ingale came to his hands, yet ſure in this cauſe he may beex- 
demui, be- amined what aſſets of Sir Robert came into the hands — Mr. 
ware Chamberlain, and he cannot demur becauſe the interrogato- 
in intereſt, Ties are the ſame in both cauſes, becauſe Ip . be e 
tho” it does to ones both e 5052 


not appear 


by the in- | | 
terrogatory, but ik! it 3 not appear in the cauſe, he muſt make oath of ” Kei Cal, x 107, 
Caſe 125. 


Thurſday,” November the ad. 
In Court 


Maſter of  NIGHTIN GALE verſus LOCKMAN,;”, & a. | 
e Rolls. 81 
Ay Mr. Attorney General for the plaintiff! N 


# 4 ©@ a 


THIS' bill i is brought by the plaintiff, 28 executor of is 
ſeph Gaſesi n Ni obting ale, who was executor of 
Ni beinzal, againſt the defendant Mr. Lackm 95 wi 
Elizabeth, executrix of her former huſband Kad I. 1 for 
payment out of his aflets of 5001. Eff India ſtock, yh 
Sir Rebert Ni ghtingale transferred to the ſaid Mr. 2292 
the only iber f in this cauſe 1 is, Whether the ſhare of 
defendant Elizabeth of 10,0001. which was brought 
the Maſter by Sir Robert Nightingale in another cauſe ſurvives 
to her, or is to be conſidered as part of the aflets of Mr. 


Chitty ? 
| And 
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And ahbfoa® nnn ; Met epi Sheldan, hitretos- 
fn huſbarid-to: the: defendant Mrs. Luci man, on the 28thof. 
February h, made his wat Calrutia in the. E Indies;) 
and thereby gave to the: defendant Eliuabeth one third part of 
his whole eſtate, and the remaining two thirds to his" two 
ſons, Ralph and Gilbert; and in caſe his two ſons dĩed under 
age, then he gave one half of their ſaid two ſhares to the 
laid Elizabeth, and the other half to his three ſiſters,” Ann, 
Mercy, and Minifred: and appointed the ſaid Eliaabeth, Mr. 
Ruſjel, and Mr. Freak, bis truſtees, to collect his eſtate: in 


the Eaſt Indies, and to remit it to England to Sir Robert 
Nightingale, and made Sir Robert and his wife Elizabeth ex+ 
ecutors: Ralph the ſon died in the life- time of his father, and 


Gilbert the ſon, ſoon after his death, under age. In Hilary 
term 1711, Prideau Sutton, who intermarried with the ſaid 

Ann Sheldon, and. the ſaid Ann, and alſo the ſaid Mercy, and 
Wini Your exhibited their bill againſt Sir Robert Mig htingale, 
the defendant Elizabeth; and Fofrah Chitty, her then huſband, 
to have a diſcovery, and an account of the-eſtate and effects 
of the ſaid ' Ralph Sheldon the teſtator, and to be paid their 


ſhares, + and on the 28th of May 1715, the cauſe coming L #231 


to be heard before the Lord Chancellor Cowper, his lordſhip 


declared, that the defendant £lizabeth, then Elizabeth Chitty, oe 5 


was intitled to two thirds of the eſtate of the teſtator Rafi 
Sheldon, after payment of his debts, and that the other third 
belonged to the plaintiffs, or thoſe whom they repreſented, 
and ordered the ſame to be diſtributed accordingly z and fur- 
ther ordered, that Sir Robert Nightingale ſhould forthwith 
bring the ſum of 10,000/. before a Maſter, part of the teſ- 
tator's eſtate admitted by his anſwer to be in his hands, and 
the Maſter was to place it out at intereſt, on government, or 
other ſecutities, for the benefit of the parties, to whom the 
lame ſhould appear to belong; and an account was to be 


taken, and purſuant to this decree, Sir Robert: * ane _ 


brought the bans before the Maſter. 


Mr. Chitty was intitled to a thare of 2 10,900). i in > tinhs 


of his wife, and it having been paid to a Maſter, it ought as 


much to be conſidered as ; his aſſets, as if it had been paid to 
him, and otherwiſe, the plaintiff who is a juſt creditor ſhall 
have no ſatisfaction ; he was intitled to this ſhare indeed only 
in right of his wife, and if it had not been recovered by him 


in his life-time, it would have ſurvived, to her; ſo the que- 


lion is, Whether the property was not. altered ? A bill was. 
8 brought, 


_ 
88 


IFF ” 
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brought, and a decres made, that the parties ſhouldthebsut, 
and an expreſs declaration; i that Mrs. Chitty was intitied to 
ſueh à ſhare, and that.ſhe'hould be paid atcofdinglyz this 
is ſufficlent to veſt a property in the huſband, but ihe 
10, ooo. is alſo directed to be placed ont at intereſt ſor the 
benefit of the parties, one of whom was Mr. Cberty, att right 
er his wife, and this money was paid to the Maſter in the 
| | life-time of Mr. Chiity, only till it appeared to whom it was 
A km of payable, and the caſe of Oylander verſus Baton, 1 Fern. 396. 
money is an authority in point, where it was adjudged, that a ſum 
awarded te of money awarded to the huſband, which be was intitled to 
band, which in right of his wife, ſhould go to his executor, and not 
he was inti- ſurvive to the wife. Another authority is the caſe of Packer 
tled to in verſus Mi dbam, deereed the gth of November, 2 Gen. I. 
riglit of his | 22 | nts | 
wiſe, goes Mr. Packer was committed ro the Fleet for marrying a luna- 
to the ex- tick without conſent of his Court; and by an order made on 
2838 2 petition of the mortgagor, her portion of 10,00“. which 
band, and ſtood out on a mortgage, was paid in to a Maſter; after, by 
does not an order of Court, Mr. Packer was diſcharged out of cul- 
ſurvive to tody, and part of this 10, oo. was to be applied to pay off 
nn 1 the inoumbrances on the real eſtate of Mr, Parker, which he 
tion of a lu- Was to ſettle to the uſe of himſelf for life, remainder to his 
vatick by wife for life. for a jointure, remainder to the firft, and every 
[ +232 ] ether + ſon of the marriage, and upon his making ſuch ſet- 
pm of tlement, the remainder was to be paid to Mr. Packer; and 
ourt 18 5 ! 
paid in to a the commiſſion of lunacy was ſaperſeded, Mr. Packer never 
Maſter, and made any ſettlement, but aſſigned this money to ſeveral of 
3 the huſband his creditors, and growing hunatick, a commiſſion of lunacy 
EL. 13 was after taken out againſt him: Mr. Packer died, and his 
| is ro have it wife ſurvived him, and died without iſſue; and the queſtion 
out, he between the creditors of Mr. Packer, and the repreſentatives 
macs 19. of Mrs. Packer was, Whether this 0, O00. ſhould" be con- 
" fidered as the aſſets of the huſhand; or whether it ſhoald ſur- 


( 
{ 
| but aſſigns 1 . ( 
\ the money vive to the wife? And Lord Caper declared, that Mr. i 

{ 


1 Packer not having complied with the terms of the order, by 
and dies, making a ſettlement, the order was quite out of the caſe, 


the wife and it ought te be conſidered as if no ſuch order had been i 
ſurvives, made; and that though this Court would not ſuffer the hul- c 
ie ; 11 1 ; — . 8 

13 band to touch the wife's portion, without making a proper d 
ſve, the mo- ſettlement on her, yet the receipt of the Maſter ought to be | 
ney 3 = conſidered as the receipt of the huſband, becaufe the Court { 
ereed to his 2 | „„ 

ereditors, tor the payment to the Maſter was a payment to the huſband, the* the Court 
wouid not let him lay hands on the money without providing for the wife, but the being 

| Exad Without iſlue, his right lands hue 2s at law. _n_ e \1 4 r 
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lad hold of the money only for the ſecurity of the wife, and 
that though choſes in action could not he aſſigned by: laws. 


they might in equity, and therefore thei ite; being dead 
without iſſue, fo that there was no occaſion: for a ſettlement, 
his lordſhip declared it to be the aſſets of the huſband to ſa- 
tisfy his creditors. There the wife s portion was brought 
into Court, and there was no deeree; that the hufhand had 
any title to it, and tho this was a choſe in action, and the 
huſband died firſt, yet his lord ſhip conſidened the payment 
of the money to the Maſter, as if it had been paid to the 
wife; in which caſe the huſband would have had an undoubt- 
ed right to it; here Mr. Chitin was intitled in right of his 
wife, and Sir -Rabert Nightingale might have paid it to him. 


If the decree had exprefly dwetted the ſhare of the wife 
to be paid to the buſhand, from that time it would have, 
been his money, though it was not actrally paid tu him, by 
the cafe of Oylander and Baffon's But they fay, the decree 
declares the right to be in the wife only, and not in the 
huſband ; but then by parity of reaſoning from Packer's-cafe, 


as payment to the Maſter: was adjudged payment to the 


huſband, fo here, a payment to the: Maſter ſhalt be adjudged 
a payment to the wife, then from that time it is no more a 
choſe in action, but becomes the property of the lnaſband. 


Mr. Solicitor General * whe defendants: 85 


Though the plaintiff is a creditor, he is only a cre- 
ditor of Mr. Chizty, and not of the defendant Eliza- 
beth, who is no further accountable than ſhe: has aflets, and 
the queſtion is, Whether ber ſhare of this ro, oo. which 


is not aſcertained at I this day, flrall be aceounte t fuch f [ 233 


The fo, ooo. is only directed to be placed out at interett;. 
tor the benefit of thoſe to whom it ſhall appear to belong ;- 
it is not directed to be paid to any one, 17000, has bern paid 
out of it to the children of Mr. Halſey, (as creditars:of Mr. 
Sheldin,) the defendant Elizabeth's fixftt huſband, to whom 
ſhe was executrix, whoſe effects came into the hands of Mr. 


S5-kipn, this money was brought in only as part of the aſſera 


of Mr. She/don, for the payment of his debts and legacies. 
Itis admitted, that i money is/ due to the wife, and is not 
recovered by the huſband in his lie- ticma, it ſurvives to her; 
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IF ju agent but at law, if judgment Gd 8 huſband and wife, in 
is recovered right of the wife; and the huſband dies, the judgment ſur- 
by buſband vives to her; and if this decree had been to pay the money 
wary _ to the huſband and wife, his repreſentatives would have no 
meat au, more right than on a judgment at law; but in this caſe the 
vives to the huſband and wife are only defendants, and the payment is 
wife, it the directed to be made to the wife only. It is faid that this pay. 
+-: pg ment to the maſter is payment to the wife, as in Pacter's caſe: 

; The decree in that caſe takes notice, that by an order of 
Court, the huſband 'was to make a fettlement, and if he had, 
though he is not legally intitled to the wife's choſes in aQtion, 
yet he is conſidered in this Court as a purchaſer of them, as 
appears by many decrees; he was bound by the order to do 
it, but being grown lunatick, and the wife dead without iſſue, 
his not doing it was of no diflervice to her, or his family; 
though I allow indeed, that Lord Cooper put the order out 
of the caſe. But if money out at intereſt is paid to the fer- 
vant of the wife, this is a payment to the wife, or if it be 
paid to her Committee, which was the caſe of Packer, there 
was no cauſe in Court, but an order on a petition to pay the 
money to a maſter, who in this inſtance was to, be conſidered 
as a ſpecial committee for the wife. But the payment of this 

| 10,0007. cannot be confidered as a payment to the wife, it is 
paid as part of Mr. SHeldon's affets, liable to his debts and 
legacies, and the ſurpluſs only is diſtributable ; it is only a 

depoſite of ſo much of Mr. Sheldon's aſſets, and is not 2 
payment either t to the plaintiffs or defendants, 


1 h 8 = Mr. Verney. 


This payment to the maſter makes no difference in the 

caſe. If huſband and wife have a decree in right of the 
eee wife, the benefit of it ſurvives to the wife, 1 Chan. Caſ. 27. 
have a de- Nanny verſus Martin, here the huſband has done no act to 
creein ſhew his right, and Lord Cowper's reaſons, in the caſe of 
8 gg Packer verſus Windham, make ſtrongly for us; there the 
decree ſur. Wife's portion was actually paid in to a maſter, which gave 
vives tothe the huſband an indiſputable right to it; but he was pre- 
wife. vented by the Court from laying hands on it, without mak- 
ing a proviſion for the wife and children, but ſhe being 

[ 1234 J dead without iffue, his + right was to be conſidered. as it 
90 * ſtood at law, and as if he had actual poſſeſſion; but here, 
wy the creditor comes while the wife is living, and this money 


remains as much unapplied as if it was ſtill in Hir 2 
| hands. 
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hands. Nofam is Hquidated, that the wife herſelf Is intitled 


to, as in Picters cafe; fo far it remairsk choſe in action, and 

muſt be contidered as ſo much. of the aſſets of Mr. Sdelchn not 
diſtributed] ſüpßpsſe the huſband himſelf had applied to have 
had this ſhare paid to him, the Court would have obliged 
him to make a Wer vn we have no 3300 Ting rom IR. 
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43 Wd. 11. : 4 ee 

The queſtion i is, * Whether the defendant Elaabefb's hare 
of this 10, 000. ought to be conſidered as the aſſets of Mr. 
Chitty ? ] aequieſee in the authority of | Packer verſus Wind- 
ham, which is founded on ſeveral ſettled rules of this Court; 
but then let us conſider whether this caſe comes within the 
reaſon of that: Mrs. Packer: was a lunatick, under the care 
of this Court, whom it generally: intruſs to a committee, but 
may take care of them in anotlier manner by proviſional or- 
ders; ſo, in that caſe; as Mr. Solicitor General obſerves, the 


Court committed this part of her eſtate to a maſter,' as to a 


ſpecial committee; and the payment to him was a payment 

for the uſe of the lunatick, and veſted a right in the hu. 

band to the mone though he could not lay his hands on it 
be wife a proviſion; but ſhe being dead 

without iſſue, it is as if no duch order had been made, then 

ſhe being a lunatick, and the money paid to her committee, 


it is the fame as if the had been ſane, and the money paid to 


her, and then the huſband would have been intitled to it: 
Put here is no payment to the wi „the decree declares tjge 
wife intitled to ſuch a ſhare, and t at after the account was 
taken, and the debts paid, the eſtate ſhould be diſtributed 
accordingly; ſuppoſe the 'decree hid" been, thit the _ 
thould be paid to the huſband and wife, if the money w 

not paid till after the huſband's death, ſhe would he Antitled 


to it, as at law on a judgment, the right ſurvives'to the wife, 


and the executors of the huſband cannot brin 4 feire facias; 
and the caſe ſure is not the leſs ſtrong becauſe this decree gin 0 


 fays it ſhall be paid to the wife! As to the other part, of the huſband 


decree, the Court only proviſionally directs that the money and wife, 
{hall be brought before the maſter ; ken this be conſidered as ths es 


declares, 

that ſuch A 

ſhare of the teſtatar's eſtate after payment of debts, belongs to vhs Wife, and ſuch a ſhare - 
to the plaintiffs, and orders it to be diſtributed accordingly, and that 16,0001. part of the 
aſſets ſhould be brought before a, Ma ſter to be put out at intereſt ſor the benefit of the 
parties to whom it ſhall appear to belong; this is only in aatpre of an interlocutory judg- 
ment, and the wife's thare'of the 10,000). does not reſt inf ic huſband, but ſurvives to the 


wife. 
a payment 


it. 1841 ö 


De Term. 8. Michael, 17 9. 


a payment either to the huſband or wife? No, the Court 

cautioufly declares it 30 he for the benefit, of the parties, to 

whom it mall appear to belong, without determining who they 
[ 4235 J were, but another ac of the 4 Court was to paß on that 
queſtion, ho had the right to it; in the firſt place, it ba- 

longed. to the creditors, and it appears, that ſome of them 

have been paid out of it, and this 10,000/. is only part of 

the eſtate, not the liquidated fum to be diſtributed, that de- 

pended on the maſter's report, which muſt be confirmed by 

the Court, ſo that this decree is like an _interioeutory Judg- 

ment, Quod computet, by which the huſband acquires no 

right; but if he dies, the wife muſt revive : Bat if the ſum 

had been liquidated by the maſter's report, and confirmed 

by the Court, in the life-time of the huſband, {till the Court 
would have conſidered on what terms the huſband ſhould 
have received it. But there is no foundation to ſay, that 
1 Fern. 16). this decrees or the payment to the maſter, which is only an 
2 a execution of the proviſional part of it, veſts: any intereſt in 
401, 501, the huſbands and therefore the defendant Elizabeth's ſhare 
1 Chan. Caſ. of this money, cannot be conſidered as part of the aſſets of 
/ NE IT Ions i ov her nt 


ws «ay, am Aa « 


189. 4 Inſt. | 
Suppl tO eniev. 10. zomp : . part 15 a 9. n. 13 cor, 39. 1 359+ a . . 
tit, Teſt, n. II. Fits. Ab. tit. Ex. n. 109. Poſt. Caf. 200, Series part 6. ſect. 3. 0.7. 


n wap, Miner the igt: 
In Court | 1 r 55 bo 
lr, 5 ae + © X77 © BOG 140 ha a 


cellor, | 
MOLINEAUX & ur-, verſus BIRD, a COLLINS. iN 


MRS. Molineaus's mother was divorced. from her huſband w 
cauſa adulterii with the defendant, and the father, after the ol 
death of ber mother, intermarried with the defendant, and la 
by will devifed to her all his perſonal eſtate, and made her fe 

executrix; the defendant proved the will in common form, 0] 
and the plaintiffs inſtituted a ſuit in the ſpiritual Court, to ſet ln 
aſide this will; and the probate granted to the defendant was (f 
ordered to be brought in: And the plaintiffs filed their bil to 


. for ſatisfaQion out of aſſets, of 10001, due to the wife by th 
| her mother's marriage articles, and for a diſtributive ſhare of cl 
8 the perſonal eſtate of her father, in caſe he made no will, an 
and the defendant having prayed a month's time to . ha 


"SB DB . x.. 


De Ferm. S. Muhel. ta. 


the council for the; plaiptifls! qn!affidevit of the inſolveney of 
the defendant he enecutrix, moved the Court, that ſhe. te er, 
might be enjoined from Became ad more of the perſonal vs] 
eſtate till the ſuit in the ſpirix nal Urt was determined, and : my e 
to bring before a maſter KO lie had already received, and, 
faid, that Port Hagcnunt had frequently made a on pe one Io 
eee bill was filed. Aan nol avon 


K ln E8W S250 SH16359% 74 _ vets, hows, 
++ Lord, Chancellor. * f 5 4 10 l 156 
1% not think. ary the 2: OW UAE bene to: Foo out. an an rr 
account, has affected any delay; but why ſhould not I take e | 
care to ſecure the effects before anſwer, (as I grant injunctions tion 10 the - 
to 0 thay waſte, on a certificate of the bills being filed) ſince a 2 : 
ſuit is depending i in the ſpiritual Court to ſer Aide the will p — 5 
and that it was adjudged by the Delegates, in the caſe of aſſets before 
Powis and Andrews, that the fpirituab Court cannot impound anſwer, 
the aſſets pendente lite; fo let an in junction go, to reſtrain When Ilie 


d "I 
the defendant from receiving any of the wes till anfwer Ying pn 4 


and further ny os not till wy Lanta in the Fora Court ſpiritual 


n e e bid, dure ai e . 
k 2 e ee 05, 
| cauſe that N 7 cannot + impound, 2 eſe pendent Ke, e Caf. has 


* 
_- 


TREACLE wes HARRIS. + Df ner dig 

(1, 54:;.1-5;;4 8 

Lord Chan- 

TEE 7 = her prochein. amy, Weite this bill celor. 


againſt the defendant Mr. Harris, for an account, and 70 Legen * 
remove him from the gyardianſhip, The prochein ay 
and the defendant Mr. Harris, were appointed guardians to Fa ” 


the infant, by the 11 of her father. he defendant, who 


was very poor, married her when ſhe 1 was about, nine years 
old, to his own ſon, a boy of fifteen ; the had an eſtate in 
nds about Gol. a year, and loool. in money: The de- 
fendant, in obedience to an order, produced her this day in 
open Court, and the Lord Chancellor ordered, that ſhe 
ſhould be delivered ihe next day, at ſuch a time and place, 
(for he would not order her then to be delivered in Court, 
to prevent any diſturbance, for the child wept ſorely, when 
ſhe found the was to be parted from her huſband) to her 
clerk in Court, to be delivered over by him to the prochein 
amy, who was then in the country, the other guardian, who 
had not miſbehaved himſelf; and his lordibip declared, _ 
5 ce 


— I AS. - . — —ä—ũ—ä— —— — 


Do Nee S, M cbuel 1 5g. 

Two are ſince the marriage was voidadlep he was reſol ved to keep the 
—— parties aſunder till the wife came to the age of twelve yeurs g 
by will, one but if 'ſhe*then confentedao:the marriage, and would go:to: 
rarties the her huſband; it was not in- his power to hinder hr, but he 
3 would not make it part of tlie order, that the huſband ſhould 
of age to not viſit ker, till heſaw how he behaved him ſelfꝗ and that he 
his own ſon would not commit the guardian; though he bad been guiltyof 
20 — 1 a groſs treachery, becauſe he was not appointed under the 
vered he Great Seal; for every crime pliniſhable by law was not to be 
child to the puniſhed by that Court, but only contempts; but as he was 

bee in Court, he ſhould enter into his own recogniaance of iob /. 

_ co the before a maſter, to appear to any information ſhould be filed; 
age of con- againſt him and- his wife, by the: Attorney General, and that 
ſent, but though it was not reaſonable that the infant'seſtate ſhould'be 
woda not at the charge of that application, yet he would hot order the 


1 h 
be Jdefendants to pay the coſts, for the + Court of B. R. if they 


(4237 

pnard25 n guilty on the infor mation, before they ſæt a ſinei 
becauſe he would tend the parties to agree enen en uy did not 
was not 9 wer conſiderꝭ it in their fines e 9034 £1917 016514 MH} 
appq 'nred. | 0 ; 111 153 1 TB e ei 2 15 8 
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great ſeal, but being in 3 eblized him to enter into a Fecog0iZance- to appear in the 
K:1 * 5 Peach, to any information ſhould be filed againſt him. 


The nel — the nan would have: kad the child gel. 

vered to the ſerjcant at arms, till the prochein amy ca me to 
toven, and ſaid, that ſuch orders had been often made; but 
- the Lord Chancellor would make no ſuch Wa. and aſked, 


who would pay him? vi i 


ö 
„1 $i DK 4 


Caſe 128. . e tp ' ANONYMUS.” basel 


In Court D HEL! 
R Solicitor General moved for a ub returjiable 


cellor. 


Eodem die. immediate againſt Mr. Huggins, (who | was committed to 
Newgate for murder, of which he was indicted, and a. ſpeclal 
verdict found, but not yet argued) and that ſervice of it 15 
the turnkey or keeper of Newgate, might be 8004 
vice, becauic his ſervant had denied them acceſs to Bim. 


Lord Chancellor. - +16 a 500 


i. of 151 
- 14345 


Lord Chan- Z 
cellor, as No vocelh.c can be ſerved on a priſoner commited at the 


one of the ſuit of the Crown, without leave, though if he once ap- 
—— of pears, you may go on againſt him; but as I am one of the 
| Over and commiſſioners. of oyer and terminer, before whom he was 
Terminer, tried, L will make an order, that the keeper of Newgate ſhall 
1 admit you in, to ſerve the proceſs on Mr. Huggint. 
Mr. Huggins with a ſubpœna, vvho was in cor ſinement in Newgate for murder, of which hews 


indicted at the Ol Bai:y, and a ſpecial verdict found. 
T hurſaay, 


J—_ wk. aw Sac as 


De. Term. S. Michael: 1929. 
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Ar 11 1 1 wirtiour” "rp! eh er of waſte, re- 
mainder to his firſt, and every other fon in tail, becomes a 
bankrupt, and a commiſſion is taken out” agaiuſt him, and 
the commiſſioners. ſell his eſtate to the defendant, againſt 
whom the ſon of the bankrupt, on certificate of his bill 
being filed, and affidavit, obrains an injunction to ſtay waſte, 
which upon coming in of the anſwer was to be diſſolved nifi, 
and the plaintiff, ſhewed for cauſe, that he, as tenant in tail, . 
had a right to. injoin any one from committing waſte, but To | 2 
tenant for life himſelf, and even him! in a Court of equity, 
from pulling + down the manfion houſe, or cutting down tim- [1238.1 
ber or namental to Try" though he has a power by law. e 


+. #_. 


* 4 


Maſter of the Rolls. ee £7, 


72 


it a firanger. 


The injunction mut ve collided 8 to ns down the cuts don 


manſion houſe, or cutting down t! timber ornamental to timber, or 
it; but OOTY as to cutting © timber generally, for _— 

though there have been great variety of opinions formerly, beloties 66 
it is now ſettled At law, that if a ſtrännger cut down timber, the tenant 


or commit any "orher Fea, ir belongs to the tenant for life, for life 


? without im- 
who is diſpuniſhable'of wa ADJ not to the Temalder-man 8 
in tail, or in fee. wu þ : of waſte, 
J THOGIIT Fatt ind riot te the tenant in tail, or in 1 fee, in n remainder. 
751 464534: Li9: "#p 43 9 QI 
ANON T MUS. „ 26 4615} Ein 
20 effi; 4 1H od vio tum boah At the 


| | Chancel-.. 
- THE joint and 4 85 ee two 1 was on jors houſe, 


motion ſuppreſſed for irregularity, becauſe it was underwrit Maſter of, 
jurat', and not jurati, or ambo jurati: And the Maſter of. the Be BONN, | 
the Rolls ſaid, "he WOE; known' en an anſwer oy rk irre- 2 


| = anſwer... 
gular, + 20. 16350 : of two de- 
. bon. oherwri ne, was ſuppreſſed 0 ons motion 0 e 


: 
1 
7 


| ANONYMUS. i Sonar Cale 131. 

e »* ON 

.  Chancel- 
A Segen ON Ec, was 20 00 for againſt Mr. lor's houſe. 
Gambiere, the warden of the Het for not putting in his e, Foes 


| the Rolls,. 
aniwer, Mat Eodem die. 
Mäſter 


FP N 
ann * 


De: Frrm. S. Michael. 152g. 
A ſeque- 45 Maſter of the Rolle... 


e It is common to ſuſpend clerks of Courts, and the wardens 
ſuſpenfion, Of the Fleet. The warden of the Flee? attends this Court, 
nif, &c. was and the Court of Exchequer by two. deputies, and therefore 
granted no attachment will lie againſt him, becauſe he is ſuppoſed to 
againft the r | ps 
warden of be always perſonally in Court, but he cannot be ſued by hill 
the Fleet, for in either Court, but only in the Common Pleas, where il he 
105 anſwer- ill not appear, they forejudge him his office. | The attach- 
No attach- ment is directed to the Sheriff, but when he brings in the 
men: les body, the priſoner is turned over to the Fleet. Take your 
|. 8 order for a ſequeſtration, which is a kind of a ſuſpenſion, 
ecau S . WI 8 9 3 „ > #2 
is ſuppoſed " x Tb | 7 Ws 63-10 (3 ene ET 
to be always e „%% o Q ol Si 
in Court, and tho' it is directed to the Sheriff, the 2 when brought in, is turned oer 
to the Fle. In C. B. if the warden will not appear, tiiey forejudtge him his office. 
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Ak, the APPEALS AND REHEARINGS. 
Chancel- Ii n 


lor's houſe. | 5 5 x 
Lord Chan- T4. 09191 MAYEM...yerſus COPPING.: >... 7 
cellor. 1 2 nl ir 1 4171 40 3718 l el * 
Mr. Solicitor, General for the defendant. 
1555 r Us ls e440 ALAA4102 2 oh 


THIS is an appeal from a decree of che Maſter, of the 
Rolls, and the only queltion is, Whether a, mortgagee, who W ' 
is alſo. a creditor by bond, {hall forecloſe the voluntary af | 
ſignee of the heir at law, unleſs he pay the money.due on the 4 
bond? The mortgagor himſelf. might redeem paying only 
the mortgage money, unleſs it was agreed that the mortgage 
ſhould ſtand as a ſecurity. fot the money due on the bond; 
The heir the heir indeed muſt pay both, not becauſe the bond is a real 
Cannot re- lien on the eſtate, but to prevent a circuitycof action, be- 
| erg dceang cauſe the equity of redemption is aſſets in equity by deſcent, 
the CEN but if the heir conveys away the lands before a bill is filed, 
gage mo- or an action commenced againſt him, (and it dors not appear 
2528 el that this bill was brought before the alienation of the heir) 
Jude by bond to a purchaſer, by the 4 and g of V. 3. the purchaſer is | 
| too. not liable, but only the heir, and ſo if he makes a voluntary 
| - conveyance, the heir only muſt anſwer ; but here the heir | 
| is not brought to a hearing, and it does not appear that he | 
is inſolvent, and the plaintiff eught to receive no further 
help than the ſtatute gives him, and this aſſignment FAS | 
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De Terms 8." Michael.” 1749. 


be within-thg. ſtatute of Elia. for it cannot be ſaid to be made 
to defraud his creditors, : but his father's, and before the 4 


and 5 of W. and M. tho a man bound himſelf and his heirs 


in a bond, he might defeat his creditors by a voluntary de- 
viſe of the lands . 19 


Suppoſe before the ſtatute, one ſued the heir on a bond, 4 „olunta- 
and he pleaded an alienation before the action was brought, ry aſſignee 
and produted a voluntary conveyance in evidence, would not of th heir 
the jury have found that to be fruudulent ? and the ſtatute of arch be 

Elia. makes ſuch conveyances void, the obligor himſelf deem a 
before the ſtatute might deviſe the lands, becauſe they were mortgag? 
not bound in his hands; and this is a mortgage in fee, ſo the _ on. 
equity of redemption is not aſſets at law, but in equity only ſelf, with- 
the mortgagee files a bill of forecloſure, which mutt be con- out paying 
ſidered in the ſame manner gs to the heir, as if he had brought rl mow 
a bill to redeem, which he could not have done without pay- eee 
ing off both debts: The heir has transferred his right with- 
out a confideration; Is not ſuch an aſſignment fraudulent? . - 7 
The + defendant. is nat an alienee at law, the plaintiff comes ( 1240 ] 
into this Court to get nothing from him, and he cannot re- 
deem but on the ſame terms with the heir, ſo the decree 
muſt be reverſed. | Clabes. 274 i 1 88 


” & 


N. B. The Maſter of the Rolls decreed the defendant to 70 3 
redeem, on paying the mortgage money only, becauſe the 69x, 698. 
plaintiff had not made a caſe of it, or inſiſted on the ſta- * 
1 Ven. 244, 245, 1). 3 Salk. 64, Caſ. 3. 


Thurſday, December the 11th. 


CANNING verſus CAN NIN GS. 2 


Mr. Solicitor General for the plaintiffs. 


MR. Canning made his will, inter ab in theſe words, * All 
© the reſt, reſidue, and remainder of my meſſuages, lands, 
* terements, or hereditaments, whatſoever and whereſoever 
* unbequeathed, after my juſt debts, legacies, and funeral 
* expences are fully ſatisfied and paid; I give to my execut- 
* ors, in truſt for my daughters.” And the queſtion is, 
Whether theſe words paſs an eſtate in fee, or for life, only 
to the executors ? | 


As 


Caſe 1 IJ 


4 6. 
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De Term. 8.5 Ilir harl 1720. 


As the teſtator had a power, ſo it appears to he his inen 
tion to paſs the fee, which is: the rult co conſtrue wills by, 
and is tlie reaſon, why a deviſe to a man for ever has been 
taken to: be a deviſe of the inheritance; and the intention 18 
to be gathered, not from one clauſe only, but from the hole 
will, the teſtator plainly deſigned to make a full diſpoſition of 
his adds eſtate ; he confiders his eldeft fon' and heir at law 
in the firſt place, and he deviſes a meſſuage, called the Roya! 
Oak, to him and his heirs, and thirty pounds a year for bis 
life, to be paid him by his:execurors out of the hinds of L 
Alington, in Maræviciſbire, (the eſtate” in queſtion) then he 
bequeaths ſeveral pecuniary legacies, next he deviſes certain 
lands to his wife for life, remainder over in fee, n then 
comes the clauſe in eee. us 7 ee . Fr! 


A 8} 


| Att in fee may anddridtedly pant ow vi wor he. 
reditament, and a fee may paſs from 'gircumſtances, and the 
teſtator, by making a particular proviſion fot᷑ his heir, ſhews 
what he deſigned he ſhould have, and where there is a gene- 
If a deviſe ral deviſe to executors for a particular purpoſe, ſuch an eſtate 
is leaded muſt be conſtrued to paſs to them, as will enable them to 
Vith e bers execute that purpoſe; and where the eſtate is loaded with a 


»:rual 
Lherge tha® perpetual charge, or annuities, it muſt continue as long as 


will enlarge the burthen, though they are no expreſs words to paſs the 


[ F241 | inheritance „this deviſe cannot determine with the life of 
the eſtate, the exec res] becauſe the annuity to be paid out of it to the 
ths' there > 

ve no ex. ſon may laſt longer; and his intention further appears from 
preſs words hence, that though his helf ſurvived his executors, he gives 
ropats the him only 20/. a year for life out of them, and if the eſtate 
ee is not to determine with the life of the executors, they can 
$5. 203. have no other intereſt but a fee, and the book caſes are full 
37or 852, of reſolutions of this kind. 

Cal. 1164, 

A deviſe of able paying 2 a fn) as arial 51. on the 
death of the teſtator, isa deviſe in fee, Becauſe the deviſee 
may die before quarter-day; and ſo poſſibly by another con- 
ſtruction he might be a loler. 2 Salk, 685. Smyth verſus 
Tindal, the Court held the deviſe to Ade a 35 Sep 


it was ſubject to a perpe etual charge. 


But the words n will carry the inheritance, here- 
ditament is a more extenſive word, and more clearly com- 
prizes the inheritance than the word.eftate ;. and in 3 Mad. 
229. Wilkws verſus Lydcot, M r. Juſtice Found was of, opt- 

' a : i nion, 


3 
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n. nion, that the word hereditaments imported the inheritance; 
y, and if he had deviſed the inheritance; not before diſpoſed of, 
en the reverſion in fee would have paſſed. 1 Salk. 234. Caſ. 13. 


is Cole verſus Razulinſon. I Lutabyrh 755. Nortom verſus Lad. 

le A deviſe to A for life, the whole remainder to B, if he ſur- 

of vives A, if not, then the whole remainder and reverſion of 

W all the ſaid lands to my ſiſters, and their heirs; it was adjudg- 
9 ed that B took a fee: Here all the remainder, &c, unbe- © Þ 
Mis queathed is the ſame as the whole remainder; and in the cafe U 
r of Hopewell verſus Acbland, 1 Salk. 239. the Court were of 1 
he opinion a fee would paſs by the words, I halſoever I have not | U 
ih before diſpoſed f.: here the words are, I halſcever aud where- . 
en ſcever unbequeat heal. i 5 

1 ] 55 ihn. Ane y. | | | | 

16. ' Theſe words paſs the fee, which appears, firſt from the 

he word hereditaments, Co. Lit. 6. a hereditament is the largeſt 

15 word of all in that kind, for whatſoever is an hereditament, lt 
K may be inherited be it corporeal, or incorporeal, real, per- 
ite ſonal, or mixt: But in Hob. 2. Caf. 2. J/idiake verſus Har- 2 Sannd. 388. + 
to ding, I do give and bequeath unto my couſin and her aligns 093-44 
> my now dwelling-houſe, with all the lands belonging to it, for Gas. 457 

28 the term of ninety-nine years; and my ſaid couſin ſhall have 

ke | my inheritance, if the law will allow it; it was adjudged the 

of couſin took a fee, by the word inheritance, _ 1 

he „„ 99 

Mm Secondly, from the words, All the reſidue and remainder, 

* &c. all the reſt of my eſtate would plainly have conveyed the 

ite inheritance, and we think theſe words are as full and ſignif- | 

an + cant, 2 Vern. 564, Murry verſus Wiſe, Nott deviſed to his { f 240 } 

al daughter 50. and all the ret and reſidue of his real and per- 


ſonal eſtate to his wife. The wife took a fee. Alleyn 28. 
Iheeler verſus Maldron. A having a manor, and other lands 


he in Somerſetſhire, deviſed the manor to B for ſix years, and 
M part of the other lands to C in fee, and then came this 
. clauſe, And the reſt of my lands in Somerſesſpire, or elſewhere, 
us I give to my brother; and it was adjudged that by the word 
fe (relt) the reverſion in fee of the manor paſſed, as well as the 
| lands not deviſed before, 3 Mod. 228. Hyley verſus Hyley, 
| alt reſt and remaining part of his eſtate he deviſed to his 
A three grandſons, equally to be divided amongſt them, that 
* only excepted which he had given to Peter, Charles, and 
d. John, and to the heirs of their bodies; it was adjudged, that 


without the exception, the reverſion in fee would have paſſed 
by theſe words, 


Thirdly, 


other meſſuages in the pariſh of St. Martius, and other pa- 
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Thirdly, from the words J/hatſcever, and whieveſoever: 
unbequeathed, after my juſt debts and legacies, and fane. 
ral expences are fully paid, and ſatisfied,” 2 Fm. 285.3 
Mod. 229. Caribe 50. Willows verſus Lydcot,” Mn 
Sheltow ſeized in fee of the meſſuage in queſtion, and divers 


riſhes, made his will, and thereby devifed his houſes in the 
other pariſhes to divers charitable uſes, and then deviſed to 
Edward Harris, and Mary his wiſe, the meſſuage in queſtion, 
for their lives; and then in the following claufe,. the beiter 
to enable his wife to pay his legacies, he devifed all his mef- 
ſovages, lands, tenements, and  hereditaments whatſoever: 
within the kingdom of England, (not above diſpoſed of) to 


have and to hold to her and her aſſigns for ever; and judg- 


ment was given in B;R. that the reverſion did not paſs, but 
that was reverſed unanimouſly in the Exchequer Chamber, 
becauſe there were words in the devife; to the teftator's wife 


what would carry the reverſion of this houſe, as an heredita« 
ment not diſpoſed cf; and here the words whatſoever, and 


whereſoever unhequeathed are of the fame import. 1 Sall. 
239. Hopewell verſus Alland. Fohn Ackland. being ſeized in 
ſee of the lands in queſtion, deviſed an annuity to H in fee; 
item, he deviſed his manor of Bucknal to A and his heirs; 
item, he deviſed all his lands, tenements, and hereditaments 
to A; item, he deviſed all his goods and ehattels, money and 


debts, and whatſoever he had not before diſpoſed of, to the 


Cro. Elis. 
: 744, (22,) 


ſaid A, he paying his debts and legacies, and made F his ex- 
ecutor, and per Trevor Chief juſtice, by the concluding 
words, And whatſoever ] have not before diſpoſed of, an eſtate 
in ſee will paſs, and this is further inforced by the following 
words. He paying, Sr. and by the annuity to H in fee, 


here the perſonal eſtate is not ſufficient to pay the debts and 


( #241 ] 


legacics, and where lands are devifed for the payment of debts 
or portions, a fee will paſs: by words that + would not ether- 
wiſe carry it. Co. Lit. g. b. If a man deviſes twenty acres 
to another, and that he ſhall pay to his executors rol; the de- 


viſee has a fee fimple, 6 Co. 16. a, Colyer's cafe, A man de- 


viſed part of his lands to his daughter, and other part to his 
wife for life, with the profits of which ſhe was to edueate 
her daughter; and that after her death it ſhould! remain to 
his brother, paying 20s. to one, and other ſmall ſums, 
amounting in the whole to E and the yearly value of the 
lands was 3/. and it was adjudged that the brother had a fee, 


1 Vern, 10, where lands are deviſed to pay debts and lega- 


eier 


\ 


Ds 4 3 0 3 n 1 7 29. 


cies out bf the rents and profits, the lands may be fold,” 
otherwiſe; if they are to be paid out of the annual rents and 
profits, abd it $a rule in equity, that where lands are given 
generally to truſtees, without mentioning for what eſtate, F 
they ſhall be taken to Have fuch an eſtate as will enable them 

to execute the truſt: now, an annuity is to be paid out of this 
eſtate, which may out-laſt the life of the executors, and 


therefore their eſtate muſt be enlarge. 
"Mr. Yates for the defendant. 


Theſe words pals only an eſtate for life, A deviſe to one 
generally, is but an eftate for life, and where the Court en- 
larges it, the intention of the teſtator muſt be very manifeſt, 

from the words of his will in their common and ordinary 
fignification z and when a man ufes technical words, they 
muſt be taken in the ſame ſenſe the law puts on them. In 
the caſe of Norton verſus Lad, the whole remainder was 
exprefled, fo the whole remainder was adjudged to pals. 
1 Vern. 65. Petter verſus Banks, a deviſe to for life, re- 
verfion to B and C, Equally to be divided between them, B 
and C are tenants in common for life only. | | 
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wo 


Here no particular eſtate in theſe lands being before diſ- 
poſed of by the will, the words, Al the reft, refdue, and re- 
mainder, muſt relate to his lands, and not to the eſtate or 


intereſt remaining in them, and they are to the ſame effect as 
All my other lands, &c. i 


r bd (GS 


134 
Hereditament is barely a word of deſcription, and will paſs 
only an eſtate for life, and per Trevor, Chief Juſtice, in the 
caſe of Hopewell verius Actland, the word hereditament can- 
not be taken to denote the meafure, or quantity of the eſtate, 
becauſe it has a proper meaning, and extends to annuities, 
advowſons in grofs, &c.. which are not comprized by the 
words, lands and tenements. b e e | | 
5 „ 
As to the words, Afler my juſt debts, &c, The words to 
be ſure muſt have ſuch a conſtruction put on them, that the 
deviſees may not be loſers. Cro. El. 330. (5.) here the 
+ perſons of the deviſees are not charged with the annuity, 
and the truſt may be anſwered, though they have only an [ 242 
eſtate for life, the annuity is deviſed here to the heir himſelf, 
{0 that the reaſon fails, which might induce the Court to 
| | | conſider 
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deviſed, the reverſion of lands iu ſettlement, or before deviſed, will pals, AT Tory 


| Des Tyr r g. Michael, 1729. oy 
conſider this an eſtate, in fee, i the annuity had been 
ſtranger, becauſe the reverſion co oming, to. the: heir by ent, 
e to the will, he would de gat the mie 555 3 be 


IR 2 0 SH 


eee. the Rol. 25 db 


1 * 6, 


gen., „ta 


4 %s 


1 ſhall rt 4 the word 8 fs \ 61 160 i 
in his firſt inſtitute, takes notice of the three. * men- 
tioned in this will, and that hereditaments i is the molt « com- 
prchenſive, which muſt be underſtood. of the things that 
paſs by it, and not ot the eſtate. I was counſel in the caſe of 
Smyth and Tindul, and that turned dn the collateral wrrranty, 
by which the heir of Margaret was adjudged to b- bound; 


Aﬀewil and the law is now ſettled ia the caſe of Hopewell, and 444. 


s b 
— ogg : land, that a fee will not paſs by the word hereditament; and 


beredita - how can we better explain the words of a will, than by the 


ment. ſtatute of wills? by which any perſon having manors, lands, 
tenements, and hereditaments of eſtate of inheritance, &c. 
5 | may deviſe, &c. how abſurd would thoſe. words be, if 


the words inheritance and hereditament had the ſame ſeale; 
and in the ſtatute, whereby eſtates tail! are torfeited for trea- 
ſcn, are the fame words, FL ©? 


— 


I ſhall next conſider whether it appears from any af: the 
7855 words, or from all together, to be the intention of the 
teſtator to give his executors a fee. | tk nin 


If a man It appears by the caſe of Wheekr and Waldron, oh if- 2 


deviſes par- 


eicularlands man deviſes particular lands for years, and after deviſes the 


tor years, Teſt and reſidue of his lands, that the reverſion, of the lands 


and atter deviſed for years will paſs, as well as the lands not before de- 


ee — viſed; but there was indeed no judgment. i in that caſe, for l 
lands, the had Ae once to ſcarch the record, there was a ſpecial 


revertion of verdict, and the deviſe was on condition, that his brother 


che lands con eyed other lands, and the jury found the value of both 


e nag eſtates, and that the lands deviſed would be juſt of the ſame 


paſs, as weil value with the lands to be conveyed; if the reverſion paſſed, 
a5 nu Ron there was ſuch a verdict in that caſe, kho' Lord Chief Juſtice 
vevitds Holt was of opinion, that a will ought not to be RAR 


devifcd. 
2 Vern. 624. by matter dehors, 


oy pray In the caſe of Got verſus Sara 1 1 212 ie” FM 
Beg. 180. 2 Keb. 206, 207, 224+ Keep, ſeized of Tai Hal, 
ſ:irled or 


15 


* 
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ſettles part thereof on his daughter for life, and after hy will 


* * 


deviſes the houſe to his wife, for a year after his death, and 


* * 


then deviſes all his lands. Nat ſertia or deviſed to Thomas 85 
+ Keep, habendum to him and his heirs, it was adjudged, that 1243 J 
though this deviſe was of the lands, not deviſed or ſettled, 

and not of the. eſtate not deviſed or. ſettled, the reverſion 

paſſed, though the land itſelf was ſettled; and de viſed before; | 
and that the words were to be taken for the reſidue of the . 
eſtate in the lands: So 2 Vern. 461. Rook verſus Rook, 1 
ſeized in fee, deviſes Blackacre to B for life, and to C, all 
his lands not before deviſed, to be ſold, the reverſion of 
Blackacre is well deviſed to C: So 2 Vern. 559 and 621 
but in theſe and the other caſes, the inheritance was expreſly An the ceſt 
deviſed, but in this caſe, the queſtion is not, Whether any re{idue, and 
lands he had before deviſed, ſhall paſs, but what eſtate paſſes remainder 
in lands he had before omitted to deviſe? and this-cafe is no — pal 
more, than if he had enumerated all his ſeveral eſtates, and lands, tene- 
given them generally to his executors; and theſe words, All ments, or 
the reft, & c. comprehend. the particulars only, and not the me 
eſtate, and mean no more (as has been already well ob- er and 
ſerved) than, All my other lands: Here the lands in poſſeſ- where- 
ſion are to paſs, ſo that the words run only to the lands, and 22 Uſe 


o | the 
not to his intereſt, on 


my juſt 


b 


debts, legacies, and funeral expences are fully fatisfied and paid, I give to my executors 


in troſt for my daughters. By theſe words, the exceutors take only an eſtate for life, 


8 : 160 © os oldie onngnt wie wn nnonry hos wht 281 
But it has been ſaid, that the teſtator ſhews his intention 
to paſs the fee, by giving his ſon. an annuity for life; but if 
thirty pounds à Feat are given to the heir, they will got all 


inherit him, but the eſtate muſt be expreſly deviſed away. 


- 


As to the words, After my juſt debts, Ce, the word Why gar. 
paying, indeed will often paſs a fee, becauſe otherwiſe the 14 _ 
deviſee may be a loſer; and if the deviſe is to a ſtranger, it p ges a fee. 
is a condition; if to the heir himſelf, a limitation; but in 6 Ce. 16, 
the preſent caſe; there is no condition or limitation, but only 305 00 
a charge in eguith z and the Court Will take care the exery: Zoutide 
tors ſhall not he loſers, (by, deerecing a fale of the eſtate for 33, 74, tit 
their lives only; and I never knew the rule broke, that an Teſtam, * 
heir is not to be diſinherited, but by plain words, or by 5 2. 0 


words of neceſſary implication. If a deviſe is for perform- 122. 


i | 1 8 : 38 Ed. 3. 
14. Bridym. $4. 152. Sir Mn. Jon. 211. Godb. 280. Cre. Ja. 599. 2 Mod. 25. Moor 
464, Caf. 656. Cro. EI. 497, (18.) g f 
An heir is not tc be difinherited but by plain words, or by words of neceſſary implication. 
Sir Tho. Jon. 11 3- 2 Lev. 249. Plowd. 412. Cro. Ja. 415. 3 Bulf. 193. Ant, Cal. 88. 


TL ance 
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auce of ſuch truſts as cannot be executed without a fee paſies, 


they will enlarge the eſtate; but here the truſt is only for 
daughters, which may be underſtood'only for the lives of the 
truſtees, and therefore I think the executors have only an 
eſtate for life. In Norton and Lad's caſe, it is plain the teſ- 
tator deſigned to paſs the whole remainder, not a, particular 
intereſt in the remainder, and he explains himſelf when he 


further deviſes i it over. 715 


[ +244] > 4 RET vertie SIMPSON. 
Caſe 134. 


+ MR. Tolfon deviſed all his lands to the defendant Simpſon, 


Eodem die. and others, in fee, in truſt, to pay the plaintiff gol. a year 
for his maintenance at Weſtminſter ſchool, and 100. a year 
at College, and the Inns of Court, and when he came to the 
age of twenty-three years, to account, and pay him the rents 
and profits, and reconvey the eſtate to him and his heirs; 
but if he died before that age, to reconvey the eſtate to the 
defendant Simpſon, and his heirs; and the plaintiff the in- 
fant, by his prochein amy, brought this bill againſt the 
truſtees, inter aÞ for an account of the rents and 2 | 


1 


Maſter of the Rolls. 


um olaintiff i is not intitled to the rents, une he arrive 


de viſed in 
truſt, to to the age of twenty-three years, which is a condition pre- 


maintain cedent, but if he dies before, the ſurpluſs profits belong to 
eil he came the heir at law, or to the ſeveral heirs in ſucceſſion, as fo 
to 23, and Much of the eſtate not diſpoſed of by the will; for they are 
then to ac- not given over with the lands to the defendant, and therefore 
count, and the defendants are not obliged to account, but the infant and 


— 1 the heir at law might have prayed an account by a proper 
and re- bill, ſuggeſting inſolvency in the truſtees, and that there was 


convey the danger of the profits being loſt in their hands. 


eſtate to 
him, but if he died before, to reconvey it to another; the infant ĩs not intitled "7 an ant 


till he come to 23, for that is a condition precedent, but the ſurplus profits, if ke die 
before, go to the heir of the teſtator, not being deviſed over, but the infant and the heir. 
on ſuggeſtion of inſolvency in the e may bring a bill for an zern 2 Fern. 155, 
247, 425, 5715 644, 645. 1 Vern. zt. 1 Chan. Caf. 98. "EE 
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2 PLEAS AND DEMURRERS. J.. 225 
WORTHINGTON verſus WILKINSON. Lend Chas: 
cellor, 
oy THE bill was brought for a diſcovery of a fraud, and re- 
lief. The defendant pleaded the ſtatute of limitations. | 
Lord Chancellor. 5 
i | A plaintiff 
10 The plaintiff, after ſix years, ſhall have a diſcovery of that wo . 
var fraud, which intitles him to his action, which would other- titied to a 
9 wiſe be loſt by the length of time: So let the plea ſtand for diſcovery of 
the an + anſwer, with liberty to except, and the benefit of it be [ #245 ] 
15 ſaved to the hearing. When there is a plain fraud, the * * 2 15 
=M plaintiff may take advantage of it at law. I once tried a N 
Fd gold cauſe, where the defendant aſſerted, that between the ſtatute of 
8. line and the latitude of 40, the inhabitants fought with ar- 8 
the rows pointed with gold, and took in ſubſcriptions to provide X Nelſ. Fol. ca 
. ſhips and men, to make themſelves maſters of the place. Rep. in 
8 * Cant? bg; 
266. 
| 2h AUGHAN verſus GUY. F $5028 32 ** 
ive Th hi Chanel 
0 e teſtator wal is will, inter an, 1 in theſe verde OAY 
to © the reſt and refidue of my eſtate, after payment of my debts, Lord Chan- 
10 © and funeral expences, I give to my executors,” &c. To cellor. 
Fl this bill filed by a . re the « executors pleaded the ſtatute FS 
Ire | of limitations, „„ | © reſt and 
nd | ; © reſidue of 
ger Mr. Solicitor General for the defendantss. 2 
* The plaintiff inſiſts that the will, which was made before , — 
7 the ſix years were expired, whereby the teſtator has ordered © and fune- 
. that his debts ſhould be paid, amounts to a new promiſe, But * ra, Isive 
1 theſe are no more than words of courſe, and what the law, 2 
36, ſays, where lands indeed are deviſed to executors, in truſt, S. 
5 to pay debts, the teſtator creates a new fund, and the nature of Q If chile 
the debts are altered, and they are to be paid equally, 2 Vern. LL 
I 141. Gofton verſus Mill; and great inconveniences would mite Sg the 
ay, follow, if this will ſhould revive the debt, or prevent the ex- creditors 
; ecutors from paying other creditors, and enable them to pay 2 * 


debts, that to pay in would be a n but Caf. in 
> Bias 5 T Wi) hn 2047 16 21? 16.1 + WHATS Cage: 57. 


1 
rr ? L 
LA 


ö 


De Terms 8; Mirhad. hege 


where lands are deviſed, no creditor can complain, becauſe 

a new fund is created. Why did the creditorilic by? the debt 

was contracted in 1,720, and the teſtator died in 1724, fo 
ia this debt was not barred at that time, which makes the caſe 
time begins Much the ſtronger, and it is a known, rule, that where the 
againſt a time beguns to run, in the life of the anceſtor or teſtator, it 
creditor, in goes on, as to his heir or executor, and it was fo, reſolyed 


thelife-time by the Maſter of the Rolls, and affirmed on. an N to 


of the an- 


ceſtor or Lord Mactlesfield. 


Jil teſtator, it , | | 
Ii  goev on as to his executor or heir, ONE 


The dit ft haoboen-eefolwed: (tlie abe destens dend 
ar 1” tend to attornies bills, though they are Pp done ORG: 


2 agen The Lord: Chancellor gave no ane of this point, but 


tornies bills. over. TEM the rags for other nee FF 
[ +246 ] | + Saturday, December the aan. 80 Fe 
Caſe 137. | | . 

At the | MOTIONS.” WE: 
Roa | 85 
or's houſe. . | $43 | 2 5 . 
Lord Chan- | ANONYMUS: 


cellor. 


If the goods AN order was made for. a ſale of goods e and 


8 the money ariſing by the ſale, not being ſufficient to pay 


ficient'to. even the ſequeſtrators, the plaintiff moyed, that the order 
ſatisfy his for a Serjeant at Arms Sight. pd feen Kt an order 


demands 
the plaintiff was made cw on: on 


may move | 55 
to revive the order for a ſerjeant at arms. N 
| - ANONYMUS. - a TIER i 
h 
Suns A Decree for a forecloſure nifi, arid tlie defentddat moved, 


Chancel- 
lor's houſe. that the 90 555 might lay the deeds before counſel, in order 
t 


Dn. have the mortgage affigned to one who would advance the 
| Fodem 9 money; but the counſel for the plaintiff? inſiſted that fuctan 
On a deeres Order was never made, but where the mortgaq ce conſents to 
of forecto- ſale, for by that he fins to do every thing | t is neceflary 
5 rar to a ſale: And the Lord Chancellor made an' order, that the 
not oblige Plaintiff ſhould give the defendant a copy of the mortgage 
the plaintiff deed, at the defendant's charge, but would not oblige him 
to lay the to praduce the title deeds, but. ſaid heady tht it a good res- 
nu ee Con to enlarge the time to redeem, if e er oui 


before N 
"ti 2 29 


counſel, for hereafter apply to the Court for it. n 


the defend- Ke 
ant to getan aſſignment or ſale of the lands, (unleſs the Hani vonſent wh a a fate) but 


only to give a copy of the mortgage deed. | 
| NEAL 


| De Term. J. Michie. 1729. 
NEAL & af, veifiis the ATTORNEY GENERAL, & ar. caw 129. 
THE bill was brought by the creditors of the Duke of, Segel, 


Wharton, for a ſale of his eſtate, and payment of their debts, *. 9 
and a decree made, the maſter took an account of what was cellor. 
due to the ſeveral creditors for principal and intereft, and Todem die. 
made his report, which was confirmed, and by a ſubſequent 

order, the Maſter was to carry on intereſt for the principal 

ſums reported due, and Mr. Neal, one of the ereditors, 
moved to diſcharge this order, becauſe by the courſe of the 

Court, when principal and intereſt are liquidated into one 

ſum by a maſter, the whole bears intereſt from the confirma- 

tion of the report, the eſtate may not be ſold in many years, 

and the plaintiff has done all in his power to obtain his debt, 

and if this account had been ſtated by the debtor himſelf, it 

+ would have carried intereſt. And on a mortgage, when f 247+ “J 
principal, intereſt, and coſts, are lumped into one ſum by a 
maſter, if the mortgagor, or a ſubſequent mortgagee, pray 

longer time to redeem, they always pay intereſt for the whole 


ſum. 5 
Lord Chancellor. 


When the Court inlarges the time for the mortgagor, or a if a mort- 
ſubſequent mortgagee, that is a favour (for they would gagor or 
otherwiſe be forecloſed) and it is but juſt and reaſonable that pute = 
they ſhould pay for it, and that the mortgagee ſhould be no pan fs en- 
loſer thereby. The decree in this cauſe is, that the debts large the 
ſhould be paid according to their priority, and it would be time to re- 
very unjuſt, when the eſtate is deficient, to add a furplus m_— 
debt to a prior creditor, by the help of this Court, to defeat intereſt for 
the others ; beſides you are only a co-plaintiff, and the order the whole 


is general, to carry on intereſt on all the principals, and the r __— 


reſt of the creditors acquieſce under the order. The Duke principal, 
of Wharton has affected no delay, but veſted his eſtate in iutereſty 
truſtees, for the payment of his debts, and the plaintiff, who oe coſts. 

l x | L ut where 
was a creditor by judgment, could not have come at his mo- a geeree is. 
ney without this decree ; for how could he have extended his made for | 
judgment againſt the mortgagees? If the caſe was between creditors to 


the creditor and the owner of the eſtate, it might have 2 0% 2404 


different conſideration: So the order muſt ſtand, but with- their prior- 
out prejudice, if there ſhould hereafter appear to be a ſur- 31 
plus. | En | ficient, the 
1 46525 een , principal 
only ſhall bear intereſt; after the confirmation of the report. Ant. Ca. 14. 


Wedneſday, 


— m , —— W 


intereſt, is 


turned . 


De Term. 8, Michael. 2729. 
Wednſtey, December the ir. 
BROADWAY verſus MORECRAFT. | 


IN 1693, a reverſion was mortgaged, and the 3 
never paid the intereſt money: In 1711, the mortgagor and 
mortgagee came to an account of what was due for principal 
and intereſt, and a new mortgage was made for the whole, 
with a covenant, that at the end of every year, if the intereſt 
was not paid within three months 9 it eee _ 7 
ſhould bear intereſt. _ 5 | 2508] 


Maſter of the Rolls. 


A covenant \, | 

in a mort- 

gage, that This i is a a} covenant, and the mortgagor may redeem 
at the end on the common terms. In the caſe of Lord Strutton and 


9 the Meers, Lord Harcourt ſet aſide a covenant, that on non- 


ſt i ment of the intereſt, at the day it ſhould be turned into 
nor paid. . ee and bear intereſt + And in the caſe of Mitebel and 


| withinthres Pollexfen, the covenant was declared to be void, that on de- 


— ig fault of payment, the intereſt ſhould be advanced from five 


[ 1248 J to fix per cent. and + though heretofore 'the Court made 3 
comes due, difference between ſuch a covenant, and a covenant to pay 
it ſhall bear ſix ger cent. but if the money was paid at the day, to pay 
a void co. Only 51. yet that diſtinction has been long out of doors, and 
venant. both covenants have been ſet aſide in equity. And though 


Or, that on all theſe were caſes of mortgages in poſſeſſion, yet that will 


nen PaF- make no difference, for the mortgagee knew his ſecurity was 
rob aeg : only a reverſion, and thought it ſufficient, and he might haye 
the 1 it brought a bill of forecloſure, or put the bond i in ſuit, Th 


ſhould caſe was affirmed on appeal by Lord King. 


I, 
= re. intereſt. Or, that in default of payment, the intereſt ſhall be advanced from 


J. to 61. per cent, Or, to pay 6/. fer cent. but if the money is paid at the day, to pay 
enix gl. Fd there is no difference in i ae between the two wa covenants. 2 Fern, 


134, 289, 316, 402. ö + I 


Friday, December the 19th. 


Caſe at. 
At the 
Chancel- 8 MOTIONS. 
1550 _ | f J 
. N  ANONYMUS. 


AN eſtate was 3 in truſt, for the huſband and 


hoes 6th W their heirs, and the huſband and wife joined in a 
ORD mortgz ges 


dez 


mortgage to the vendor, to ſecure 500l. part of the purchaſe 
money; the mortgagee brought a bill of forecloſure, and A pufchaſe 
the huſband and wife put in a joint anſwer, the huſband dies, '? _ - 
and now a motion was made for the wife, that ſhe might baron and 
amend her anſwer, put in by coertion during coverture, and feme and 
inſiſted on the mortgage not being obligatory on her, becauſe their heirs, 
no fine was levied: And 2 Fern. 197. was quoted, where ang qe 
baron and feme exhibited a bill for a demand in right of the join in a 
wife, and the cauſe proceeded to publication, the baron dies, mortgage to 
and the feme marries a ſecond huſband, on a new bill it was ON 
adjudged, they might examine again the ſame witneſſes, as part of the 
were examined in the former cauſe ; and 2 Vern. 249. Shel- purchaſe 


| berry verſus Brigs, & ux. a bill was brought for a legacy 9%, the 


: : mort 
againſt baron and feme, who was executrix ; and it was ad- * 2 | 


judged indeed, that after the huſband's death, the wife of foreclo- 


ſhould be bound by the anſwer and depoſitions; bur it was ſure, baron 
and feme 


ſaid that in caſe of the wife's inheritance it was otherwile. n 


| jointly, the 
baron dies, and the wife moves to amend her anſwer, and inſiſts that the mortgage did 
not bind her for want of a fine, but the motion was denied, becauſe an anſwer has been 


adjudged equal to a fine, and the mortgage is good in equity, the wife not pretending ſhe 
was impoſed on. | | 
Lord Chancellor. 


I ſhall not grant this motion for though the mortgage is hes mag 
inſufficient at law, I ſhall conſider it as a good mortgage, put in by a 
fince the wife do not pretend ſhe was any ways impoſed on; feme co- 


2 an anſwer in this Court, has been adjudged equal to a bent 2 
ne. | | | 5 | 
| +PETITIONS. J 1249 1 
EX PARTE HALES. 1 


| Cancel 
SIR John Hales preferred a petition, ſupported by affida- lor's houſe. 
vits, praying that his grandſon, an infant of tender years, 2 na 
who was tenant in tail in remainder after his death, of a godem die. 
very conſiderable eſtate, might be produced in Court by his 


mother, and that he might be appointed his guardian, and 


ſet forth, that his father a little before his death had embraced 


the Roman Catholick, and that the child was ſent to Bulloign, 
to be educated in the ſame religion. 


The mother being ſerved with this petition, ſwore, that 
the child was ſent by his father to Bullbign, in his laſt illneſs, 
15 the hands of Mr. Turner, without her advice or perſua- 

on. . N — e, 


Lord 


De Term. S. Michael. 1 729. 
Lord Chancellor. 


I cannot appoint a guardian 'till the infant is produced, 

The gran" and whatever crime 5 have committed by carrying him 
e 1 be dut of the kingdom, to educate him in the Romi religion, | 
appointed they are puniſhable for it in the proper Court, and not in this 
—_— _ Court: But I will order an homine replegiando againſt Mr, 
"he other, Turner, who is ſwore to be the perſon who carried him over. 
to hisgrand- a 88 | fg | f ; 
ſon.who was fent abroad to be educated in the Remiſb religion; the Court ſaid, they-eould 
not appoint a guardian till the Infant was produced, but ordered a Homine Replegiando 
againſt the perſon wha carried him oven. | 5 80 

Caſe 143. | Saturday, December 20. | 

At __ | 18 a | ; Jy 

Chancel- * TL 
lor's houſe. LONG verſus ELWAYS. | 
Lord Chan- 


THE plaintiff an infant, by Mr. Freeman her prochein 
amy, filed a bill againſt the defendant E/zways, her truſtee, 
for an account of the real and perſonal eſtate; and by the de- 
cree an account was to be taken, and Mr. Freeman was ap- 
pointed her guardian, and he was expreſly ordered, not to 
marry her without the conſent of the Court, and Mr. Free- 
man preferred a petition grounded on affidavits, praying, that 
it might be referred to a maſter, to examine all parties upon. 
interrogatories, touching the marriage of the ſaid infant, 
who were preſent at the ſaid marriage, perſuaders, abettors, 
and contrivers thereof; and that they might be committed; 
and that a proper ſettlement might be made on the lady, who 
[+ 250 ] had + 3ool. a year in lands, with a very good wood on the 
eſtate, and about 5. in money; and ſet forth, that the 
young lady was brought up in his own family, and was at 
the time of the marriage at his own feat in Hertfordſhire ; 
that abont a fortnight before Mr. Chremer, a neighbouring 
gentleman, with his wife and daughter, came to dine with 
him, that after dinner, Mrs. Chremer complaining of night 
coming on, Mrs. Freeman oftered them a lodging; which 
they accepted, and the daughter lay with Miſs Long,; that 
about a fortnight after, Mifs Chremer came to dinner, and 
there being a great deal of company, Miſs Long and ſhe, 
after dinner, flipt into the garden, and being miſſed, upon 
enquiry they found, they had gone out of the back door of 
the garden, to the end of a narrow lane, where a coach and 
fix waited them, and carried them to a little gs” © | 
| N 


eellor. 
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De Term. 8. Michael: 1729. 


about two miles diftance, where Miſs Long was married to 
3 Mr. Cæſar, and the meſſenger who was ſent after them, 
ed, found Mr. Czfar and the lady, Mr. Chremer his wife and 


Aim daughter, in Mr. Chremer's houſe, and Mr. Co told him 
on, he was married to the lady; and Mr. Freeman ſwore that he 
this was no ways privy, or conſenting to the match, but an utter 
Mr. ſtranger to it. And his counſel inſiſted, that the ſame order 
er. they prayed for, was made in the caſe of Mr. Phipps and 
Lady Catherine Anneſly ; and that the Court granted a ſe- 
ould queſtration in the cafe of Lady Shaft/bury and Lady Gainſbo- 
mw rough, that Mr. Freeman thought it his duty to make this ap- 


plication to the Court, to clear himſelf, and to have proper 
care taken of the lady's portion. | e 
The counſel of the other ſide argued, that this Court 
would puniſh the perſons concerned in the marriage, only 
as they were guilty of a contempt of the Court, and that in 


em this caſe, no body but Mr. Freeman and the lady knew of the | oY 
tee, order of guardianſhip, and that this was the reaſon why a . 
de- ſequeſtration was granted againſt Lady Shaft/bury, becauſe ſhe | 
ap- was guardian to the young Lord Shaft/bury, who was married, 

to and that when her counſel came to ſhew cauſe why a ſeque- 

ree· ſtration ſhould not iſſue againſt the Counteſs of Gainſborough, - 

hat the order for a ſequeſtration was diſcharged, becauſe though 

on ſhe was preſent at the marriage, ſhe was not privy to the or- 

nt, ders of the Court, that here the parties were not proved to / 

Is, be in contempt, for it is not ſworn that they were privy or The Court 

ed; aſſiſting to the wedding; and that this Court never ſuffered ſuffers o” 

rho perſons to be examined on interrogatories to bring themſelves 2 

the into a contempt, but where a contempt was expreſly ſworn on interre- 

the againſt them, gave them leave to be examined on perſonal gatories, 

at interrogatories, by way of purgation, in order to clear them- 3 

* ſelves, and that this was the caſe of Phipps and Lady Cathe- of a con- 

ing rine Anneſly, for there it was exprefly ſworn, that Sir Con- tempt, but 

ith Hantine and Lady Phipps managed and brought about the bing them- 

ght marriage: That ꝗ in this caſe the ward was not diſparaged, 7 7 

ich Mr. Freeman had diſcharged himſelf, and her portion was felves into a 

hat ſecure, her perfonal eſtate in the hands of truſtees, and her contempt. 

nd real eftate in a receiver's. | | : 

he, 

2 | | Lord Chancellor. : 

nd It was proper for Mr. Freeman to apply to the Court, to 

at ſhew he was not privy to the match. All who were parties, 

ut h | and 


8 


De Term. 8. Michael. 1729. 


All who are and privies to this wedding, are guilty of a contempt of this 
concerned Court, though they were ſtrangers to the decretal order; 
3 but I ſhall not ſet up a general inquifition to find out who 
tinge of an they are, but ſome are probably affected by the affidavits, as 
infant, un- Mr, Chremer, his wife, and daughter, for when they dined 
cer —— care with Mr. Freeman a fortnight before the marriage, Miſs 
ves 1 Chremer and Miſs Long lay together, the day they were mar- 
cery, are Tied they went into the garden together, and were ſeen going 
guilty of a out, of the back door, and the ſervant who purſued them, 
cone; found them altogether at Mr. Chremer's houſe after the wed- 


though they „ a 1 . 
os en- b ding: Be it ordered therefore, that it be referred to a Maſter, 
gers to the to ſee what ſettlement Mr. Cæſar can make, and at the ſame 


wuerde the time when the Maſter makes his report, let Mr. Chremer, his 
ſhip. mn” wife, and daughter, ſhew cauſe why they ſhould not be com- 
But this mitted 3 but 1 ſhall make no; order for the commitment of 
Court will Mr. Ceſar, fince his uncle Mr.#reeman is willing to diſcharge 
ip man his perſon, nor I thall not examine the perſons, who was 
tion, to the miniſter that performed the ceremony: And as no ob- 
bod out jections have been made to the circumſtances of Mr, Czſar, 
who they hut the lady has provided for herſelf as well as her guardian 


Are. 5 . . « 

Nor ex- could, the Court will conſider that in the puniſhment of Mr. 
amine the Chyemer and the others. | ; 
per ſons 
concerned who was the perſon that married them. LES 

Caſe 144. Friday, January the 16th. 
At the 


lor's houſe. 
Lord Chan- 
cellor. CLAYTON verſus LUCKIN. 


Chaneel- EXCEPTIONS TO THE Mas TER REPORT. 


THE plaintiff filed his bill, to be relieved againſt a bond 
of 1000). lent to him by the teſtator of the defendant, and 
for an account of ſhop and houſhold goods, a leaſe of the 
houſe, and of ſeveral debts, which he had made over to the 
teſtator, by aſſignment, and bill of ſale, as a collateral ſecu- 
rity to pay 60. per annum, till the payment of the bond. 
And the defendant brought a croſs bill for an account, and 
an account was decreed; and a report made, to which the 
plaintiff excepted, becauſe the maſter had allowed intereſt 
tor the bond, from the date to the time of the report; 
f +252 ] + but had not allowed for the goods, leaſe and debts, from 
the time of the ſale, and aſſignment in diſcount of the inter- 


eſt and principal due on the bond: And the Lord . 
| Cs lor 


ä „ 0 Aer ä _ 
1 n 
1 x 


| De Term. 8. Michael. 1729. 44,7 
lor allowed the exception, and ordered that it ſhould be re- 


ferred back to the maſter, and that the defendant ſhould ac- her rw 


count for the leaſe and goods, from the time of the aſſign- and ſhop 
ment, when his teſtator came into poſſeſſion, and carried on $90%s, are 


the trade, for they were to be conſidered as money from that ee ed 


time, and for the debts, from the time they were, or might other, and 
have been received without his wilful default : And that the be comes 
aſſignment being in 1713, the teſtator ſhould be preſumed to into poſſe 


. a | * ſion. and 
have received thoſe debts, for which the ſecurities could not ane = | 


be found, and that the money ariſing thereby, (the plaintiff the trade, 


being likewiſe indebted to the teſtator by fimple contract) from _ 
ſhould be firſt applied to pay the intereſt due on the. bond, wow ee ag ; 


then the debts. by fimple contract, (for it was in the power confidered 
of the plaintiff to declare how the money ſhould be applied) as money. 


; © OY Debts are 
and then the principal due on the bond. alma ia 
| 1713, the 
aſſignee dies, thoſe debts ſhall be preſumed to be paid.for which the ſecurities could not 
be found. A : | | ; 

A per ſon jndebted an ſeveral accounts, when he pays money may apply it to what debt 
he pleaſes. 1 Fern. 24, 34, 468. 3 Vern. 606, 2 Chan. Caf. 83. Cro. Ei. 68, (19.) 


Forreſt, 123. 


Caſe 145. 

| At the 

EXCEPIITIONS | Chancel-- 
| lor's houſe. 


MORELY verſus BONGE. LerdChiin- 


Saturday, January the 17th. 


THE defendant, as executrix of her huſband, who was 
maſter of a ſhip, which traded between Holland and Arch- 
angel, in hemp and other commodities, brought an action of 
30ol. againſt the plaintiff as owner of the ſhip for wages 
and had judgment by default ; and the plaintiff filed a bill 
for an account, and an injunction, and ſhe was decreed to 
account, and the maſter made his report, to which the de- 
tendant excepted ; becauſe the maſter had not allowed her 
ſeveral ſums for ſhovers, when the ſhip was under careen, 
though they were fairly entered in an account book, kept by 
her huſband, as maſter of the ſhip, and ſeveral witneſſes de- 
poſed, he was a man of a fair character, that the expence 
was neceſſary, and that it was not uſual for maſters of ſhips 
to take vouchers for ſuch ſmall ſums, 


Lord 


14 De Jew. 8. Michael. 1729. 
= | ws 15 Lord Chancellor. FP 


5 


3 An the ſums under forty ſhillings would have been Allowed | 
F! by the maſter to the teſtator, upon his own oath ; and fince 
_ F{ they are fairly entered in his book, which was regularly kept, 
1 and cannot be ſuppoſed to be done to ſerve this turn, + and [ 1255 1 
1 are proved to be neceſſary expences, and it is ſworn he was he C 3 
an honeſt man, they ſhall be allowed to his N eſpe- ente eee 
4 ctally after this length of time, and a judgment by default: ſums under 
1 And to object, that ſhe may examine witneſs 3 in Elland or 40s. which 
|; Archangel, to the payment of theſe ſmall ſums, is in effect 1 
to ſay, ſhe ſhall not have juſtice done her, ſuch an examina- PIE: 
tion would be ſo chargeable ; but though the defendant's cafe an account. 
is very hard, I am tied up by the rules of the Court, and dock, with 
therefore can allow the exception only as to ſums not exteed- 1 ove pro 
ing forty ſhillings : The teſtator if he was alive muſt have 283, 470. 
produced vouchers for the others; and in this caſe, the plain- 2 Fer, 167. 
tiff has made no uſe of the teſtator's account book 11 wy 


of charge. 
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Segen nee 152 oy my > 5 5 . | ww FO 
MOVED to diſcharge a writ de Coronatore Eligendo, and dn 
to have a new writ di re&ed'to' the other coroner, and that 1 * 
the under- ſheriff and clerk — the county might be commit- & 
ted on the death of Mr. Fleyd * f the coroners for tbe 
county of Cardigan, a le d to the ſheriff, to 
elect a new coronęr in his room, 4 the clerk of the c 7 ts ned. 
vrit notices, Which. Here fixed up in the guildhalls i the 3 
ſeveral towns of the county, car on the 17th of Babe ee, 1 
the ſheriff would Hold a county eoüft, for the election of a | 
new coroner; Mr, Fortes, one the candidates; ſufpecting 
DR ſome foul play, went to the ſhetiff” ſome time befort the day, 
. and deſired him to be at the Court; bit he fold” Him there | 
5 5 would be no occaſion, for nobody 0 ppoſed: him; On tlie Nix- noitary 2. 
teenth, Mt. Fones Tame to Amgen: attendell⸗ Vich about ade 0 19 
two hundred recholders, aid the next day waltetwi chem | 
all the morni ning at. the Guild b, where the ündef-eriff de- ow f 
ſigned to put up Mr. Williams,” and refuſed to Hold tie Ct: 
that morning, and alſo in the evening, on pretence that the * 
natice was not given by him, or the ſheriff, but by the f clerk; [ $255 ] 
and "PIE el the Court till the 26th,. > 8 
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time the freeholders required the under-ſheriff to adminiſter 

the oath of abjuration to Mr. Williamt, upon which the un- 

: der-ſheriff, under pretence of adminiſtering the oaths, gave 
him the oath of a coroner, and then taking him by the 
hand, gave him joy, whereupon all the freeholders cried 

out they voted for Mr. Janes, and demanded a poll; but the 
under-ſheriff told them the election was over, 


Maſter: of the Rolls. | 


The und 3 
arne? Let the under-ſheriff and clerk ſhew cauſe why th 
ſheriff, un | | xi ales | > ey 
der pretence ſhould not be committed, and though the clerk's being pre- 
= hers ſent when the under-ſheriff gave the oath, is no reaſon to 
dn ene commit him, there ſeems to be a praQice and contrivance 
ſwears a between them; he gave the notice, and to put off the Court 
candidate when the freeholders were come, was an abuſe, which he fo 
coroner. far comes into, as to ſign the new notices. As to the diſ- 
The Court 5 4 8 1 12 . . . . 

orderedhim Charging the writ, let the under-ſheriff bring it with him, 
toſhew and not file a return without leave of the Court, and let the 
cauſe why conſideration whether the writ ſhall be diſcharged, and a new 


Id © Re IL en 
NOD. one granted, be reſerved till that time: But I cannot direct 
mitted, and the new writ to the coroner, becauſe you have not mention- 


not to file a eq a ſufficient cauſe in law, but the ſheriff will take care that 
e there be no ſuch practice a ſecond time. 


- without 776 O29 94:27 5 FCC 
leave of the Court, But this is not a good cavſe at law, and therefore, not in equity, 


13 2 3p 
F 


Calo 147; en .f, .. B YAES wills, WARD... 3 on 
In Court. rant DALE PT WY 2: eee eee 30 Yau 

Maſter of {ih lt ig os, Ein no. i ee ee 
the Rolls. THE plaintiff moved, on affidavit of the defendant's 
Eodem die. keeping out of the way, that ſervice of his clerk in Court, 


with a writ of execution of a decree, and leaving a copy at 
the defendant's houſe, might be good ſervice of the defen- 
dant, and that demanding. the, money of the clerk, might 
be a good demand on the defendant, and the council for the 


£ 1 1 
4 4 


defendant would have oppoſed the motion; becauſe the plain- 


4 moe tiff had given notice of it, but the Maſter of the Rolls would 
cannot be not give them leave, becauſe it was a motion ot courſe, and 
oppoſed, though it is grounded on affidavits, it was the office of the 
3 Court to examine, whether they were ſufficient or not, an( 
of it. he granted the motion, only as to the demand, for if a ſub- 
piüekxna is taken out for coſts, which muſt be ſerved perſonally, 
if the party cannot be found, the order is only general, tha 

ſervice of the clerk in Court ſhall be as good ſervice, as of 

. the party, and yet in that caſe there is a demand. PIR 


niſter 
un- 
gave 
7 the 
cried 
t the 
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Then the council for the defendant inſiſted, that they 
mult be at the expence to move to diſcharge this order his 
Honour was now pleaſed to make, becauſe it was referred to 
a maſter to amend the inrollment: And he made a report, 
to which they + had taken exceptions, and they were ſet [ +256 ] 
down to be argued ; ſo that the plaintiff was putting a decree 8 
in execution before it Was inrolled. But the Maſter of the 
Rolls ſaid, thoſe exceptions were irregular, for the order was 
for the maſter to amend, and he certifies that he has amend- 
ed, and though the maſter's opinion cannot preclude the de- 8 
fendant, if he has any objections to it, he muſt move to diſ- except only 
charge the report, but cannot except to it, for exceptions to reports 
are to be taken only to reports, that muſt be confirmed by 2 ; 
the Court, or to ſpecial reports, becauſe the Court is to paſs J 41 
judgment on them; but this is barely a certificate, and there ſpecial re- 
is. no colour to except; the maſter has amended, and fo the Por 8, but 
plaintiff is at liberty to ſerve the defendant with a writ of ex- — 9d 
ecution of the decree, and therefore I diſcharge theſe excep- others. 
tions, tho' the Lord Chancellor has made an order to ſet 


them down to be argued. Re | | 


RAY verſus TANFIELD. © Treg vb OT 
FE VF 
1 —.. Nc I INC 
THE plaintiff moved for an injunction, to ſtay an action Lord Chan- 
of dower, the huſband by his will having deviſed 97. a year WW pgs 
to his wife, for her better ſupport and maintenance during r 
life, and alſo made her reſiduary legatee, and inſiſted that : 
this was deviſed to her in bar of her dower, and as an addi- 
tional proviſion. 3, 6 | 1 9 BIKES 262191 TY 1 Gn $3742 2244 
bed anten „ 1697 208 


> 


- 
F 


Though this deviſe is not within the ſtatute, this Court The Court 
has gone much further than this caſe; ſo let an injunction $22tcd an 
at. 7 1 v4 : . i | injunction 
g, on the plaintiffs giving judgment, with a releaſe of er- to nay an 
rors, and conſenting not to bring etror, and to ſpeed his action of 


IT n and m dell dower, c. 
cauſe; and giving ſecurity to pay the damages, and to deli- atk 


ver poſſeſſion as the Court ſhall direct at the hearing. having de- 
; FFV 
wife 9. a year for her better ſupport and maintenance, and made her reſiduary legatee. 

1 Chan, Caſ. 181, 4 Co. Vernon's Caf. 2 Vern. 365, 404. Freem, 211. h 
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THE plaintiff's Faber contend a rent-charge out t of the 

5 to himſelf for life, remainder to the plaintiff in 

fee, with a power of : revocation, and ſold the lands to 

the defendant's father, which deſcended on the defendant, 

from whom the plaintiff purchaſed an acre of the ſaid lands, 

and being after his father's death acquainted with his title 
to the rent charge, he applied to the defendant, who paid it 
dim ſeveral years, and the plaintiff for the rent-arrear diſ- 
[ +25 7 ] trained, + the defendant replevied, and the plaintiff fled a 
bin for an een and an imad 


Maſter of the Rolls. 


| 17 one, who has a 8 iduing. 61 out 5 lands, pur- 

chaſes part of the lands, the whole rent is extinguiſhed; 

| but if part of the lands come to him by deſcent, the rent ſhall 

If grantee be apportioned, becauſe the law works no wrong: In the 
eren firſt caſe, the rent is extinguiſhed, becauſe the purchaſe is 
chaſes part the party's own account, but ſince the law calls it a wrong, 
of the lands, I think this Court would relieve him; but here the plaintiff 
F * was unacquainted with his title, a he purchaſed part of 
| portioned t the lands, he was not ignorant of the law, but of the fact, 
in equity; and therefore according to the many precedents, and the 
2 if common rules of equity, he ought to be relieved: If a man 
norant of bas a perſonal demand of which he is ignorant, and gives 2 
his title to general releaſe, which in point of law is a bar to him of all 
the rent demands, yet in this Court it ſhall releaſe only thoſe demands 
*_ — he was acquainted with, and not thoſe he was ignorant of; 
n but it is ſaid, that it muſt be preſumed the plaintiff knew of 
this rent, which was created in his fayour by his own father; 

— it cannot be preſumed ſo, for the rent- charge was 30. 

à year in fee, and the acre of land he purchaſed was but 

5 fifteen: ſhillings a year, and ſince I am not to preſume the 
plaintiff ignorant of the law, I cannot ſuppo he would 
have taken this ſmall conveyance, if he had at that time been 

A cquainted with his title to the 300%. a year, and he was no 
party to tlie deed, which would have diew ſome prefumption 

he knew it, though he never executed it, and yet in that 

caſe I ſhould have expected ſome evidence of it, and his fa- 

ther might not think proper to acquaint him with _ _ 

caule 
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© becauſe it was ſubjett to a revocation, and the defendant paid 


\brances on the premiſſes, and took aflignments 
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this rent-charge for many years, and though he ſays He was 3 

not then acquainted with the advantage he had at law, ſnall! 
I ſuppoſe him to be ignorant of the law, and not the plain , + 
tif? Be it therefore decreed, that the lands ſhall and © 
charged againſt the defendant, and all claiming under him, | 


with the 29/. 5s. and that the plaintiff ſhall have his colts X 


at law, and in this Court, and a perpetual injunction againſt , Chan. Ca. 


the replevin: I will not direct a new conveyance of ſuch a 31, 273. 
rent-charge, for fear of meſne incumbrance. 25 


c ... 1 1510 NN. 
| „ Court. 

| HILL verſus en. Lord Chan- 
cellor, 


MRS. Hill brought a bill againſt Mrs. Bel, adminiſtra- 
trix, and ſecond wife to her late father Mr. Biſel deceaſed, 
a freeman of London, for an account of his perſonal eſtate ; 
an account was decreed, and the maſter made a ſpecial re- 
port; and the only queſtion was, Whether 2 ſettlement 
made by Mr, Ziſel on the defendant, was in fraud of the © 
cuſtom ? Mr, Brandon by his will deviſed one third of his 
perſonal eſtate to his daughter, the defendant Mrs. Bifel, 
and the other two thirds to his four grand-children, and in 
caſe any of them died before rwenty-one, or marriage, their 
ſhare was to ſurvive to the others, and made Mr. Sadat. 
and his ſon-in-law Mr. Biſel executors; Mr. Bife! n 


proved the will, and poſſeſſed himſelf of the eſtate, rt 


whereof were two leaſe- hold houſes, which he renewed. as 
executor, on the ſame truſt, and he paid off ſome .incum- 
N of them in 
afterwards Mr. Biel by deed, reciting the 


truſt for himſel | | 
will and the truſts, and that two of the grand · children were 
of age, and had been paid and releaſed their legacies, and 
that their legacies were ſecured for the others, till the con- 
tingencies happened, he conveys his wife's third, whereof 
the houſes were part, in truſt, to pay him the money he 
had diſcharged the incumbrances with, and then in truſt, 
for himſelf for life, remainder for his wife for her life, re- 
mainder for their children. And Mr. Ver ney for the defendant | 
infiſted, that this ſettlement could not be faid to be in fraud 
of the cuſtom, becauſe the cuſtom neyer . attached on it. 


- + 4 ©v> # 2 u 


and that it was reſolved in the Court of Exchequer, in He x 
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If a free- caſe of Shaw verſus Vincent, where a freeman had oinde fark 
| manof tes a ſettlement of an eſtate his wife was intitled to as 5 exocurrit, 


| —— that i it was not a fraud on the cuſtom. 


| belonging - 
to his wife as, executrix, to "Ws uſe of himſelf for life, remainder to his wiſe this ſettle 


ment is not a Fraud on the cuſtom. 


Mr. Lutwyche for 4 the plaintif inſiſted, that it Sica 
by the recital of the deed, that a computation had been 
made of the perſonal eſtate of Mr. Brandon, and that the 

executor had paid, or ſecured the other two thirds, and that 
therefore his wife being a legatee of the other third, that 

' veſted in him at the ſame time too, for he could not make it 

more his own by any act of his, and that it appeared he look- 

ed upon himſelf as owner of it, and that therefore the ſettle- 
ment being made to take effe& after his death, it ought not 

to take place in wreng of the W his daughter 0 the firſt 


venter. 
[+2593 1 + Lord Chancellor. 


A deviſesn 1 da not think this ſettlement is a fraud « on FY Sie 


wha his the leaſes came to him as executor, and he renewed them as 
eſtate to his executor, ſubject to the uſes and truſts of the will; which 


daughter, fhews, he deſigned they ſhould continue part of the teſtator's 


ore yt eſtate; his wife was a legatee, but the leaſes continue in him 
his grand. as executor, till he aſſents to the legacy, and at the ſame. 


children, time that he affents to the legacy, he affigns it over, he 
and made might to be ſure have diſpoſed of it: I do not think the cuſ- 


his daught- 
For ” 4 tom ever worked on this eſtate, it was not his wife's till he 


band, a aſſented; but if he had died mteſtate, it would have gone 
freeman of to the ddiinifivator De bonis non of Mr. Brandon, and the 


- — te deed is an affent to the legacy on terms, that he Wall reim- 


huſband by burfe himfclf the money laid out, and have the eſtate for 
deed recit- his own life: And I ſhall not conſtrue the cuſtom which. is 
—_——__ In of the common law in ſo ſtrict a manne. * 


2 legacies | 

of the 4 

grand - children were bald or ſecured; . his wiſe's ſhare, in trull, to the uſe of him- 
ſelf for life, remaivder to his wife, though this is a ſettlement to take place aſter his 


death, it is not a fraud on the cuſtom. a2 Fern. 98, 272, 612, 5. 1 Chan. Caſ. 310 
You may move to diſcharge an order, t 

You may contempt for not obeying i it, and it was 29100 by the Aye 

Ln 4 Commitfioners, in the caſe of the Earl of Suffolk and Mr. 

diſcharge Howard, where Lord Macclesfield made an order on the de- 

an order, fendant, to produce the writings for the plaintiff's aper, 


though fon according to the ſubmiſſion in his anſwer. 


1 empt for not obeying it. | 4 HE. | 
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At the 


| Chancel- 


| KIN G verſus COTTON. 
| Mr. | Attorney General | for the plaintiff. * 


I AM to ſhew your lordſhip cauſe, why our injunction 
ſhould not be diffolved on coming in of the defendant's an- 
ſwers. This bill is brought againſt Lady Cotton, and her 
younger ſons by a former venter by Mr. King, her ſecond 
huſband, for an injunction to ſtay proceedings on ejectments, 
and to have two deeds ſet aſide, which Lady Cotton made in 
favour of her younger children, in fraud of the marriage. 
Lady Cotton being tenant for life of ſeveral lands in Cheſhire, 
Lancaſhire, and Surry, aſſigned the ſaid lands in Lancaſbire 
and Cheſhire to truſtees for ninety-nine years, if ſhe ſhould 
ſo long live, in truſt for herſelf during widowhood, then to 
the uſe of her ſon Stephen, and the heirs males of. his body, 
remainder to her ſon John, and the + heirs male of his body, 
with like remainders to her other younger children; and aſ- 
ſigned her lands alſo in Surry to truſtees for ninety-nine years, 

in truſt, to the uſe of herſelf till marriage, then to her ſon 
John and the heirs male of his body, with like remainders 
over to the other younger children, and aſſigned over 1000!. 
South Sea ſtock to the ſame uſes, and after intermarried with 


lor's houſe. 
Lord Chan- 


N color, 


the plaintiff. Theſe voluntary conveyances, whereby two 


thirds of her eſtate are aſſigned, over and above the ſtock, 
were made during a treaty of marriage with the plaintiff, an 
therefore are a fraud on him, for ſhe appeared to be the vi- 
fible owner, and therefore the injunction ought to be conti- 
nued 'till the hearing the cauſe. 
Surry, the firſt limitation, in caſe of her marriage, being to 
her ſon Jahn and the heirs males of his body, the whole truſt. 
veſted in him, and conſequently he being dead, will veſt in 
ght of his wife, who has taken out admi- 
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And as to the lands in 


the plaintiff, in ri 
nitration to him. 


The ſubſtunch of ou#*bilt*eannot'Ve/tried ion 


ments, but muſt be determined by this Court, on the hearing 
the cauſe: Lady Cotton appeared viſible owner of theſe lands, 
and they were given in to the plaintiff in the particular 
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her eſtate ; Stephen Cotton, and the other younger children 
formerly brought their bill againſt Mr. King, to have the poſ- 

ſeſſion of theſe lands delivered up to them, and the deeds, 

and your lordſhip decreed the deeds to be delivered to them, 

5 in order to their going to law for the poſſeſſion, if they 
pPlwGKkẽEaſed; and though in that cauſe he was only defendant, 
yet it appearing by his anſwer, he might have cauſe to be re- 

lieved againſt theſe ejectments, it is expreſly provided by 

| the decree, that it ſhould be without prejudice to any relief 
he might be intitled to. There can be no doubt, but that 

by theſe aſſignments, however fraudulent, the legal eſtates 

are in the truſtees, and the queſtion, whether fraud or not, 

can never be determined at law, but is proper for equity, and 

the rather, becauſe the younger children Who claim the poſ- 
ſeſſron, have only an equitable title too; ſo it is proper to 

be determined here, whether they or Mr. King have the beſt 

title in equity to theſe terms, and marriage being a good con- 
fideration, it is not material whether the plaintiff is a gentle- 


— 6,4 
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man of fortune or not. 


hildren. 
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decreed, not only that the writings ſhould be delivered up, but 
that we might bring cjedhtn E&ments in the truſtees names, (which _. _ 


is all that the Court ever does on a voluntary ſettlement) 
whereas if the defendant had made out his caſe, the Court 
would not have given us that relief; and why then ſhould 
this bill reſtrain us from any privilege given us by that decree ? 
and though the whole equitable intereſt of the eſtate in Surry 
veſted in Lady Cotton, as adminiſtratrix to her. ſon John, yet 
the other defendants, by the ſtatute of Fam. 2. are intitled 
to ſeven eighths of it, ſo that the Cheſhrre. and wag 1X | 
eſtates belonging entirely to them, and ſeven eighths of the 
eſtate in Surry, it is proper their truſtees ſhould take poſſeſ- 
ſon. But I think this ſettlement differs from the common 
ſettlements of a long term of years, and being determinable 
on her life, may be limited over in this manner, becauſe all 
the limitations are to be determined in the compaſs of a life, 
ſo that there is no danger of a perpetuity, which is the only 
reaſon why a term for years cannot be intailed. 


Lord Chancellor. | 


What I ordered as well as I remember, on the former de- 

cree was, that the deeds ſhould be delivered by Mr. King to 
the younger children; he inſiſted that they were fraudulent, 4 conveys 
and that he ought to keep them. I could not ſay, a provi- lands for 99 
ſion made by a mother for her younger children, who had e 
no preſent maintenance, and ſmall portions, was fraudulent; long live, 
if the had made a voluntary ſettlement without a conſidera- in truſt, to 
tion, it would have been a fraud; but theſe ſettlements were the vie of 

| 8 A F W 1 erſelf dur- 
executed ſome time before her marriage, and were no ſe- ing widow- 
crets, but very publickly known: On the other ſide, I would hood, and 
not take the poſſeſſion from him, but left the younger child- then in 


ren to their remedy at + law, and now they have recovered I { +262 ] 


do not ſee why I ſhould grant an injunction, though perhaps — 5 


there may appear ſufficient cauſe at the hearing. But as to enildren, 


the Surry eſtate, the whole veſted in John the fon, and con- and after- 
ſequently on his death in his repreſentative, and the law aeg rat 
| children file 


nd inſiſts by 


their bill to have the deeds and the lands delivered up to them. The hufba 
tis anſwer, that the ſettlements being made pending his courtſhip, were à fraud on him, 
the conveyance bein voluntary, the Court would not order poſſeſſion to be delivered, but 
only decreed the Pe to be produced, to enable the plaintiffs, if they thought proper, to 
ing ejectments in the names of the truſtees, accordingly ejectments were brought, and 
the terms recovered, and the Court, on a bill filed by the huſband, denied art inj unction 
to tay proceedings on the cjeAmints. e 
A tcrm for 99 years, if one ſo long live, cannot be intailed. 


knows 
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2 Chen. knows no difference between lon And ſhort terms; and this 


| Kip: 79-81. yery point has been ſolemnly N in this Court. 
or. 1 Chan, Then the adminiſtratrix js ſeized of the whole truſt of the 
Cal. 305. term in the Surry eſtate, ſo the jnjundtion-muſt continue as 
2 Chan, to it, and it is not diſtributable till after his debts are paid, 
Cal-73- but let the plaintiff give judgment in the ejed ment, with a 
18, 408. releaſe of errors, and conſent not to bring error; and as to 
3 17, the other ejectment, the injunction muſt be diflolved.;, _ 


Caſe 4 $2, | | Saturday, January the 3 Iſt. | 
Roll, © ALLEYN verſus ALLEYN. © 


Mr. Attorney General for the plaintiff. 25 


SAMUEL Stephenſon, on the agth of October 1727, made 

his will, inter al", in theſe words. And as to and for all 

* the reverſion and inheritance of my ſaid mefluages, lands, 

© and tenements, I give and deviſe the ſame to Samuel A.. 
© kyn my grandſon, for and during, c. and as to and con- 
«© cerning my rents, arrear, intereſt and money due, and all 

c other my perſonal eſtate whatſoever, debts, funerals, and 
« legacies being firſt paid and diſcharged, I give the ſame to 

© my executors, to be laid out in a purchaſe of lands, to be 

« ſettled in truſt to the ſaid Samuel Alleyn my grandſon, &c. 
© and made Mr. Alleyn the father of the defendant Samuel, 

© and the plaintiff Mrs. Alleyn, his daughter, the wife of 
Mr. Alleyn, executors.” Samuel Stephenſon, after the mak- 
ing of this will, on the 13th of October 1728, entered into 
articles, for the purchaſe of an eſtate for 25 col. and the mo- 
ney was agreed to be paid on the firſt day of May following. 
The teſtator by his codicil dated the 29th of October 1728, 
deviſed to his daughter Lydia lands of 70. a year, to be 
purchaſed for her by his executors, out of his perſonal eſtate. 
On the 3d of January 1728, the teſtator advances 5000. to 
the vendor, and takes an aſſignment of a mortgage for 6000. 
on the premiſſes, and the deed recites, that whereas Samuel 

| Stephenſon had contracted for the purchaſe of theſe lands, it 
was thereby agreed, that if they were conveyed to him, the 

' aforeſaid ſums ſhould be taken as part of the pyrchaſe-money, 
and the term remain attendant on the inheritance, but if the 
premiſſes were not conveyed, that the mortgagor ſhould re- 
deem on the common terms. 5 April 1729, 3 


ie as 


h 2 
s to 


died, leaving two daughters, Either Alleyn the plaintiff, and 


Ly, who is fince dead 3 Mr. Allyn proved de will, and [ 4263] 


by indenture dated the .zoth of April 1729, the premifl 
contracted for wete conveyed. to him and his heirs, for and 
in conſideration of. 1100/. paid by Mr. ee in his life- 
time, and of 1400. paid by Mr. Allen out of the perſonal 
eſtate of the faid Mr. Sephenſon; and Mr. Alen aligned 
the mortgage, in truſt for him and his heirs: Mr. Alleyn 


| died, and the lands deſcended on the defendant, as his eldeſt 


ſon and heir, and Mrs. Alleyn the ſole ſurviving daughter and 
heir of Samuel Stephenſon, filed this bill, to. have the eſtate 
reconveyed to her, and the mortgage aſſigned as ſhe ſhould 
direct. N 


The teſtator having entered into articles for the purchaſe 
of this eſtate, it is conſidered in this Court from that time-as 


part of his real eſtate, and cannot paſs by his will, becauſe it 


was purchaſed after the making of it, and there is-nothing 
peculiar to this caſe to diſtinguiſh it from the common caſes; 
for though after the execution of the articles, the teſtator 
took an aſſignment of the mortgage, that was relative to the 
articles, and cannot be conſidered as part of his perſonal 
eſtate, but only as a payment of ſo much of the money; 
and the rather, becauſe though the teſtator died, the con- 
veyance was executed within the time. If theſe lands had 
been conveyed to the teſtator in his life-time, there could be 
no doubt, but they would deſcend on the plaintiff his heir 
at law, and this Court will conſider this equitable. eſtate in 
the ſame manner. d nano pw wg 
VU 


This is a very plain caſe; if one articles for the purchaſe 
of lands, if the money is paid in part, or though no money 
is paid, it has been frequently determined that this is a pum 
chaſe in equity, and that the lands will deſcend to the heir, 
and his executor muſt pay'the money, becauſe 'the covenant 
to pay it, binds the executor; as on the contrary, in caſe of a 
mortgage in fee, the heir of the mortgagee is obliged to con- 
vey to the executor, though he has no other provition;; then 
the only queſtion is, whether this eſtate will paſs by the will? 
But it was ſettled in the cafe of Sir Owen Buckingham, where 
the deviſe was of all the lands the teſtator ſhould be ſeized of, 
that the lands whereof the teſtator was not ſeized at the time 
of the making his will would not paſs, for the — 32 
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De Term. 8." Hill, 1549-36 | 


Mar u, 77 5: tb. 1, and 34 and 35. | H. , ch. 5. enables oi 
Caf ga. Perſons Having lands, &c. to deviſe them. A man may de- 
Gonldſs.1 $0. Viſe all the perſonal eſtate. whereof he is or ſhall be ſeized, for 
Cre. Eliz. that is perpetually fluctuating, and therefore if the teflator 
493- (17:) is to be conſidered as the purchaſer of theſe lands, by enter- 


they mult deſcend to his heir, and though the executor paid 
the money, and took a conveyance in his own name, he is 
but a truſtee for the heir, and the teſtator deviſes only the 
1 reſidue of his perfonal eſtate after payment of his debts, c. 
But this is a debt the vendor could compel the executor of 
the vendee to pay. 8 N eee 


0 Mr. Wills for the defendant. = 


The ſingle queſtion is, Whether the eſtate contracted for 
ſhall deſcend to the plaintiff, or be confidered as part of the 

_ truſt eſtate to be ſettled by the will on the defendant, when 
wee with the perſonal eſtate? If a man deviſes His per- 
onal eſtate to be inveſted in a purchaſe of lands, it is con- 
fidered as real eſtate in this Court, and ſhall go to the heir 


of the deviſee, and not to his next of kin. 


Another rule relating to wills is, that the intention of the 
teſtator muſt be obſerved, and particularly where any thing 
executory is to be done; in which cafe, equity will conſtrue 
a will in the ſame manner as it does articles; and to fulfil 
the intention of the teſtator, will expound it even contrary 
to the words. It cannot alſo be denied, that when a man 
articles-for the purchaſe of a real eſtate, it ſhall deſcend to 
his heir, and his executor ſhall pay the money; but this rule 
holds only between the heir and executor, or the heir and 
the next of kin, or the deviſce of the perſonal eſtate ; but 
here the defendant is not the next of kin to the teſtator, or 

the deviſee of the perſonal eſtate, but deviſee of the real 
eſtate; for the teſtator deviſes to him all his real eſtate, and 
then gives all his perſonal eſtate to his executors, to be laid 
out in lands for his benefit, which muſt be conſidered in tac 
ſame manner as if the perſonal eſtate had been actually in- 
veſted in lands; ſo that it is contrary to the intention of the 
teſtator that the defendant ſhould have every thing, to cal 

| this a real eſtate, and is putting a different conſtruction on 
theſe articles from what they bear at law, purely to defeat 
his intention, the articles not being carried into e 
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De. Tum. 8. Hill. 1729-30. 


the law would ſtill conſider this as fo much of the perſonal 
eſtate, and did this Court ever put a conſtruction contrary © 
to law on a deed or will, purely to overthrow the intention 
of the teſtator, where the diſpute is betwixt the heir and next 

of kin, his intention ſeems to be that his heir ſhould have it, 

by his entering into articles, and therefore the Court in that 

caſe is carrying on his intention. In the caſe of Orm verſus 

Smyth, 2 Fern. 681, where money due by bond was deviſed, 

and part was paid in the life-time of the teſtator, yet the le- 

gatee had the benefit of the whole money, there the legacy 

was changed by the party himſelf, here it remained the ſane, 

for it was truſt money when he died, and the purchaſe was 

+ afterwards carried on with that money, and therefore the [ t2bs5 ] 
eſtate and truſt muſt go together. | ; 


Maſter of the Rolls. 


I am of opinion that the plaintiff is intitled to this eſtate 
contraQed for, and the purchaſe whereof was compleated by 
the executor 3 and though the conveyance was taken by the 
executor in his own name, he is only. her truſtee; ſo the 
queſtion is open, whether this eſtate ſhall be conſidered as 
real eſtate? The council for the defendant does not deny - 
that it ought to be conſidered as real eſtate, if it was not for 
the directions of the will, to lay out the perſonal eftate in 
lands. In the caſe of Commi ſſioner Trimuel who contracted 
for lands at a future day, and then deviſed all his lands ; 
Lord Harcourt held the lands contracted for would paſs, 8 
which ſtrongly proves, that lands contracted for are to be 76 9 
conſidered as purchaſes, and then it is as clear, that theſe contradded 
lands being contracted for, after the making the will, will for are con» 
not paſs by it: The caſe of Sir Owen Buckingham was ad- ern n 
Judged on an ejectment in the Court of Common Pleas, and purchaſes, 
afterwards on another ejectment brought in the Court of and the ven- 
King's Bench, and that judgment affirmed in Parliament on 5 — 
a writ of error; and therefore ſince theſe lands will not paſs and if the 
by the will, and muſt be confidered as part of the teſtator's contra is 
real eſtate, they muſt deſcend to the plaintiff, his heir,. and _ m 
the cannot be Jefeated of them, but by the expreſs words of - 
the will, or Yy neceflary implication; and I think the words will not 
of the will, that the reſidue of his perſonal eftate ſhall be p*fs by it. 
inveſted in lands, Ec. is not either an expreſs diſinheriſion, "4 nog 
or by implication. The perſonal eſtate is not to be conſider- Canc. 76, 
| - 106, Mr 
254, Caf. 401. 304, Caf, 542. The teſtator can deviſe only the lands he is ſeized of 
at we time of the making his will. q 5 . 
| | | 1 
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D. Term. C. Hill. 1729-30: 
Bo nie ell as it ſtands at the time of the making the will, but at the 


may deviſe 


2} the per- time of the teſtator's death, becauſe. till that time, it is in a 
ſonal eſtate conſtant fluctuation, but ſo much of it as would ſerve for the 
eee purchaſe of theſe lands loſt the quality of perfonal eſtate in 
poſſeſſed. this Court at the time of his death, and became real eſtate, 


7 Sell. 137, and he has fhewed his intention to alter the nature of this 


Cal. 16. eſtate, having by a ſubſequent act controlled his will as to fo 


be teſta- N if h ivi 
dor Aviſea much, and this is clear from hence, that if he had lived to 


all the re- complete the purchaſe, the lands would not have paſſed as 


 v-rhon and real eftate, becauſe the purchaſe was ſubſequent to his will, 


inheritance nor as perſonal eſtate, becauſe the nature of it was altered, 
ef his lands, bs | Sip wine 5 n * 
e. 0 4, and the accident of his dying before the purchaſe was com- 
and the re- pleated, makes no alteration: So here is no ground to. ſay, |. 
_— his it was his intention to give all his real and perſonal eſtate, ' 
Fiate to bi becauſe, he was going to apply part of his perſonal eftate in 

executors, ſuch a manner, that it would not have paſſed by this will, 
in ruſt, to either as his real or perſonal eſtate, and it would be the ſame 


 Pelaicovt thing, if he had given the defendant all his real and perſonal 


[ #266 ] eſtate, for his intention plainly appears + to take fo much out 


jn lands to 


the uſe of Of his perſonal eſtate, and he ſhews no deſign to paſs it as his 


4. aſter- real eſtate, becauſe by law it could not paſs by this deviſe... - 


wards 

contracts 5 — a das Fe 4. wir he w 
for a purchafe ef lands, and dies, theſe lands belong to the heir of the teſtator, and not to 
A. 1 Chan. Caf. 39. 2 Fern. 679, 688. Co. Lit. 392, Co. Entr. 364. Raft. 274. 34 
H. 6. F. n. B. 199. 2 Chan. Caſ. 144. 7 Vern. 621. Plowd. 342. 32 H. 8, 1, 3 Co 
25. Moor 254+ TAnderſ. 348. Pepb. 87. 2 Leo, 120. 1 Ander ſ. 188. S8winb, part 3. 


tee. Il, Part r. fe. 11. Fitz. Dev. T4 Sqwinb. part Zo ſect. 6. 9. 17. ; #5 #618 


Cafe 1514. 
In Court. 
Lord Chan. 
cCoellor. 


* Wedneſday, February the 4th. 
CHAPMAN & al, plaintiffs, - 


| The Biſhop of LINCOLN, MOUNSON, and DOBBS, 
| Defendants, &.e contra. F 


a Mr. illi for the plaintiff. 2 


THIS bill is brought by the plaintiffs, the occupiers of 
ſeveral parcels of meadow, and paſture ground, in the pa- 
riſhes of Burgh and Winthorp, in the dioceſe of Lincoln, 
againſt the Biſhop of Lincoln, who is ſeized in fee of the im- 
propriated tithes, Mr. Mounſen, leſſee of the Biſhop for 
three lives, and Mr. Dobbs his under tenant; for the eſta- 
bliſhment of two moduſes, and Mr. Mounſon filed bis croſs 
bill, to have tithes paid to him in kind. One modus Go 


4 * +*% 


Die Term. 8. Hill. 1729-30. 


it has been a cuſtom time out of mind for the occupiers of 
land in Burgh, and who do not reſide in Burgh or Hinthovp, 
to pay four-pence.an acre for the tithe of hay, and the herb- 
age of paſture lands, not ploughed or ſown, on Good Friday, 
or ſo ſoon after as demanded. The other modus is, That all 
thoſe who occupy lands in Minthorp, and are not inhabitants 
of Vintborp or Burgh, ſhould likewiſe pay four-pence an 
acre, &c. And the plaintiffs, though they occupy lands in 
the pariſhes of Burgh and Winthorp, yet they live in other 
pariſhes. The modus does not relate to thoſe that reſide, 
but to thoſe that have lands, and are not refident ; theſe two 
pariſhes contain near eight thouſand acres of land near the 
ſea, and the inhabitants are not ſufficient to cultivate and 
manure them, ſo theſe moduſes were ſettled to encourage 
the inhabitants of the n towns to occupy theſe 
lands, and they pay likewife and contribute to all the pariſh. 
duties, and the ſame cuſtom is obſerved in ſeveral adjoining 
pariſhes. We have proved a payment of this modus for 
fifty years, and that the pariſhioners who paid tithes in kind, 
on their removal to other pariſhes, have paid only this mo- 
dus; and the defendants have not been able to prove, that 
tithes in kind have been eyer paid, and therefore, as our 
evidence is ſufficient, we have a right to have theſe moduſes 
f eſtabliſhed, and if the defendants deny theſe moduſes, the 
Court will firſt enter into the proof of them, and if they are 


Jury, but if they inſiſt that they are not good in law, they 
muſt admit them te be well proved, and this is the conſtant 
courſe in the Court of Exchequer, and: it was lately ſo re- 
ſolved in Quavus s caſe to eſtabliſh a modus for fiſh, becauſe 
they would not trouble themſelves to give their opinion on an 
uncertain fact. | 


Mr. Solicitor General for the defendants. 


We have two defences, (and if we prevail in either, the 
Court muſt decree for us) that there are no ſuch moduſes, 
or if there are, that they are not good in law, but they ſay, 
if we controvert the legality, we muſt admit the modus, but 
the old courſe of the Exchequer was, to conſider the legality 


admiſſion of it; and why ſhould the Court put the parties to 
the trouble and the expence of trying a thing that is not ma- 
terial. By theſe moduſes a difference is made between inha- 

| 2 | tarts 


not fully ſatisfied with the depoſitions, + will ſend them to a C 4267 J 


of the modus, on a ſuppoſition it was proved, and not on an 
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De Term, 8. Hill. 1129-36. 


1 ditants and ſtrangers, in a manner I never heard: In cafes 
14 between reſidents and out-dwellers, the modus is generally in 
1 favour of the parifhioners, and what reaſon is there for theſe 
13 : modufes; why muſt the firſt extend to all ſtrangers but thoſe 
1 that live in M inthorp, and the ſecond to all but thoſe that live 
BF | in Burgh ? And they cannot be good in law, becauſe it would 
1 depend on the occupier whether he would pay tithes in kind 
45 or not: A man indeed, by changing the courſe of his Huſ- 
= | bandry, may change the nature of the tithe, for he cannot 
1 be ſuppoſed to do it to defraud the rector; but it muſt be pre- 
11 ſumed that every man will turn his land to the beſt advantage; 
1 but here, though the land continues in the fame plight and 
1 condition, the tenant, by removing out of the pariſh, has it 
1 in his power to alter the tithe; and 1 Lev: 116, Bawdry 
W againſt Buſbel, a prohibition was moved for on a ſuggeſtion 
1 of a cuſtom, that all the occupiers and tenants of Skepnes, 
1 that were inhabitants of any place out of the pariſh, ſhould 
1 pay to the vicar only four- pence a year for every acre ; and 
14 it was alledged that the plaintiff occupied lands in Slignes, 
4 but lived out of the pariſh ; and the Court denied the mo- 
191 tion, becauſe the cuſtom was unreaſonable to give a greater 
1 privilege to foreigners than to inhabitants, who are at a greater 
1 charge in reſpect to their reſiancy, to repairs and veſtments 
1 for the Church: This cafe is reported likewiſe in 1 Keb. 602. 
1 Caf. 76. and it is there ſaid, per curiam, that this was an un- 
ti! reaſonable cuſtom, and only invented by the country to cheat 
Jo the parſon, and that it was a leaping cuſtom, not fixed to any 
1 perſon certain, or to the land, nor of any permanence: 
i And by Keeling, there is no precedent of any modus ſo va- 
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riable and dancing: And this cafe ſhews, the Court on a ſup- 
| pofal of the fact, determined the law, before the modus had 
L +263 ] been proved, and would not + let them try the modus, be- 
cauſe it was void in law: Theſe moduſes are in favour of fo- 
reigners, others of inhabitants, and would ſubject the rector 
to the greateſt frauds, they have proved that they contribute 
as much as pariſhioners to the charges of the pariſh, and why 
then ſhould they be eaſed as to the tithes ? and it is unreaſon- 

able that by their removal only the impropriator only ſho 
be a loſer. | | TY 
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Lord Chancellor. 
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It is contrary to the rules and methods of all Courts, to 
determine the law till the fact is either admitted or proved: 
On a motion for a prohibition, the Court is not poflefled "4 


ed, the defendant muſt either demur, whereby 
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the ke ak makes the difference, but if it is once grant: The Court 
bern e — 
modus, or plead the general iſſue; and if the fact i is whether a 
againft him, he has afterwards the benefit of the — The modus is 
Court therefore declares, the plaintiffs haye proved the mo- porn 1 | 
duſes to their ſatisfaction; but having a doubt whether they the rx 
are good, in law, will be afſiſted by two Judges on e either ad- 


next, and ( defers 's giving. an opinion till. N time. er or 


9 * Polt, Caf. 


„ 2 6 | 18 156. 
22 Fes N 3 dle | hh on 154. 
MOTIONS. 1 
cellor. 
ANON NTM“. . 
Tf a bill is 


THE Cline filed a bill in the Exchequer, 1 which was s dif depending 
miſſed, and now brought the ſame bill in this Court, which bere _ 
the defendant moved might be diſmi ed. with colts; but the IO 
Lord Chancellor, on conlultin the regiſter, ſaid it could hot for the 
be diſmiſſed on a motion, -but the Gelen muſt plead. Rs (ns ee 
and then it is referred 10 a maſter, to ſee whether it is the RS 
lame bill or not; but if a bill is depending here, and a ſecond d may move 


brought for the ſame matters, the defendant may move, that it 8 have 
them re- 


may be refer 1 ed 0 a maſter to pipe SHA BA: Are the lame, ferred. and 
and to diſmiſs one. © one diſmiſ- 


_. fed, 


But if a bill is diſmiſſed in the Exchequer and then filed here he cannot Lil iſs it an 
motion, but muſt plead to it. 5 N , f ON * 


, 


+ Saturidey February the ph. | [4269] 
APPE ALS AND REH BARINGS. ee 
Lord Chan- 


HENRY CIBBS,/ afhiniiraior' of: kite *wife Elizabeth cello. 
Gio, late "Elizabeth Davis, deceaſed, plaintiff. | 


HENRY DAYIS, dre i ew. Man 
| Bareman, dece d, and brother and heir . nme 
_ the ſaid e Ce defendant. 0 


c rA Wilkinſon, Lady Borimai's- Second halbend, 
purchaſed. an anmuity of 1001. per annuù-m for pinety-nine 


fears, determinapię on thę death. a Lady Bore 


man, 
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man, and the longer liver of them, from Robert. Stanton and 
Elixabeth his wife; and for ſecuring the payment of it, the 
ſaid Robert Stanton acknowledged unto Anthony Collins (in 
truſt for the ſaid Captain Willinſon and Lady Boreman ) a2 
ſtatute ſtaple of rooo/. which was defeaſanced for payment 
of the ſaid annuity. And the ſaid annuity being greatly in 
arrear to Lady Boreman, after Captain W:/kinſor's death, the 
manor and farm of Brobrick-Hill, in the county of Buck, 
(whereof the ſaid Robert Stanton was ſeized in fee) were ex. 
. tended by virtue of the ſaid ſtatute in Lady Boreman's life. 
time; and ſhe got into poſſeſſion of the ſaid manor and pre. 

miſſes, which were about 60/. per annum. SES: 


— $ — — P — I 
— 2 rr een ee rr. — 3 — 
n : 84 * * 
, 2 © 


Thomas Young, Lady Boreman's fourth huſband, before 
his marriage, by deed and fine, ſettled the manor of Cray. 
brook, and the lands thereunto belonging in the county of F/. 
ſex, to the uſe of himſelf for life, remainder to Dame Mar. 
garet Boreman for her life, for her jointure, remainder to the 
heirs of their two bodies, remainder to his own right heirs; 
And covenanted, that the faid jointure lands then were, and 
during Lady Boreman's life-time ſhould be and continue of 
the value of 400/. per annum, free from incumbrances. 


In 1675, Thomas Young died without iſſue by the fall 

Lady Boreman, and upon his deceaſe, the ſaid lady entered 

. upon the ſaid manor of Cranbrook, and the lands thereunto 

| belonging, and enjoyed the ſame twenty-five years after her 

J +270 J ſaid ij huſband's death, but the ſame did not exceed above the 
2 yearly value of 200]. 5 
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The ſaid Yung having before his marriage with the faid 
Lady Boreman, viz. on the 5th of 2 1670, demiſed 
the ſaid manor and premiſſes (except the houſe, coach houſe, 
and ſtables, and hay for four horſes, and all the wood, tim- 
ber, and trees) to Matthew Young, for a term of fifty. one 
years, at a pepper- corn rent; the ſaid Matthew Young, in 
conſideration of 3421. paid by Sir William Boreman, . Lady 
Boremar's fifth huſband, aſſigned the ſaid manor and pre- 
miſſes unto William Yardley for the reſidue of the faid term, 
in truſt, to corroborate Lady Boreman!s ſaid jointure, and for 
the repayment of the ſaid 342/, to Sir William Boreman, 
with damages for-the breach of the ſaid covenants of the 
ſaid Thomas Young, in the value of the ſaid manor of Cru. 
' brook and premitles, for ſo much as the ſame fell ſhort of 
400. per annum. | 1 | 
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De Tm. 8. Hill. 1729-30. 
Dame Margaret Boreman, widow, was alſo ſeized in fee of 
lands in Kent, and being ſo ſeized and poſſeſſed, the by her 
Jaſt will, dated the 20th of March 1719, deviſed in the 
words following. VVV 
«© hem, 1 give, | deviſe, and bequeath, all my manors, 


© mefluages, lands, tenements and hereditaments, and real 


+ eſtare whatſoever, with their, and every of their rights, 


members, and appurtenances whatſoever, . ſituate, lying, 
and being within the ſeveral coùnties of Kent, E/jex, Bueks, 
© Bedford, or elſewhere within the kingdom of England, of 
« which I ſhall be any way ſeized, or intitled unto, to my 
© nephew Henry Davis, and his fiſter E/zzabeth, my niece, 
© now wife of Mr. Henry Gibbs, to hold to them, the ſaid 
Henry Davis, and Elizabeth his ſaid ſiſter, equally, during 


their natural lives, to be equally divided between them, 


© ſhare and ſhare alike, they jointly paying out of tte rents, 

© and profits of the {aid eſtate, unto my brother Richard 
Davis, their father, the full ſum of 3o/. a year during his 
© natural life; and from and after. the deceaſe of my faid 
© brother, nephew and niece, then I give all my ſaid real 

© eſtate to the right heirs of my ſaid nephew Henry Davis, 

© and my faid niece Elizabeth Gibbs, equally, in equal parts, 

© to hold to them and their heirs as tenants in common, 

© and not as joint tenants : Always provided, that my faid 

© nephew and niece, during their joint lives, and by their 
joint conſent, ſhall and may have full power to diſpoſe, 

© ſettle, and convey all, or any of the ſaid ro 
© them deviſed as aforeſaid, for any purpoſe, or to, or for 
© any other uſe or uſes, as they ſhall both agree to and think 
meet, and their circumſtances in this life ſhall require.? 


+ And by the ſame will, after having deviſed ſeveral legacies, [ 1271 ] 
ſhe alſo deviſes as. follows. © | . 


All the rgſt, reſidue and remainder. of my perſonal one 
* eſtate, plate, gold, jewels, medals, pictures, houſhold aa lands 
55 | 0 | in the coun- 
ty of Bucks, extended by virtue of a ſtatute ſtaple, and of a mortgage for years in the 
county of Eher, and ſeized of lands in fee in the county of. Kent, deviſed all his manors, 
meſſuages, lands, tegements and hereditaments, and real eſtate whatſoever, within the 
ſeveral counties of Kent, Eſſex, Bucks, Bedford, or elſewhere, within the kingdom of Exg- 
land, of which he ſhould be any way ſeized or intitled unto, to A and B, to hold te them 
<qually during their natural lives; and from and after their deceaſe, then he gave all bis 
_ real eſtate to the right heirs of A and B, in equal parts, to hold to them and their 
ers, and after he deviſes all the reſt of his perſonal eſtate, c. and all his mortgages, 
Credits, Wc, to be equally divided between the ſaid A and B. 3 | 
It was adjudged, Firſt, That though the teſtator had no other lands in Effx and Bucks, 
chat the ſecuritiet would not paſs by the firſt deviſe, but that that extended only to lands 
— fee, but that they paſſed by the fetond deviſe as mortgages and credits. Secondly, That 
1! they did paſs, that the right heirs were words of limitation, and not of purchaſe. 


X goods, 
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© goods, and furniture, and all my. mortgages, bonds, ſpe- 
_ © cialties, and credits, whatſoever they ſhall conſiſt of, (my 
© wearing apparel only excepted) I give and bequeath the 
* ſame, and every part thereof, (after payment of my debts, 
© funerals and legacſes) to be equally divided between my 
faid nephew Henry Davis, and his ſaid ſiſter Elizabeth, part 
© and part alike.” And ſhe appointed the ſaid Henry Davis, 
and his ſaid ſiſter Elizabeth, executors of her will. The 23d 
of April 19500, Lady Boreman died, and the defendant and 
the ſaid Elizabeth Gibbs proved the faid will, and the defen- 
dant poſſeſſed himſelf of the whole eſtate. 
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Some time after, Theobald Thompſon, and Mary his wife, 
daughter and heir of the ſaid Thomas Young, filed à bill 
againſt the plaintiff and his wife, and the now defendant 
pretending thereby, that Lady Boreman, being dead, the faid 
manor of Cranbroke deſcended to the ſaid Mary. And the 
defendants by their anſwer inſiſted, that they were intitled 
to hold over, not only till they were ſatisfied the money paid 
for the ſaid fifty-one years leaſe, with intereſt, by Lady 
| Boreman, but alſo till they were ſatisfied the deficiency of her 
Jointure, which was more than the reverſion thereof would 
make good, and the cauſe being heard, the Court declared 
.accordingly. IFC IE ee 


The 25th of November 1715, the plaintiff filed his bil 
againſt the defendant, in his and his wife's name, and after 
her death a bill of revivor, and ſupplemental bill for an ac- | 
count, and ſhare of Lady Boreman's real and perſonal eſtate, 
as adminiſtrator to his wife: And on the 28th of Janus 
1728, this cauſe being heard ex parte, his Honour, the 
Maſter of the Rolls, decreed, that a moiety of the mort- 
gage term, and of the lands extended, belonged to the 
plaintiff, as part of the perſonal eſtate of Lady Boreman, 
and did not paſs by a deviſe of the real eſtate, and that 1 
commiſſion ſhould iſſue to divide the faid eſtate in E and 
Bucts and this cauſe being heard again at the Rolls, the 
21ſt of May 1729, his Honour in theſe points confirmed hi 
former decree, and on the 5th of December 1729, on g te. 
hearing, the ſame was affirmed by the Lord Chancellor; 
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and this cauſe now came on again to be reheard, *_ 
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[ $272] | 8 
The chief queſtion is, Whether the ne is intitled 3 


ſox and 
ls, the 
med hu 
on f fe 


ſus 


ed as the intention of the teſtator, who muſt intend that he 


, * n * O'S . 


law? and this depends upon two other queſtions, Whether 
the manor of Craubroot and Brobrick-hill; is included in the 
deviſe to the — and His ſiſter, and if it is; what eſtate 
they take by the a eviſe. 117 <6 SHIT 4:34.14 31 4 1 #52) L 


The manor of Cranbrook was held by Lady Boreman, not | 
only for the ſecurity of 4424. but to make good the deficiency . 
of her jointure, which would amount to more than the 
eſtate was worth, and the manor of Brobrick-hill was ex. * 
tended on a ſtatute ſtaple f 1000. ſecurity, for the arrears 5 
of an annuity of 100/. a year, which would amount to more 
than the value of the eſfate, which was but G0. per annum, 
and Lady Boreman had been in poſſeſſion of them many 
years, and theſe eſtates come under the words of the deviſe, 
for they are manors and lands, though they are chattels, 
and ſhe having been ſo long in poſſeſſion of them, and ha vu. 
ing them as a ſecurity for more than their value, 'might lobᷣK- 
on herſelf as the abſolute owner, and deſign to paſs them as 
real eſtate, and the ſubſequent words ſhew, that this was her 
real intention, Within the ſeveral counties 'of Kent, Eſſex, 
Bucks, c. and ſhe had no other lands in Ee and Buck, 
ſo otherwiſe thoſe words muſt be rejected, Of which I!!! 
be any way ſeized or intitled unto ; ſure he is ſome way intitle 
to theſe lands, and her intention to paſs them was reaſonable, + = 
her intereſt in them being as valuable as the inheritance. tf eee 
But words improper to paſs a thing have been allowed to a deviſe of. 
ww it in favour of wills, 3 Leon. 165. Styl. 261. Rich ver- my 
aunders. ' A man was ſeized'in fee of a portion of tithes lands the 
in Holford, and having nothing more there, deviſes all his teſtator 
fee ſimple lands whatſoever to his brother and his heirs, and — ch 
it was adjudged, that the tithes ſhould paſs by the word ters 8 
lands, for though they are diſtinct, and ariſing out of the to ſatisfy the 


land, yet the aptneſs of words is not ſo much to be conſider- _ 
01. 0 


had a fee fimple eſtate in Halford, for he had nothing there 


but this portion of tithes to ſatisfy that word: That caſe is 
ſtronger than this in queſtion; there, words that were im- 
proper were extended to things that would not fall under that 
deſcription ; but here the words are ſufficient, 'theſe-eſtates 
were manors and lands which ſhe was intitled to, and lay in 
Bucks and Efſex. 5 „ e 


But the plaintiff objects the laſt clauſe, whereby ſhe de- 
viſes all her mortgages, credits, &c, But that is no anſwer 
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words of chaſe, heirs may take; and this is agreeable to the caſe of 
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De Tam. 8. Hills 1 jagt % | 
1273 ] to our + objection, that the words in Efeu, \ Bucks, muſt be 


| ſtruck out, if theſe eſtates. do not paſs by the deviſe, and 


khat is only a reſiduary clauſe, and cannot contradict a fer- 
mer deviſe, which will operate as an exception out of it. 


The ſecond queſtion then is, Suppoſing thele eſtates paſs, 
what eſtate is given ? If the plaintiff's wife is intitled only for 
life, then the plaintiff has no title to her moiety, but if ſhe 
has an abſolute intereſt in it, he has. Firſt, She deviſes to 
them, during their natural lives, and if the deviſe had gone 
no further, no doubt but her intereſt would have determined 
at her death, then to ſhew that this was her intention, ſhe 
begins with a new deviſe, I give all my ſaid real gftate to the 
right heirs, &c. and therefore right heirs muſt be taken as 
3 words of deſcription, and not of limitation, and then the 
's Rnd ff right heirs of Elizabeth will be intitled to the one moiety, 
one for life, Which belonged to Elizabeth for life, and the ratner from the 
and after nature of the eſtates, which are only chattels, for if. heirs 
_—_— ſhould be taken as words of limitation, then her right heirs 
heirs, right would take nothing, but the eſtate would go to her executors 
heirs are or adminiſtrators, but if they are conſtrued. words of pur- 


order Peacock and Spooner, decreed by the Houſe of | Lords, and 
are words therefore the ſtrongeſt authority, 2 Vern. 43, 195- and that 
of limita- was on a deed, this is the caſe, of a will, and Lord Sommer: 
are obey decreed the cafe of Dafforne verſus Goodman, 2 Vern. 362. 
"chi. on the authority of the caſe of Peacock and Spooner, - Fobn 
manner. Bolt, poſſeſſed of a term for ninety-nine years, on his mar- 
_ — riage with Apo/line, aſſigns the term, in truſt, for himſelf for 
life, remainder as to a moiety, to Apolline for life, for her 
jointure; remainder to the heirs of the body of Apelline. by 
him to be begotten; remainder as to the other moiety, to the 
children of the body of Apolline ; they had a ſon, and it was 
reſolved. that heirs of the body were words of. purchaſe, and 
not of limitation ; in this ſenſe the words will haye their in- 
tended effect, in the other they cannot; but the- eſtates, in- 
ſtead of going to the heirs, will go to the executors. There- 
fore it was plainly the intention of Lady Boreman to pals thelc 
eſtates, and it was likewiſe her intention to, deviſe them to 
the defendant, and the wife of the plaintiff for life only, and 
that thoſe who were to take in the ſecond place, ſhould take 

as purchaſers, | | | 
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ere is a ſingle point of laws though we are in 2 Court of 
Equity, for your lordſhip's determination, which is plainy 
with us, from the authority of the caſe of Prarect and Spoon- oh 

er, which cannot be contradifted. A term for yrars was 

aſſigned, in truſt, that baron and feme might receive the pro- 

fits during their lives, and the life of the longer liver. of 
them, + and after their death, to the heirs of the body of [ £374] 
the wife to be begotten by the huſband ; and the Lord Chan- 

cellor decreed, that the whole intereft of the term veſted in 

the wife, but that deeree was reverſed by the Lords Commiſ- 

ſioners, who held that the heirs of the body took by purthaſe, 

and their deeree was affirmed on appeal by the Houſe of 

Lords. The plaintiff ſays, only lands of inheritance will 

paſs by the firſt words; but ſure theſe chattels rea} may be 

conſidered in one ſenſe as real eſtate, though they are per- 

ſonal eſtate, as they belong to the executors, and it is plan 

the teſtatrix intended that ſome eftate in E and Bucks 

ſhould paſs, and iſſie had no other in thoſe two counties, and 

therefore this is within the reaſon of thoſe caſes where things 

in a will paſs by the intention of the teſtator, though tlkke 
words he uſes are ĩim proper. * 
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The ſecond point is, What eſtate the deviſees take: The 


- painti ſays, the whole chattle intereſt is in them, to whom 


the teſtatrix has expreſly- deviſed it for life only, and there- 

fore that conſtruction, if it can, muſt be prevented. A li- 

mitation of chattles real muſt have another conſtruction from 

a limitation of an inheritance, and therefore, though in the 

caſe of a freehold, theſe; words would make a fee fimple, IN 
they will not in the caſe of chattles real, for ſince the right i 
heirs can only take as putchaſers of theſe terms, the other . 
conſtruction would wholly diſappoint the intention of the | 
teſtatrix. If a fee is limited to one for life, remainder to the 

heirs male of his body, this is an eſtate tail; for there though 

heirs male are taken as words to enlarge the firſt eſtate, yet 

the heirs take, though not as purchaſers: But if a term is 

limited in that manner, if heirs of the body do not take as 
purchaſers, they cannot take at all, but the eſtate goes to the 
repreſentatives of the firſt taker. e 


And heirs at law are in all doubtful caſes favoured, but 
wherever there is an expreſs deviſe to an heir at law, that 
deviſe was never taken from him by doubtful words or by 
Inplication. | | | 
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As to the laſt words, they are only general words, and can 
only be underſtood of What mortgages and credits, c. were 
not before given away. And in the caſe of Amher/f and Lis. 

Ant. Caf. ton, great ſtreſs was laid on the laſt deviſe of all his lands, 
120. Oc. whereof he was ſeized in law or equity, c. becauſe it 
was not of all the reſt and reſidue of his lands, &c. as the 

words of this will are eee 


1275] '- Mr. Attorney General for the plaintiffl. 


The decree that hath been made in this cauſe does not 
contradict former reſolutions; the ſecond point now inſiſted 
on was not thought of or mentioned till this hearing. We 
muſt judge of the will not from the firſt clauſe only, but 
from the ſeveral clauſes of it conſidered together. It is 
plain theſe two eſtates cannot paſs by the firſt clauſe from 
the words themſelves and the nature of the eſtates; the 
words ſhew the teſtatrix deſigned to give away only what was 
properly her real eſtate, and which was capable in its nature 
of going and deſcending to heirs; ſome chattles are indeed 
$40inb. part called real, becauſe they favour of the reality, as they are 
1. ſect. 18. intereſts derived out of the real eſtate, but they are only per- 
— _ ſonal eſtate, and belong to the executors, and will not paß 
n. 41. by a deviſe of the real eſtate. The laſt words, And real eftate 
whatſcever, ſhew the general words, matiors, meſſuages, Cc. 
are to be carried no further; and when ſhe deviſes it over, 

ſhe gives her ſaid real eſtate, and by the laſt clauſe it appears 
that ſhe did not deſign to paſs them; by the firſt clauſe ſhe 
makes a complete diſpoſition of all her eſtate, | both real and 
perſonal ;' Firſt, ſhe deviſes all her real eſtate, then ſhe be- 

ueaths ſeveral legacies; and in the laſt place, ſhe gives All 

the reſt, &c. of her perſonal eſtate, c. and all her mort- 
gages, &c. and though what was due on the ſecurities was of 
more value than the eſtates, that will not alter the nature oſ 

the intereſts the had in them: But i: is ſaid that if theſe 

eſtates do not paſs, there is nothing for the words in Hſer 
and Bucks to operate on; but it does not appear in the cauſe 

that ſhe had no other lands there; but if it did, the infer- 

ence they have made is too ſtrong, becauſe there are other 

words which may be ſatisfied, and theſe are general words: 

' Suppoſe the words had been, All my real eſtate in the king- 

dom of England; if only real eſtate is to paſs, let the words 
be ever ſo general, nothing elſe can, - 7 OT 
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The defendant faysy the laſt clauſe is only a de viſe af the 


reſidue, but it in not a xeſiduary clauſe, as to the mortgages, 


Sc. but all her mortgages, c. are expreſly deviſed, ſo it 
is plain that ſhe did not think ſhe had given them away be- 
fore. But ſuppoſe; theſe eſtates paſs by the firſt deviſe, then 
they paſs by the laſt clauſe as a reſidue after the death of the 
daughter, for in the deviſe over to the right heirs, all the 


other words are dropt, and only the real eſtate is given 
> 5 = 4 3 * N i 
Over. | 25 „ n . e 
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As to the ſecond point, what eſtate the plaintiff's wiſe 

takes; if the words are not ſufficient to carry theſt eſtates 
over, the queſtion is at an end; but if they are ſufficient, 
the whole moiety. veſts in her. But it is ſaid, that right why 
heirs. are words of purchaſe, and only Deſcriptio Perſong z of . 
children, or heirg of the body, indeed, may be taken as ar 
words of purchaſe, and + the teſtator may be ſuppoſed to l 


mention them Gut of kindneſs or affection, but right heirs | 
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are too general words, and can be put in only to; enlargeithe words . 
eſtate, as words of limitation, for which reaſon, if a fee is purchaſe, 
deviſed to one for life, and then to his heirs, the intereſts han rignt. 


join, and he to whom the deviſe was only for life, is ſeized”! 
in fee, and therefore free hold and leaſchold eſtate, being de- 
viſed together, the plainciff's wife muſt take an abſolute eſtate 
in both, and the ſame words muſt be underſtood in the ſame 


ſenſe as to both eſtates, and the words are ſtrong words of 
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mited in that manner, though the wife would have been. te- 
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for heirs general, and therefore. thoſs words can be put d 
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only to enlarge the eſtates: And the caſe of V and WH 
is a later reſolution, 2 Vm 688. Edward Wb, on mat 
riage of his ſon, and 2500. portion, aſſigned a term 10 
truſtees, in truſt, to permit Thomas Mobb to receive the 
profits for his life, and after his death to permit Anne l 
wife to receive the profits for her life, remainder to the 
heirs of the body of Thomas and Anne, during the reſidue 
Why heirs of the term; the wife dles, leaving iſſue ; it was adjudged" 
of the body at the Rolls, upon the reaſon of the caſe of Peacock and 
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mainder © büt not the wife, and in all rhe caſes that "Have bee mes 
his body. tioned the words were heirs of the body; ank no caſe fag 
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words of purehaſe, becuuſe ic is ſo uncertain wh they ae. 


a 3 I 198 4 I}. #.4 4 ne 
„ Lion 20t e nine 0100 ane 


e Mr. Sohcitor General's reply. 5. eis 
* es er an o l Waste 473/040: 
It is net denied, but that in the firſt cavſetHett ate ff. 
cient words to paſs theſe eftates, if they are Höf reſtrainéd 
and tied up by the others, but it is fafd that the words veal 
eſtate donfine them: Tagres that ia #' gil" ſenſe chattſes 
real ate not real eſtate; and therefore ifa mati have both fret. 
hold lands and chattles 're#l In one place, hy d deviſe of all 
his real eſtate only the firſt will paſs; becaufe they may Fatih 
the words, but if he has only chattles real there, they will, 
paſs, becauſe otherwiſe the words woulck be void, as was fe- 
7. 2%. ſolved in the caſe of Rob and Bartler, ie nord wt ene 
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Tit. Dove, it was her intention to paſs chem, and the words will carry 


u. 41. them, and no anſwer Bas betn given tõ out Pbiection, that 
. otherwiſe, the words, In Butts and Eau; mut betete | 

for at the former hearings it was taken for g anted the teſta- 

trix had no other lands in thoſe counties. As tb the objec-, 

tion, that the teſtatrix hath dropt all' the- "WI | 
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unites the eſtates, 
of limitation, the heir takes, if the tenant in poſſeſſion does 


the n Lords. 


De Term. 8. Hill. 19 9-30. 


Real Efgate iti the limitation oer. it is ſtrange that in ene . 
clauſe ſhe ſhould: give them for life, in the other abſolutely, _ 

but ſhe en over. ae er vow dane en bo ms a 8 55 
oo citatte: HO 7.339 oy $0 v8: v1 36 1H: 855 


$03 $7) vs 213 #8- 4j& 45 18 143 


* is hal ate foo. hag the fame words ſhould 5 8 


25 words of limitation on the freehold eſtate, and as words of 


purchaſe on the deaſehold intereſts, hut that ariſes only from 


the different nature of the eſtates ; in on caſe the law 
and though the words. are taken for words 


not defeat the eſtate; but in caſe of a term, the heir cannot 
take if the wordls are taken only to increaſe the eſtate, e 


that right heirs are words of purchaſe/is further pr 7 7 
cauſe there ebme afterwards: words of limitation, rs ts 


them and their heivgy ſo this is the ſame thing as if a 


eſtate had been deviſed to two, and after their — 2 to ls by 


their right, Nein ;their executors and adminiſtrators, 1 


einn # 6 


"Na cht diginclion as a backs been od between Sthe. ** of... 5 
Penh and Spooner, and of Webb and, Webb, is mentioned ' 


in the report of either of thoſe caſes, nor is there an colour 


for it, the ſtatute of H. 7. does not, extend to chatt es, real, 


and tho' Webb and Mebò is a later authority, yet it is of. 3 
weight than Peacock and pay which was determined by" 


1 SH 5 i: #4? * * p* 1292 


There is no difference 3 the limitation is to che heirs 
of the body or to;the; heirs Generals for it is natural for a man 
to have a regard and view to the blood and heirs of + his fa- 
mily, be they who. they will ; as;t9 frechold lands, the heh 
is the lame, whether the limitation over is in tail or in fee, 


and there is in b6th caſes. th ſame reaſon for the distinction 4 


as to chattles real, becauſe. if the heirs 0. INT take as 3 
chaſers, N cannot take at all. 
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only to enlarge the eſtate ? And the caſs of N and Wis 

is a later reſolution, 2 Vrm 688. Eduard Webb, on mat. 

riage of his ſon, and 2500. portion, . a term to 

truſtees, in truſt; to permit Thema Webb to receive the 

profits for his life, and after his death to permit Anne his' 

wife to receive the profits for her life, remainder to the 

heirs of the body of Thomas and Anne, during the reſidue 

Why heirs of the term; the wife dles, leaving ie; it was adjudged" 
one body at the Rolls, upon the reaſon of the caſe of Peacock and 

to be taken Spooner, that the heirs of the body ſhould take as purchaſers, 

as words of and that the whole term did not veſt in the father: But on 

hen ag an appeal to Lord Keeper” Harcourt; ard after ſearch of 
band ſettles preeedetits, it was'detreed, that the whole term vefted in 

a ter. on, ths father; and thar the heirs of the body cad not take as 

by 1 2 for durehaſers, for if the legal eſtate had bon Sees i” that 

minder to manner, tlie father by law müſt have taken the whole, and 
the heirs of the truſt of a term mult be governed by the ſame rule, and 

her body, Lord'Harevurt went upon this diſtinction, becauſe the term 
| be fertles it was not limited to the beirs of the body of the wife, bür to 
on himfetf the heirs of the body of the huſband, and if a frecliolg Had 
or life, re- heen limited in that manner, the huſband could diſpoſe of it, 


pany 0.8 n bat n not the wife, e de all the caſes that Have been mee he 
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14 hee denied; dut that in the firſt clauſe pete are uff. | 


and tied d b by the otters; but it is faſt hehe bd 
eſtate confitie them: 1 agree "that in n ke on 


2 ria ſolred 5 in the caſe 7 Rat and 2 * Cri. 8237 5 4 dich 
Tit. Dove, It was her intention to paſs them, and the words will carry 
n. 41. then, and no anſwer has betn/piven tô ou Y GzeAion, that 
. otherwiſe/the words, En Bucks" and Eftx; müſt be expunged, 
for at the former hearings it wa 5 6e granted the teſta-_ 
trix had no other lands in thoſe counties. As tö the objec- 
ten, that the teſtatrix hath dropt all the” other words 8 
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De Term. S. Full. 1949-30. 


Ren / Blute in the limitation over. it it is ſtrange that in ene 
clauſe ſhe ſhonld:give them for life, in the other abſglutely, _ 


but ſhe _— wer en ſne Ma: en to ee * 
real eſtate. Ai [A 2 1 p K $287 . a 5 7 


nen 555 ons 


11 is 1 ! 45 that the ſame wy! 1 3 
28 words of limitation on the freehold eſtate, and as words of 


purchaſe on the deaſehold intereſts, hut chat ariſes only from w 


the different nature of the eſtates ; in onę caſe the lay 
unites the eſtates, and though the words. are taken for words 
of limitation, the heir takes, if the tenant in poſſeſſion does 
not defeat the eſtate; but in caſe of a term, the heir cannot 


take if the wortls are taken only to increaſe the eſtate, and 


that right heirz are words of purchaſe/is further pro: . 
to 


cauſe there eme afterwards words of limitation, 
them and their hein, ſo this is the ſame thing as if a leaſchold 


eſtate had been deviſed to two, and after their deceaſe to | 


nee right, i HER executors and adminiſtrators, 

| No ſuch diginglion as bath perv Walle, between the als of. 
Peacock and: Spooner, and of Hebb and Webb, is mentioned 
in the report ot either of thoſe eaſes, nor is there any colour 
for it, the ſtatute of H. 7. does not extend to chattles real, 

and tho 1/ebb and eb is a later authority, yet it is of les 
weight than Peacock and es which was determined by 
the ann 120 be h ©: % e 


There in. no > diffuradics 3 the limitation is to the heirs 


of the body or tothe heirs, general, for it is natural for a man 
to have a regard and view to the blood and heirs of + his fa- [ 


1278 1 


mily, be they. wha they will;; aste freehold lands, the 5 260 Fol 


is the lame, whether the limitation over is in tail or in fee, 


and there is in b6th caſes. th#& ſame-reaſon for the diſtinctioan my 


as to chattles real, becauſe. if the heirs Tot Mx take as * 
chaſers, dar cannot ks at all. 
35 Dohlen eee e 
| Lord Chancellor, | 
e lee, er t gu a 

up W ob terms for years ns. "5 e — * 48, two 
pariſhes, and an eſtate in fee im another pariſh, deviſes all 
her manors, lancts, and real. eſtate in thoſe pariſhes, and 
the queſtion is; Whether the terms ſhall, paſs? J agree with 
the refolution iti the caſe af Not and Bartlet, hat where one 


has a ſubſtantive 'tepts only in ſuch a place, and deviſes all 5 
lands 
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| By a deviſe lands and real eſtate in that place, the leafe will paſs; but in 


of all his this caſe, there are ſome fee Amp lands that ean paſs, which 
lands and makes it differ from the caſe, here nothing tan paſs but the 


| eſtat 
5g 5 terms: But at the time of making her will, the teſtatrix had 
will paſs, if only a mortgage and an extent as ſecurities, not ſubſtantive 


— ee terms, and by a deviſe of all her lands in A, B, and C, terms 
dae hee as ſecurities only cannot paſs, and it could hot be. her i inten- 


ſt het 

— ive z tion to deviſe theſe eſtates by: this clauſe, becauſe: ſhe} * 
leaſe by wards expreſſy deviſes All her mortgages, bonds," credits, Kc. 
mortgage and Wesen that * N muſt SANE axe to Hey FR 


or lands ex- 
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But ee theJeaſehold-eeftates pace by ak deviſe, 


Where both the next queſtion is, What eſtates the plaintiff's wife and the 
ſree hold 


defendant took by it? The defendant allows that in the caſe 
and leaſe- of a freehold, if an eſtate is hmited to one for life, remain- 


hold eftates ꝗer to his right heirs, tlie heirs will ww e deſoent; but they 


limited 
yg romp ſay, that if a term Kor years is limited in that manner, they 


words can- will take by purchaſe: In this caſe then, both a frechold and 


3 or leaſehold eſtate being limited, the ſame words in the ſamè ſen- 
limitation tence by that rule muſt be taken as words f limitation of 


of the free- the freehold, and as words of purchaſe of the leaſchold, 
hold, and :which it can never be ſuppoſed the n e and 


f haſe | 
#2. any vg = were the, decree ants be e | .- $413. DA 
hold. 1 85 , aun os „„ 


2 Ver n. 324. This decree was affirmed in 65 Houſe of Lords on Fg ter 20th, 27396 
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e e * Oy © CHAPMAN" & al; baun Pa (5 20 2 
C ; r 
e Biſtop of LINCOLN, Mr. MOUNSON, and Mr. 
—_ Wat DOBBS, "defendants, OP; contra. ) 68.4 
Mr, Juſtice ' „ e 
2 "i Solicitor General for the defendants. 
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The queſtion 3 is, Whether theſe mec are „g in law. 

Ant. Car, There is ſoifiething' on the face of them extremely particular, 
153. 8. C. they do not draw a line between the pariſhioners and the out- 
dwellers, but he that lives in either of the pariſhes, and oc- 

cupies lands in one of them, pays tithes in kind, but if he 

lives in neither of = OY 278 2. 1 _ four-pence 3 an 


#7 iy"; 1 by 
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No rule is more eſtabliſhed that relates to a modus, than 

that it ought to be certain in reſpect of the lands, the per- A mo 
ſon, the time, and the ſum; and that it ought to be as cer- ought to be 
tain as the tithe in whoſe room it comes, but this modus is 
uncertain in all theſe reſpects, if to-day the lands are occupied 

by the inhabitants of either pariſh, tithes are to be paid in 

kind; if to-morrow they are occupied by ſtrangers, this 
modus only is due. Suppoſe theſe lands were jointly occu- 

pied by wo, one of which lived in either of theſe pariſhes, 

and the other in neither of them, how are they to pay tithe, 

either both the tithe in kind, or both à modus, or one 
tithe, and the other a modus 25 Or ſuppoſe the occupier lives 

one time of the year out of theſe par iſhes, and the other in 

one of them, what is he to pay? and is a modus to depend 

on the reſidence of the occupier ? hich is variable and un- 
certain, and intirely in his on breaſt, and the N 

could not follow i variable a right. Fig dt. 
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Ae as a freſh ned to be Mead us "4: it 8 400 For <8 
ſubject to any fraud: Tithes muſt follow the nature of the A modus 
lands, and only change as they do; but here the change de- ought n. 
pends on the will of the occupier Welder he will; reſide or — 
not; how is it poſſible for the rector to deal with theſe people fraud. 
for hi other tithes? If they cannot bring him to their terms, 
they will threaten to remove to another pariſn and may cheat 
him, bye removing only to the other fide; of the hedge, and 
we have proved this to have been really done, and that one 
went and built a _ on the SNARES _ you in another 
ban fr: lian £1 l 01 17 Daerr with iS; 4 

D i + 44+ \ * e! 

+ As theſe! cloauſes: ah. 6 7 no OA to fuppart — ki 1428001 
and are liable ito this fraud, and we have proved it to have e 
vu put in en N aer, will not en Wen 1 

T bey fay there Are the like Tender akpeitatigh in Sheg- 
12 and other neighbouring pariſhes, with this difference, that 
the modus extends to all ſtrangers, but the cuſtom as to that 
pariſh was adjudged at law-to be à void cuſtom, 15 Ca. 2. in 
the caſe of Baudeis verſus Buſbel, 1 Keb. 602. Wr Tos 1 | Lev. 
119. 

bi r. Eu. | 


There wat ks a 5 in a E e that the parſon ma 


know what to demand, and it may be ſued for in the Spiri- 
tual 
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tual Court but can any one tell in. this :cafe- uhrit che plibſon 
will bel intitled to? A modus ſuppoſes an antient contract wo 
have ſo much ycarly, inilieu and diſcharge of tithes, andi it 
TY mat be er but this ouſtarnis: deſultary:i; 4.7.28 nig! 
> 4113 * 81 6: edi Sie: $144 at Aan 
; * ought to beaucerttain a perpotuakevil for this par- 
fo to go by in his demand; this modus is uncertain too as to 
the place, it may be converted into arable land, and thien it 
muſt pay tithe, but when it is paſture or meadow; by only 
ſtepping into the next pariſh, the occupier, inſtead of paying 
tithe is only to pay this modus, and the pariſſi may combine 
together ; you Hall live in my houfe, and I will in yours; 
and there is no reaſon or foundation for this cuſtom: If any 
privilege is to be allowed to the occupiers, the pariſhiones 
ought to have it, in reſpect of tne burthenſome offices he 
undergo, and as this is a. diſcouragement ta the inhabitants, 
ſo it is a loſs to the parſon too, for the more inhabitants chere 
are, the greater are his ſmall tithes; in the cafe of Bawdry 
verius Buſbel, the Court were fo clear as to theallegality.af the 
modus, they would not grant a prohibition, and this! caſe. 
ſtronger, becauſe the plaintiffs pray 19: have cheſe moduſes 
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; --Tithes: are the Mach — RT and due flammt 
e which it is unreaſonable the par ſon ſhould he defeated 
of, by the act of: the tenant, and; ſo ſlight an act too as n re- 
-mbval, whereas no modus is good that depends on the act of 
the party, without it be ſome benefit to the parſon. 1 


To repair Ab. 649. (8.) to repair and beautify the body of the church, 


thexhurch and ta find neceſſaries for it, is no good modus becauſe the 


3s no good parſon has no advantage byit, yet that is a pieus and expes- 


e work; but what does the parſon gain by the removal” 


L $281 Jor what expence is the party put to? and if a reaſonable 


commencement if it cannot be fhewn, it is nat a good madus. 
The, modus is to ariſe, though the, occupier takes only, 
lodging in another pariſh, and though. be leaves his bp 
empty, what reaſon, hat foundation can be, given f . iti 
ant it tends to depopulate and deſolate a pariſh for inter 
will always be a prevailing motive, a good modus muſt 451 
from the conſent of the parſon, patron, and ordinary, but 
how can we ever * the parſan would conſent to theſc 
maculcy 232 


f * 
23:52 hen grntt 
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e purſon 


tract to 
and: it 
2 iz: 
% Ann 
he pat- 
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it, 2 Salk. 656, Cal. 3. 


De: Nen. 8." Hill: 1529-30 


It is a rule as bd a modus, chat no euſtom introductive of | ; 
fraud is to be allowed, 1 Leon. gg. Stebbs verſus  Goodlack. Moor gr 3. 


The cuſtom s, Mat the parſom {hall have for his tithes the Cf. 1290 


tenth land ſowed with any manner of corn, and he ſhall al- 
ways begin his reckoning at the firſt land which is next to 
the church, r. the parſon ſhewed, that the defendant by 
fraud aud coving ſowed every tenth. land which belonged to 
the parſon, very ill; and with: ſmall quantity of corn and 
did not dung and manure it as he did the other nine parts, 
by means whereof, whereas the other nine every of them 
yielded eight cocos the tenth yielded but three cucks; Tant 
for this matter the parſon libelled in the ſpiritual Court, and 
confeſſed the cuſtom, but for abuſing the cuſtom prayed. to r r, 
have his tithes in kind, the defendant prayed a prohibition, Cf. 1290. 
and the parſon a conſultation, and the opinion of Wray, 
Juſtice, was, that the- cuſtom was againſt common :reaſgn, 
and ſo: void. Cra. BE 446, 10) It was adjudged in; Sir 4 preſcrip- 
Charles Mort ſon 's Eaſe, quoted in the-caſb of | Gryſman verſus 2 to pay 
: - 5 5 the tenth. 
Lewes, where: one preſcribed to pay the tenth part of corn part of corn 
in the ſheaf, for the tithe of all which im the ſheaf, and of all in the theaf, 
which is raked, that this was an unreaſonable preſeription; for the tithe 
for then he may put the leſſer part in. ſheafs, and leave ther! n 
greater part to be rate. meaf, and of 
e . 
| | > G1 EO RD: IO NINA TURU EL 243 Al SHwO.-: 
Another rule is, that a modus qught to be certain and fer modus to 
manent, 2 Sall. 65.1 Cal. 4. Startup. verſus, Doderidge, à pay 26. in 
modus, to pay 25. in the pound of. the. improved, regt, was the pound 
held naught, upon a motion for a, prohibition, for that is to n the im- 
ric and fall, as the land is let, and the parſon cannot KknOW ie naught, 


11 Co. 15. 


„A ten diu. 283. 


Nr nien $1 Gt eee 
And this cuſtom 1s unreaſonable, as it gives a greater pri- 
0 nn r fa Ty 7 bog of 3 Es 4 Can 492709 - 5 
vilege to foreigners than inhabitants, I Lev. 116, and 
though the reaſon given in tRat boek is not lat, yet the in- 
habit . e ſubiect* ig: 4 Yenio 1 MET 1 24 8 ; 
avitants are ſubject to burthenſome and expenſive offices, 
. ' + 4 #433 aL gl $704 455 ! 4 P34. 63-38 > WT 110711 Ain „ 
from which non-refidentsare exempt, for by the 43 of Elix. 
the overſeers and churchwardens arg to be choſen out ef the 
22 . T 37 44 3 bg A641 £650: Age iT Rafa 3-5 S3# ma bd. AJ 22 
inhabitants, and tberefore there is more reaſon to favour 
them. * 14 an | nn e e 19% WEE 2+ {5 the WET, 
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Ta ot ds he een ba e e e en 
Is leaving the pariſh a good conſideration? the Plaintiffs | 1282 


do not ſet out, for what time there muſt be a non-relidence z 


Mr. 


will a week or fortnight be ſufficient ? 
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tbe fact is, that theſe large 


D. Terms & Hill. 110530 


v. e e eee "en © 


9% . (315 


Notwithſtanding the e ano ive ſkid; {chat 2 code 
en to be more clear and poſitive when the plaintiff prays: 
to have it eſtabliſhed than when it is ſet out: by way of de- 
fence, yet in both caſes it muſt be proved, and muſt be good 
in law, which is ſufficient. We have proved theſe moduſes 
beyond all contradiction, and the defendants have not pro- 
duced one inſtance that tithe was ever paid in kind, and there- 


fore ithey muſt ſhew'very 


7 


4 


ſtrong arguments again the lega- 


lity'of: them, and after boch long uſage they muſt not be ſet 
aſide on flight. grounds, to the prejudice ↄf thoſe who have 


purchaſed the lands, and whoſe imereſts muſt be corn 
| i b N r e 275 
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/ 157 


To ng are er to a ieee ieee wha, 
and payment of Quid pro quo, which we have proved; and 


quantity of ground than 


| ſecondly; a reaſonable commencement, .and it is ſufficient to 
ſhew that a modus might have:a reaſonable; commencement, 
though we cannot poſitively prove that was the reaſon of it; 
ithes contained, a much greater 
Po ald fame years ago be occupied 
by the inhabitants, theręfore that the lands might not lie 


woſte, which would bea loſs both to the parſons and the 
owners, for the encouragement of ſtrangers to occupy theſe 

Awwetbing, the pir- 
ſon, patron, and ordinary, came to an agreement with them, 
for the payment of the annual ſum, and it is ſufficient for us 
to thew that xhis might have been the reaſon for theſe mo. 


lands, and that the pirſon might have 


fins 18 


2 
8 


1 2 


; uſes, but it is not 2812 for us to be was fo. 


1 


n 


As to the caſe in 1 Lev. 116, the 0 makes no difference 


| whether the modus tends to the encouragement of the ? op 
ed 


rithioners or of ſtrangers, and if the cuſtoms had exten 
to all ſtrangers, they would have been more prejudicial to the 
parfon, and the reaſon of them might have been to prevent 


any fraud Ka the two pariſhes lying ſo contiguous. | 


| Moſt of the defendant's obje ions ariſe from the "a of 
Pawdry and Buſbel, but no concluſion” ban be drawn from 


that caſe that will govern this. 


modus for 
Every acre of land. 
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able, but L have 'fſhewn there might have been a very good 

reaſon for their commencement; and therefore any objectious | 

to them are of no weight, and the ſame might be made to 

many moduſes which have been adjudged good in law. | 
neee . / Aw. : R 


Secondly, It is ſaid that theſe moduſes were invented to 


cheat the parſon, but this is no objection, unleſs they can 


prove that ſuch a uſe has been made of them, that the occu- 
pier removed on any quarrel with the impropriator, or to diſ- 
treſs him as to the other tithes, and all moduſes are liable to 
fraud, but it is not eaſy for the par iſhioner, or prrbable that 
he would leave his abode on this account, and he would loſe 
more by quitting his houſe, than he could ſave by the tithes. 


Thirdly, They ſay theſe moduſes are not certain as to the 
perſons or as to the lands, but a preſcription for a modus 
decimandi need not be more fixed than for a non decimando. 
The Ciſtertians were diſcharged of tithes Quamdiu in pro- 
priis manibus, c. which was a variable preſcription as to 
the perſons, why may not lands be liable either to pay : 
tithes, or a modus, in reſpect of the occupier, as well as by {'* 3 
courſe of huſbandry ? Godbolt 194, Brown's caſe; there was NE apo | 
a modus for tithe hay in a particular field, which was ſowed the rector 
for ſeven years, that do not deſtroy the modus, but the rector bail have 
mall have the tithes of the cdrn, the vicar the modus for the _ __ 
hay, it might be ſaid in that caſe, ſhall it be in the power of and that 
the occupier, whether he will pay tithe in kind or not, or to does not 
whom he will pay them? that is as variable and dancing as ae _ 
the preſent cuſtoms, and puts it alſo in the power of the oc- the tithe 


cupier, to whom he will pay. | hay. 


Such a modus has been allowed good at law, Cre. Elia. 
136. (4.) Coteford verſus Peaſe, the parſon ſues the defen- 
dant for tithe in ſpecie of certain' paſtures in N, the defen- 
Gant for a prohibition ſurmiſes, that he was an inhabitant in A foreigner | 
§. and that time out of mind every inhavitant there that had may pre- 
paſtures in M had paid tithes for them to the vicar of &, and ſeribe to 
that the vicar of & had paid the parſon of N two-pence for Aa 
every acre, and the Court held that the prohibition did of paſtue 
lie, for it is as if he had preſcribed to pay two-pence for every be oc 
acre, Cro. Eliz. 136. (5), and there are many caſes in the | 
Exchequer in which this modus has been eſtabliſhed. 
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I ̃be caſe in Rolls abridgment, that thę oceupiers uſeſ to 
repair and beautify the church, and therefore bught not 9 
pay tithes, amounted to a non decimando, but here the par- 

ö ſon has four-pence an- acre, 2 S oft Yo n. 

IF J V mn LIENS Ser 
I +284 } + The caſe of Startup and Doderidge was to pay two ſhil. 
lings in the pound of the rack rent, or beſt impruved value, 
which was uncertain, here the ſum to be paid is fixed and 
Certam. 1 Vo N He es , OI {+ La rErSse: 1 en 
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The conſtant uſage proves that there was ſuch a conttact, 
and we have proved that the ſame modus has been conſtantly 
paid in the pariſh of Skegnes, notwithſtanding the-prohibition 
was denied in the caſe of Bawdry and Buſbel, and the inha- 
bitants have more benefit than ftrangers, they have the in- 
ſtruction of the minifter. = 7 704 $5 e e 

The firſt objection is, That theſe moduſes are uncertain, 
which has been fully anſwered, but they are as certain and 
permanent as many others which have been eſtabliſhed, where 
* beat a modus is for tithe of hay, and if the lands are ſown, to 
pay tithes in kind; in that caſe the parſon cannot tell be- 
fore-hand how much he ſhall have the next year; he cannot 
tell whether it will be mowed or ſown while the lands are 
occupied by a pariſhioner, c: tithes in kind are to be paid, 
if by a ſtranger four-pence, &c. A modus is not permanent 
when any one year nothing is to be paid to the parſon, be- 
cauſe that would amount to a Non Decimando; but here 
fomething mult be paid, and theſe cuſtoms are certain as to 
the lands, they are for meadow and paſture ground, and a 
to the perſons too, they muſt be paid by the occupier. 


The ſecond objection is, that they are liable to fraud, but 
moduſes more ſubject to fraud have been eſtabliſhed; for if 
they are made uſe of to cheat the parſon, the Court will re- 

| hieve him, and make them pay tithes in kind, which accounts 
for the caſe of Szebbs and Goodlack, where the Court would 
not grant a prohibition in ſupport of a cheat, though the mo- 
dus was confeſſed; but Moor, in the report of that caſe, 913. 
Caf. 1290. ſays a prohibition was awarded, notwithſtanding 
the covin, becauſe the parſon might have an action on the 
caſe for the fraud at the common law, The glebe do not pay 


tithes to the vicar, yet if the impropriator put cattle when 
yeaning 


De Turm. b Hill. 1529-30. 
ytaning on that land, the vicar ſhall retover the tithes, de⸗ : 


cauſe of the fraud! Noa gog. Caſ. ce 3 40575 
50. Moor n Cal. 1 Ore! Hol. 39 hah ena 
The other objection is, That the e 0 * bie 2 Wehe 4 
fit, ſo he has by theſe. moduſes ; they cannot mean that We 
muſt have as much as the tithe,” for then the objection would 
run to all moduſes, but that what comes in Wr NR the _— 
muſt be paid to gems tie himſelf. 
83-535 61 3-7 
4 Mr. Che. . tes 1 
There are dy we n e of ſack” 2 e W wi” 
judged good, Hill. 16. Cu. 1. Rot. 1548. in C. B. 2 Brown's 
Entr. 194, 195, 196. The vicar libelled for tithes in the 
ſpiritual Court, and a (prohibition was graated,' on ſuggef- 
tion that ſtrangers who occupied lands in that pariſh ſhould 
pay a modus of ten-pence an acte; and there are many de- 
crees for the payment of ſuch a jnodus 5 in the Court of Hs” 
chequer. Trin. 12 Ca. 2. Piggot againſt Lovel. The vicar 
brought his bill to be paid tithes in kind, and the defendant it is; a good 
ſuggeſted a cuſtom, for foreigners to pay four-pence an 5 _ 
acre for tithe of meadow and paſture, and an iſſue was di- side our 
rected, and a verdict found for the defendant, and the bill of the pa- 
was diſmitſed, both theſe reſolutions were prior in time to f fo pay 
the caſe of Bawdry and Buſbel, which was in the 15 Ca. 2. and fo. eee 
there have been many ſuch decrees ſince that time too, Hill. they occupy 
25. Ca. 2. the rector filed his bill for ſuch a cuſtomary mo. in jc. 
dus of ſix-pence an acre, and the modus was eftabliſhed, 
Trin. 30. Ca. 2. a bill was brought for payment of cithes,. 
the defendant pleaded ſuch a cuſtom as in this caſe, and two 
iſues were directed, one, whether there was ſuch a cuſtom, 
and the other what lands the defendant occupied; and the 
cuſtom being found, the Court decreed accordingly. 32 Ca, 2. 
The bill was brought for tithes, and the defendant pleaded 
a modus of twelve-pence an acre” for lands newly converted 
to tillage, and four-pence for antient paſture, there the Court 
were of opinion, that the modus was well proved, and or- 
dered a cafe to be made for the opinion of the Judges, who 
were of opinion that this was a void modus, and certainly it 
was fo, for being coupled with the twelve-pence for the new 
converted ground, it could not be good. But afterwards 
Mich. 2 Wm. and M. Blaxton ver ſus Langton, the ſucceſſor 
of the plaintiff brought a bill r tithes in kind, and the de- 
fendant 
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plaintiff confeſſed the cuſtom, but elaĩmed the benefit ofthe 

former decree, and declared that to be his. only-inducementÞ} 

for bringing his bill, but the Court declared it to be a good 
cuſtom. In the cafe of Rom verſus the Biſhop of Exeter, 1 

A modus of modus to pay two-pencea'hogſhead for cyder was eſtabliſhel 
_ * In Koll's Abridg. 649. Caſ. 8. 650, Caſ. 9. it is ſaid tlie cuſ. 
tom would have been good, if it had been to repair the chan 


2 Ne s here the thing to be paid is certain, and that is the certainty 
3 - requiſite in a modus. 1 Kehl. 612, Caf. 85. a prohibition ws 
good. refuſed, on ſuggeftion of a modus to pay four ſhillings for 
A modus to every day's ploughing of wheat, and two ſhillings for every 


rigs day's ploughing of barley, for the uncertainty. But if the 


ploughing is Modus had been ſo much for every day's work with an aver. 


not good. ment that it was certainly known, and how much it contain- 
But to Pay ed, it would have had ſufficient e et e 


ſo much for 


every day's | } . 
_ with an averment of what it contained, and that it was certainly known, is 
good. Lanes + | 8 1 
11286 J 
+ I think there is no difficulty to determine this queſtion, 
Whether theſe are legal moduſes or not, and I am of op. 
nion that they are, firſt F would obſerve on what moduſes 
are founded, the books ſay they are real. compoſitions, and 
they are allowed both by the canon and civil laws, and 5 
they are founded on agreements, they muſt be contained in 
fome inſtrument, and if it is loſt, the parties are allowed to 
preſcribe, and this was the reaſon Lord Chief Juſtice Hl 
went upon, in the caſe of Startup and Doderidge, (though 
he was againſt the modus) that as it was a contract between 
the parties, it was hard to break through it, when it was 
well proved. 1 | 155 


But the defendants ſay, theſe moduſes are unreaſonable, 
J have ſeldom known this objection made to a modus, be- 
cauſe no body can tell at this diſtance of time whether it u 
reaſonable or not at its firſt commencement ; but the la 
ſuppoſes it was, 8 Ed. 4. 13. b. But they are not unreaſon-· 
able, they are an eaſe to the par ſon, for he is not bound to 
attend foreigners, but it is ſaid that they take more notice o 
foreigners than inhabitants, but was it not in the power o 
the parſon, patron, and ordinary, to give them what pr. 
leges _ pleaſed ? they create no burthen on the inhab- 
tants | 


+ Mr. Juſtice Forteſcue. = hos 
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Bus it it rect that they id poi of and if 2 85 are, 


then indeed. they are not in; point of law. 

would amount to a Non! N o, but can an}: caſe ha 

pen in "our 0 will not either boys this modus, c * 
the tithes. * ere is no unqertaint what is to 

paid on every contingency is fed; I. A0, Rell's. Ab. 5 modus 
modus to pay a ſhilling or thereabouts for every acre ; * aa: or there- 
ble land. was adjudged. uncertain, and as the cuſtoms are avours, is 
laid with relation 225 two pon Rate they are. an advantage % for . co 
to the rector, and a foreigne may come and veſido i in the ha: certainty. 
ri ſu, and then he will pay tit as well as one who occupies 

lands, and is a pariſhioner,.. may leave it, here is no uncer- 

talnty in the modus, but the only thing. uncertain * Whe⸗ 

ther the modus or tithes in king are to be paid? 


In this caſe the ot has a benefit, he has 8 au 
acre, and I do not know but once it might be à fourth Part of 


| the value of the lands. The modus to repair t the . in 
lieu of tithes, could not be good, becauſe the pariſ oner 
was bonnd to do it without ſuch a modus, DP the doing 1. 


was no benefit to the parſon; hut if „ 
chancel, it had been a good made fob that * Hs * 
an advantage. to the parſon. c 


41 cannot rely on the caſe ol 2 and Biel, it was [ 1. ] 
determined on a motion, and the prahibition' PE de- 

nied for other reaſons, it is a ſtrange 0 u a man 
may give up his right. on what terms he pleaf; es, an and th the rea- oh" Ghai 
fon mentioned in Lev. js not in law, for i it is a, ſettled bo 5 
point that foreigners are hound ta contribute ta the” repaiss contribute 
and veſtments of. the church and to pay alt pariſh duties, and to the re- 
Mr. Creuſe's caſes are expreſly- i in point; and. in the caſe of ax ppb 
Bate and Howland, decreed in the Court of Exchequer, 1 726, of the 


a modus to pay 4d. an acre for high land, and 34. an acre church, and 


for low land, was adjudged a good modus paris Fre 
ties. : 
A modus for every derne, to pay 4d. an acre for high, and 9 for low land, is m_ 
Me, jagice RH. e e 


A Wie = compolition,. run into a Fer IVEY Shes 


made concurrentibus iis, qui de jure requiruntur, who might 


diſpoſe of the rights of the Church, as well as private per- 
ons of theirs, and if the e contracts now appeared in writ- 
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| De Term.” B. Hill. 1729· 30. 
ing, they would be zood, and the memorials being loſt, the 
parties may preſcribe,” and ſhall have the ſame advantage of 
them as if they appeared; if thefe cuſtoms were univerſal; 
they would undoubtedly be good, and then the queſtion will 
be, whether the reſtrictions ſhall make them void, and if they 
would be good generally, ſhall the parſon object when the 
reſtrictions are for his benefit? and it cannot now be difco- 
vered, whether the pariſhes were not formerly united, or did 
not partake of ſacramentals? but if theſe moduſes are ſo un- 
certain, that the parſon cannot know what to demand, I al- 
low they are bad. All the certainty-requifite to a modus is 
this, that when the eircumſtances are the fame, there ſhall 
be the fame modus, and it is not uncertain, becauſe the parſon 
is now to have a modus, and now to be paid tithes, for that 
is as certain as the caſes of Non Decimando, where the par- 
ſon has ſometimes tithe, and'ſometimes nothing, and this 
is no loſs to the inhabitants, they do not pay more, though 
the parſon has leſs, and The furpluſs i is not bangin: AS a FO 


on their eſtates. 


The Gngle authority for thi defendants is . caſe bs Boks 

dry and Bufhel, which was determined on a ſudden motion, 
and no rule given to ſhew cauſe, and is founded on reaſons 
| that are not law; and though we have the contemporary re- 
ports of Siderfin and Raymond, they take no notice of that 
caſe, and I believe the parties had recourſe to another Court 
that granted a prohibition, becauſe the cuſtom bas ſubſiſted 
in that pariſh ever ſince, notwithſtanding the prohibition was 
denied, and that caſe ought not to be regarded, fince it 
ſtands fingle in oppoſition to ſo many contrary reſolutions, 
both before and ſince that time, many of which authorities 


have been cited by Mr. WO”. 


[+ 288 + Lord Cliancdlior. 


Jam of the fame opinion; the plaintiffs have proved theſe 
Some moduſes to be time out of mind, and the defendants have 
38 not produced « ſingle inſtance of the payment of tithe in 
land ian kind, and as they relate to ſo many pariſhes, it would occa- 


Burgh, not ſion great confuſion to ſet them aide. En malen 5 


reſiding in 
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poſes a come ftied Which. being, loſs ,runs into a preſcrip-. 


tion. Suppole the compoſition 


OE Ns #2t# $1} 34 


time, but they not being in print, I ſuppoſe he had not ſeen | 


+ 
£1 2212 T\ 4,5 


1 F 7 T6414 16:71 5 3 | IT one 411 42215 Net » 
There is no uncertainty in theſe moduſes, for then indeed, 


fendant's croſs bill muſt be diſmiſſed. 


1 o - 
: 2114 


' + weAB AJ &-$; 55 FIGS GE 4 44% | 
Tueſday, February the 1oth- 


5 „ * . 
, 4 - <s 
E 93111 Caſe 157. 


Mr. Verney for the plaintifl. 

290 9³ I. | e Ht Ih 12 30167] *| 

MR. Granville Wheeler, ſon, heir, and executor of Sir 
George IWheeler, his father, is plaintiff, Jonathan Sheer, and 
Bridget his wife, one of the daughters of Sir George I beeler, 


Robert, Grace, and George Hutton, the children of Elizabeth. 


Hutton, another daughter, Frances Middleton, another daught- 
er, and her four children, Ralph, Francis, Grace, and 


Richay d, Thoma Sharp, and Judith his wife, another 


daughter, Frantiſea, another daughter unmarried; Georg, 
John, Mary, and Grace, the children of Mary another 
daughter, by poſthumous Smyth, the ekecutors of the ſaid 
Poſthumous Smyth, the executors of Grace Maſgraue, another 
daughter, and the Attorney General, are defendants. And 
the bill is brought for your lordſhip's determination of ſexe · 
ral points, arifnis frem the will of Sir George Wheeler, Sir 


cellor. 


9 F 
I 4 
BER 


George Wheeler having two ſons, and ſeven daughters, Fruntes; l 1289 


7 Franciſea, and Jadith unmärrried, and Grate, Mary, 


Bridget, and Elizabeth married, (to three of which he had 


I 2 


given 


i 1 — 5 
9 * 3 22 * : 1 4 4 


De Nr &. Hilf ryadt 30. 
piditr gos f aptere für me perde, 
by wil beating date the'23d of May v7 
plathtiff feveral Boufes fir Zeno, charged #nnuſty 
to his wo re Bridger, to his three "unmirflet! daughter 
1006. aplece, to Grat 200i to be laid out ff lands or ati 
abfiuity, ts Mt. Huttox 200. if he àugmenteck his Wilks 
. jointure of. a year, other wife the 200, was to be Wd" out 

in lands, ro be fettled on the wife; ati the like legacy, aud 
on the ſame terms, t& poſthumous Smith, to Bis fofts in- lay 
rol. a plece for moutmug, and feveril fegacies to charity, and 
then the will! goes on, © Alt the reſt art reffdue of my per. 
« ſonal eſtate, I give” to my execntors, debts, fitheraks, 200 
c legacies being diſcharged, in truſt, that what remains above 
© 2007. to each of them, 106/. tb be deducked ont of the 
reſidue, they alf extiploy to ſuck charirable ufes ts by co. 
« dicil 1 ſhall appoint, and mies lis fon George and His bro- 
ther Charts execttors.” 18th January 1521, by codieit, 
taking notice that ſince the making his wilf, #/ances was tir 
ried to Mr. Middſeron, und that He had given Her goo. per. 
tion, he revokes Her legacy of 100. and tevites tö Nr 
Middleton 2001. if he ſettle 26). a yet Adtionaf ſointure 
on his wife, otherwiſe the 200/, was to be laid out in lands 
for her uſe, and directs, that (his daughter Smyth being dead 
ſince the making his will) the 200/. he had deviſed to her 
ſhould be divided among her children, and then goes on, 
And whereas I have by my will given the reſidue to my 
© executors, in truſt, &. now I do hereby direct and ap- 
« point that the ſame ſhall be applied to ſuch uſes and pur- 
© poſes, 2s by any other cedieib or codicits ſhall be-direded 
and. zppvinted,% The ad of March 1 72a, be made 3 fe- 
cond codicil, whereby taking notice, that his daughter J 
dab, ſince the making his will, was nrarried to Mr, Sarg 
and that he had given her for her portion an aſſignmen of 
a mortgage of 1000. he revokes her legacy of 1000, and 
Itkewiſe taking notice, © that his ſon, Genrge was fince. dead, 
che conſtitutes _ — with his brother . 
c other executor, for the uſes, truſts, and purpoſes: in d 
c will; and that he ſhould have and. — fach-advant 
tages and benefits, by being one of his /executors,.as Gangs 
« would. have taken, and received. as ſuch,, if he.had lives 
The 23d of Offober 17273, he made a third codicil, in which 
ts rio direction as to his per ſonal eſtate, but on deviſes lands 
he had purchaſed in Kent in augmentation. ef chatig, 
which: he had bequeathed a legacy by his will. Sir G 
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J/heeler ſoon aſter di t Hutton is ; Gnce alſo 
rag K AA TIED 


| dead, Mr. Charles Wheeler re a ay 3 
nun the amen Faerpier proved ou ie . 


The fir queſtian..an hh.p will; fl 10 


neral, Whether the: Kang hall have 5 be d: 
plas of f the perſonal ſtate to e 8 y 55 8 1 [ $209 
codicil is 2 plain reyocation af the laſt c Pille N 


takes notice of that clauſe, ki dixetts chat the 10 5 j | te 
ſhould be applied to ſuch uſes and purpoſes, &c. and by 175 | 2 


lubſequent codicils he has directed to other charkakle wiew af Ms 
the ſurplus. i 45 
u. Attorney General. 


No argument can be drawn i in this onde N the particulat | 
expreſs legacies the teſtater has given to charitable uſes ; if it 
appears to be his intention, that the reſidue alſo of his perſonal 
eftate ſhould be applied to ſuch uſes: df fhis-queſtion ftood 
ſingly on the will, the teſtator not having appointed the nies 
by oodicil, the diſpoſition of the reſidue belongs to the crm. 4 e fe, 
Attorney General venſur Hidin, I Nm, 224. Mr. Side in yies nana). 
charged a manor with the raiſing 10000. Gut of the profits, toſuch.ahs- 
to be applied to ſuch charitable uſes as he had by writing for- — veoty 
merly dire ed, and vo ſuch writing being to be found, the gene. 
King appointed the charity for the 5 e mathomati- - pointed by 
cal boy: of Chrifi's Hoſp tal ; fo, if a bequeſt is given to an 3 if 
Keg! nſe, and it Tale for tl1 m_ of the heir, OY 
or executor, 2 4 ern. 266. Attorney General ue us G found, the 
do the teſtator s general intention ſhall txke efeR; tho? he King ſhall 
has not ſpecified the e charity, and 1 7 King _"_—_ mandy. 
apply it. | 2 3 7 22189 Mo; if a de- 


_}- viſe is made 


to en illegal uſe. en. 5. Wal Rep, © anc. 4 44s: Bir 1. ne Pencock. 
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The next copfideration is, Whether the &nſt cpgioi- i "I 
rerocation of this claude af the will, I apprebeng a. prior 
will is not revoked hy a codicil, but either by expres words, 
or becauſe the cadici/ js :mconfiftant wh the will, but this 
codicil is not an expreſs eexocatian of che will, vor is it in- 
conſiſtent with it. The teſtator .dacs mat fuy the uſes ſhall 
be excluſive of the ahzxitable aiſas; they Ay by this codjgil 
be might have given the ſurplus to any perſon ; why 4 he 
might notwithſtanding the will, and declared any other uſe ; 
for the will is nat ne the zeſervation of aponer vyinesd. 


Lord 
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5 Lord Cbancellor- W 


%. 2 $1.3 r ö 
>, 118 { ed 3* . K 70 5 wal 


| The ted. Where a an deviſes to ſuch charitable uſes 27 Rei lion, 


tor makes 
his will pointed, that ſuppoſes he had made an appointment, though 
inter al", in it could not be found, but here it is plain the teſtatol [had 


_— words made no appointment, but only had it in his thougbts to do 


© reſtofmy ſo ; by the codicil he confirms his will, and makes the truf 
reg Yi de the ſurplus more extenſive, it was to be in truſt for 1 
— Curt ty, if he directed 85 Wi 


give to | 
6 my ex- 
© ecutors, FEES that what ele above at ts 3 of ak WR to eee 


3 i Y *. #2 
"2" oY % + 4 4 ; * 
» 1 7 : — 4 15 


 * out of the reſidue, they ſhall employ to ſuch charitable uſes as by codicil I ſhall appoint, 


* Afterwards by codicil taking notice. of the will, he direQs the reſidue to be applied to 
© ſuch uſes as he by codicit ſhould appeint,' and dies without making any appointment, 
The King 1 net have the e ng of the truſt, as of a Oe en 


12911 1 e e + + Me, Verney. 


Nor ſhall it. {8s 
— de The next Jene b, between the plaintif nb the other 
executors, defendants, Whether the reſidue - of the perſonal eſtate, 


EE whereof the truſt is not diſpoſed of ſhall go to the plaintiff 


' 27 . . 2 = 


among the As executor, or according to the Ratio a aan 


next of kin, the ee of Perk. 2 . ee 


ö though they : e, * 32 5 1 4 att. 1 2 4 T 


had parti- 
cular legacies, and it was proved that the ail ofien — eg ſhould have e 


than 1000l. n for their ann 5 | 46 


3 will not trouble your lordſhip EY cafes, hay Fg 2 
A ſhall go to the executor, and when to the next of kin; 
but an; is the in ygurable 5 15 for the executor, cal | 


2 


tions, 


4 | Moſt of the back caſes are of a Gti not diſpoſed of 


but in this caſe the ſurplus is expreſly deviſed to the ä 


t, though 
ſtator had 
ghts to do 


s the truſt 
ruſt | for 2 


be deduQed 
ſhall appoint, 
de applied to 
ointment, 


we no'more 


t of kin; 


utor cn 


the only 
younger 
e teſtator 
leviſes to 
his will 
ece, but 
cir mar- 

and we 
ared be 
and that 
and the 
zeir por- 


oſed of 
ecutors, 
0 


De Term. S. Hill. 1729 · 30. 


ſo that the plaintiff is intitled to it by law, and the teſtator 
only reſerves to himſelf a power to declare the truſt of it, 
and the teſtator did not die immediately, without an *ppor- 
tunity to take this power into conſideration ; but he 'after- 


wards made three codicils, and do not revoke the deviſe by 
c 


the firſt codicil, but only declares the truſt ſhould be to ſu 
uſes and purpoſes as he ſhould after direct, and he makes no 


appointment by the other ey ind and on the death of his 


ſon George, when the teſtator gomes to ſubſtitute the plain- 
tiff in his room, he gives him all the advantages he deſigned 
the other; and if this point is with us, the other claims of 


the defendants are at an end. 
Mf. %%% 

Sir George Wheeler cannot be ſaid to die inteſtie as te any 
part of his perſonal eſtate; becauſe he has deviſed the whole 
reſidue; he appoints by his ſecond codicil the plaintiff ex- 
ecutor, and that he ſhould have the ſame advantages thereby 
as George, which ſhews he deſigned the executorſhip as an 


advantage, which cannot be anſwered by the trifling legacy 


of 100/. apiece, nor is that given to them as executors; 

therefore ſince the teſtator has made no appointment, the 

truſt muſt reſult to the executors, and no one can ſay he has 

a title to the reſidue, ſince by law it belongs to the executors, * 
+ and the teſtator himſelf has taken notice of the legal privi- [ +292 ] 


leges and advantages of an executor. © 


In the caſe of Milner verſus Hooker decreed by your lord- Ifparticular 


Mr. legacies are 


ſhip April 1726, Mr. Milner gave ſeveral legacies to Mr. legacies are 
Hooker his executor, and allo. deviſed to him all his real £2 to the 
eſtate, and legacies likewiſe to his next of kin; the next of nd te ws 

kin filed a bill againſt the executor for an account, and a di- next of kin, 
{tribution of the reſidue, aud your lordſhip was pleaſed to 2 reſidue 

ſay, that the teſtator having given legacies both to his executor — 

and next of kin, the law muſt take place, and to decree the the execut- 

reſidue to the executor. Mr. Mbeeler, in this caſe, is ſon of or. 

the teſtator, and has no perſonal eſtate deviſed to him, and 

the teſtator has provided for all his next of kin, which is a 

plain indication he deſigned the executor ſhould have the re- 

ſidue, ſubject indeed to any truſts. he ſhould appoint, and 

therefore he having made no appointment, the plaintiff to 

whom it belongs by law muſt have it. 


Mr. 


| ts 1%; Ss ? LESS EP 
Be Num. 8. Hill. 1529-30. 
% 17 '3 * 
. * n 8 1 * , * 
LY * £ a" ® 


.. a ern 478, though that was a decree of their-owa houſe 
# Mr. Solicitor General far abe defanclants 


Where a legney in given Jo htewevubor, or vin enen, 
equally to be divided between them, it would be miſpending 
time- to ſhew that the Courts of Equity have always taken 
this deviſe fince the caſe of Pofter and Munt, as an implied 
intent in the teſtator to give the iexecutor no N and m—_ 
decreed the Teepe to be diſtributed, tt} 


But it is ſaid, that in this.coſe dogacies are d ee the 
younger children, who are the next of kin, and ſo the im. 
plication is equal, and the law muſt take place in favour of 


{ 4293] 


on | 1 915 Ne . Bi 8 rk. N 1656 
1 5 Jaw the exegntar b Init 40 hk ee at it 5 
"| Sever .taken from him hy this Court but where it appears to 
6 be;the intentiqn of the feſtator be Melt got have it, which 
7% the defendants wauld gather in this caſe from the particular 
4 4 legacy, by the wards af the teſtator the plaintiff is to have 
ny the dame adyantages by being exęqutor as his brother £ | 
1 but the 100/. was pot given to him i and in confi 
ng: deration of his taking, PAR. bimfelf the burthen af the ex- 
1 ecutorſhip. But ſupp this a particular legacy to bim 2³ 
mA executor, it is not a manifeſtation of the intention of the 
{4.8 teſtator to exclude him from the reſidue. A particular le- 
Wy gacy is generally thought indeed to be given by the teſtator, 
1 with a A4 eſign to exclude rhe executor, but not where his 
3 intention appears ſtranger to exclude the next if kin, far 
if even where there is equal reaſon to preſume he fel! igned the 
170 reſidue to the one as to the other, the preſumption 5 
17 in favour of the executor, who has the law with bim; and 
3 the truſt not being declared, it is as if no truſt had been 
|| [ mentioned : But t e ſecond codicil ſhews that this Was the 1 in- 
1 | * {tention of A to give him all the legal 8 my 
1 l dere mat an executor, for the legacy of 10a/. cannat he called 
Is the teſlator cn Advantages, and we muſt conſider that the gteſt — 2 v3s 
0 often de. taking a proyiſion for all his children, and we have prove 
1 | weer, that he often declared that his daughters ſhould have. but 
Ty kin ſhoutd 1000l. apiece, ſo that to decree them a ſhare of this reſidue 
Fi have. only would contradict his intention, and 2 15 haye . - 
14 r lowed to be read in the Houſe of they 
1 en. 67s, Jecreed upon them, cantrary to the caſe of on, one offer an A, 
Fil 
5 


the 


— 
Sr 


2 —— OE OI 
7 — es 


* Term. 3. 2 1749-30. 5 


$4524 the executor: But nothing is given to Mrs. Sharp, by the 
unn er codicil, but the teſtator having given her 40001, on 
1 7 ber marriage, reveked her legacy, but the Court has in 
many cafes decreed a diftribution of the reſidue, where the 
next of kin have had particular legacies ; the next of kin 
take by the law, by the ſtatute of diſtributions, not by the 
intention of the teſtator, Þut the:executor can take only by 
the will and intention; and ſince he deſigned to give him ſo 
much only, the next of kin come in for the reſidue, e 
out any regard to the intention of . teſtator. ee 


But it is further objected, that in this caſe the reſidue is 
expreſly devifed to the executors in truſt, and that ifince no 
truſt is declared, it reſults to them: This is the àrſt time I 
ever heard that a man could be a truſtee for himſelf, but the 
very end of creating a truſt, is to {everthelegal eſtate from 
the equitable eſtate ; and it cannot be ſaid that by making 
them executors he defigned them the advantages the law | 
gives them, becauſe he has deviſed away all the reſidue, but 
2001. and there is n room to imagine that the teſtator de- 
ſigned them any more; he had ſome deſign to give it to cha- 
rity, if not, it remained undiſpoſed of : So here, by the ex- 
preſs words of the will, as well as by implication 3 'the 
particular legacy, the executors are truſtees, and when: no Abt. Caf 3. 
truſt is appointed, this Court has always declared them to be 12, 26, 32- 
truſtees for the next of kin: If a deed of gift 4s made on 
ſuch truſts as the donor thall declare, and he mabes no de- 
claration, the truſt ſhall refult to the heir at Jaw of the do- 
nor; and the equitable eſtate ſhall not go to the — _ 
was defigned and made ufe of barely as an re N | 


By the codicil the phintif muſt be coriſidered AS acted, 
as well as George, for he is made executor for the fame: uſes, 
intents, and purpoſes; ſo that if George was net intitled to 
the ſurplus, the plaintiff cannot; one of the uſes he was 
made executor for was to be a truſtee of the ſurplus, and the 
+ 2001. was given to them as-executors, ät is given to them * 1294 15 
by the name of Nr es and ES are to A tout? of 
che reſidue. 


The plaintiff, * gay. is ER 4p for by the i 
eſtate, and the daughters advanced; but he has a real eſtate 


o the of 2000/. a year by deſcent or ſettlement, and the daughters 
im- have only 4000). apicte, Which is a ſtrang circumſtance in 

ur of their favour ; and the ſurplus is not above goed, and the 
the her executor was only a brother to the teſtator. 


They 


v8: Hill. 1729-30. 


They have read proofs; that the teſtator intended the 
dnughters ſhould have but 1000/. apiece, on the authority 
of the caſe of Littleburry and Bucklty, 2 Vern. 675, that x 

witneſs may be read in affirmance of the right of the execut. 

or, but not in diſaffirmance; whereas he muſt be read firſt, 
before it can be known which way his evidence goes; but 
what the next of kin take, does not ariſe from the intention 
of the teſtator, but from the ſtatute, ſo the defendants are 
intitled to the reſidue, whatever was the intention of the 
teſtator. Dis m1. 3 1 


£ 


Lord Chancellor. _ 
Poſt Cal. Let this cauſe ſtand over *till- Monday the 23d day of 
„%. 5. Het mat: ee e fort Rn 


Cafe ss. Thurſday, February the I ath. 


ian ere 
F IX) AF JC 206 


155 HAWKINS verſus. CROKE. 


1 THE defendant being in contempt to a ſequeſtration, for 
ws 6 1 want of an anſwer, the plaintiff obtained an order to ſet 
11 : daovn the cauſe on the ſequeſtration ;z the defendant at the 
l day obtains an order for a week's time to anſwer, and the 
| cauſe to ſtand over in the mean time: The defendant puts 
in an anſwer, which the Maſter reported infufficient, and the 
cauſe is ordered to be ſet down again; the defendant puts in 
a further anſwer, and an order is made that if the Maſter 
did not report it ſufficient in four days, the cauſe ſhould come 
on again, the Maſter reported the anſwer inſufficient, the de- 
fendant put in a third anſwer, and the cauſe coming to be 
heard, his Honour adjudged that the cauſe ſhould be heard 
on the ſequeſtration, and decreed the bill to be taken pro 
confeſſo, that it was an indulgence in the Court to adjourn the 
- cauſe *till they ſaw whether the defendant would put in an 
anſwer, and that he had abuſed this indulgence by putting 
in anſwers that were inſufficient ; and which ſtrictly ſpeak- 
[ #295 ] ing, + were no anſwers, and that the cauſe was firſt ſet down 
regularly on the ſequeſtration, and only waited to ſee if the 
_ defendant would make a proper uſe of the time the Court 
had given him. eee en e 


An order was made on the motion of the defendant, that 
it ſhould be referred to a Maſter, whether the decree was 


4 


"£5 


ſhewn that a bill was ever taken pro confeſſo, after the com- 


De Turn. . 1729-30. 


regular or not, and che elne woved-! to diſcharge. this 
order. | 49 


The denne the ee zacllted, 892 this Jerks "alloy 
was irregul + thecauſe. they had been ſervedueinh/a: ſubparna _.._ 


to put in 2, better anſwer,” and hach paid the, colts; and if a 
defendant; will: not anſwer,. 2 plaintiff's bill is, taken pro con-. 
ſeſſo, becauſe he has no opportunity to put the, matter in iſe „ 


ſue; but he may join iſſue on our anſwer; and; ſeveral things 
in the bill, which. by this decree are to be taken pro confeſſo, 1 
are exprelly denied i in the anſwer z and no precedent can. dee 


$3 * . 


ing in of an anſwer. An i inſufficient anſwer, cannot be ſaid 3 5 


to be no anſ\ wer, it is a good anſwer in thoſe Points it is not in- *. 1 


ſufficient, or it ought to be taken off the file, and; the proper pradtice .. 
officer would be obliged to certify that an anſ\ wer was filed; we againſt 
and ſhall the Court, contrary to that record,” decree the bill mig” | 
to be taken pro confeſſo? but the anſwer being in, the plain- ever ſince. 
tiff ought to have taken the uſual, courſe of the Court, to | 
oblige the defendant to ey; in a ſufficient anſwer. 
i vn 51 Fes GS SAIL IE A x at, ol FA 
Lord Chancellor. + eee 23413579 50 ann 
This decree binde the 1 l as * 8 3 If x TR 
and therefore the order of reference muſt be diſcharged, for is made 9 170 
if there is any error in the decree, it is an error of the . de 


judgment, and. the defendant muſt petition to rehear it. Jarſy, th 
caypſe muſt 
| be retard, bot it canhgt be referred to A Mater for irregular. beit Cat. 798. 
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MINUEL = SARAZINE.,, 120 3 Rolls. 


THE teſtator was indebted to the plaintiff 42 1. and be- Al 
queathed him/aAegacy! of 400/./ this Heing leſa than the debt 166 ran” 
ſhall not |, in "= ſatisfaction. Ne! US dvo. 3 in Canc. the geht 
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OE ner verſus HARE, BN 


Rolls. | 
The plain- Caprang Rodney 77 5 bm againſt the Colonel and the 
tf baving Agent of the Tegiment, for n account of His pay, and che 
ene pay of the company z and t6 fer aſide five tated accounts, 


| py My ligned, errors excepted; 'and he aligned one Keogh on 


counts, the fifty errors in the accounts, and the cauſe. comin 
wor ve 9 5 the Mafter of the Rolls made zn order, that ih 
plainetf fhould pick out thoſe'errors he would inc on, anfl 


made an 


order for give the defendants a note bf them, and conſent to raive the 


Tort 


him to ick reſt, i the Court ſhould be of opinion Kat the were not 


Led wal errors; but if the Court, he ſaid, ſhould 92 5 zem error, 


on, ard that would be a good cauft, either to decree ati e 


2 og or to give _y plaintiff aliberty't to ſurcharge or anky. . 


reſt, if he 
mould be of opinion they were not errors, if he chought them er be would either opti 
accounts, or * ny: leave to forchargs or 17 80 by 1 1 


SS ET The defendants hols pleaded i in hes theſe five tated ac- 
nefſes have counts, began to read pre to their plea, and no replication 
been ex- being filed, the Maſter of the Rolls made an order, that the 
anived, - replication. ſhould be filed nunt pro tune, und Faid that Tuch 


We + 3g orders had been often made after à decree; but the Aclen- 
dle ee Court dants inſiſted that then che eauſe would not be at flee, for 


ar the bern want of their rejoinder, aud that chough they migtt Gen 
N gratis, the plaintiffs could not compel them without. a ſub- 


der a de- 
| we will pœna; but the Maſter of the Rot held, that the cauſe was 
order a re. at iſſue by the replication, for the iſſue is offered by the de- 


plication to tendants traverſe, and e s ol a fiction of the 
hula Court, and is never actually fil G, 


tun „„ | „„ 
A Aue i is at iſſue by the * and qo is ever aQuall fl. 


— „ 


„11 15 N # 
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G © STEIGNES 5  STEIGNES. - e 


| Fg * Mr. Solicitor General for the plaintiff, 


BARON Steignes made his will in French, « 3 gave his 
« wife, beſides all his moveables, plate, jewels, pictures, 
© linen, &c. (except his three books of miniature and his 
hole library) Goo. South Sea ſtock; and the queſtion 
is, What paſſes by the French word meubles, which is 2 


2 5 * Kc c MAS = _ CEE K 
; RR * þ * 1 * * * * 
977 CITY 7 17 — : * j l 


Te eb ated riovendies' in tlie 1nnn; probatꝭ is anneaed, 27 37 
e by Re de wank ge; Bur in the French fignißes only N 
0 houflisha- goods, ſupetteſtitia, The wife 'inſifts tha by this 

2 word all the perfenał eſtate is desiſed to her; Whereas the 

n other words- confine” the feriſe of it, and ſhews the reſtaror 

only meant it of things corporeal, as plate, jewels, knen, 


and the He. caß never 22 to foreign things, the ſevr- 8 
ral ſpecies e onatmerates are cor goreaf; and there is n pe-. 


ty de cification of any thing incorporeal; fo, ſtocks and debts do 
at the not ps: And it the + eoneluſten of Vis win ke deviſes alt-f +257 1 
n, and bis other pretenees:! to Bis wife, or för the benefit of his 
ive the adopted ſon ; which takes all his debts out of the word move- * 
re vor WY ables; and tile intention of the reffaror is alfb Pair from 
errors, another clauſe of his will, whereby if his wife marries he gives 


her the plate, jewels, and other po in the firſt clauſe, | 
for life only. 191 ity nn | 


\ 


Mr. Attorney General fon ' hy 9 


The word mobeabler in this will cannot be confined to 
houſhold goods, for then there would be no reaſon for the 
exception for his Ibrary ad three books of rmiature would 
5 by the word moveables, for they are not houſhold 


s, nor are they comprebended under the pietfoutare. 


Nor is the. word ned; to be thin 8 but it is ö 
to be extended to ſtocks, debts, c. for bona mobilia not 
only comprehends. all corporeal things, but-right, credits, and 


_ all perſonal chattles. N the plaintiff ſays, the teſtator has 
4 rol reſtrained this general ſenſe of the word, by uſing it with the 

; yords,, plate, 9 1 pictures, linen, which ſhews he meant 

Colin of that kind, but the 3. lainly intimates that 
” the teſtator did not intend to,confine the word to thoſe par- 
E ticulars, but to take in other thin 3 * leaves the ye to 
. nn in its full legal l ED 
Maſter of the, Rolls. &©t5712-..07 8 

e his I am of opinion thas PRs 1 a in | this will 1 PR 
ures, prehends only eorperedt tmovendles, though: if there was no- moveables, 
1 his thing to reſtrain the meaning of it in this clauſe or in the in its full 
tion cr parts-of the will, the word! would take ir" the while inter- 
ran- rely perſonal” FEOF" The words: plate, Jewels, Nenne fon chat · 


ated | 1 tles. 
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1 linen, will not eonfine the generality of the word, 0 
tends only they are only corporeal, things, for &c. muſt ſignify et core 
to corporeal nobilia; nor is the ſenſe of it reſtrained Aby the exception: 
RING But the teſtator, by ſaying; that his wife; ſhould, have Go. 
I give to South Sea ſtock, beſides all his moveables, ſhews, that in his 
my wife, underſtanding of the word, moveables would not compre. 
pos all hend ſtock ;-for it would ba-abſard to ſay ſhe ſhall have all 
. ables, my ſtock, and 6000. South Sea ſtock beſides, and he has 
„plate, given away his debts in another clauſe, and the word cannot 
. bees be confined to houſhold goods, for he has 3 men- | 
1 I an yp" * tioned bis jewels, which are not houſhold ory 394003 5 
(except | 

6 (except bokks of er Ae my library) 8 8. S. dock. Je. rol. mh, 
Went, 430. Jon. 225. , | Spark verſus Denn. Sxbink. Part 7. ſet. 10. n. 5 


* 


1 + uu Nile the 18th. ON 
aſe 1 . 
Nell. lock vER & u-, plaintiffs” 8 


Mr. Attorney General for the plaintiffs, | 11 

THE plaintiffs filed their bill for a legacy of 2000 FER 
to Mrs. Lockyer by the will of Mr. Tolſon ; and the executors 
inſiſt by their anſwer to deduct out of this legacy the value pf 
a diamond necklace and other preſents, 'made to Mrs. Locker 
by the teſtator, to the amount of 420. Mr. Tolſon was re- 
lated to the young lady, and intimate in the family from the 
time ſhe was two years of age, and often declared that from 
that time he had given her a legacy in every will he made; 
and a marriage was conchuded between them, and he died on. 
the very day that was fixed for the wedding; no condition 
was annexed to theſe preſents, but they were an abſolute free 
gift, and worn by the lady in the life-time of Mr. Ton; 
and the marriage broke off by the act of God, not by the 
default of the lady or her parents; and if the executors have 
a right to theſe preſents, they may bring their action for 
N but cannot ſet them ! in this wy: by way of dil- 


hav 1 * 1 Tits 10 755 A I 
eee mt 4 Mr, Solicitor General for the. le defendants. bande 
un 277 | gl: oicttet 0. 8 


| If theſe preſents ; 980 beloga 3 the Plaiatifb, Put 2 be, 
1715 | conſidered as part of the perſonal eſtate of Mr, Te 


ak — en gang tate OA ad ww c 


my — — 2 ptmuy 
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Court will not decree the executors to pay tlie legacy, unleſs 

the plaintiffs give up theſe aſſets, or allow for them, though 

the teſtator uſed no conditional words, when he made theſe 

preſents; they were not given to the plaintiff abſolutely, but 

the nature of the gift muſt be collected from the time and 

other circumſtances: The treaty of marriage was then de- 

pending, and every thing prepared, two days were ſet for 

the wedding, and theſe preſents were made after the firſt day, 

the plaintiff's portion of 5000/. which was paid and ſecure 

to the teſtator, has been repaid, and the ſecurities delivered 

up by his executors, who think it as reaſonable that theſe 

jewels ſhould be reſtored likewiſe, becauſe they were preſented 

in view and contemplation of marriage. The plaintiffs al- 

low, that if the lady had refuſed to marry, the prefents 

ought to be returned, but if the marriage does not take effect, 

whether it ariſe from her default, or from accident, if the 

party who made the preſents is in no default, his repreſenta- 

tive will be + intitled to them, 1 Vern. 432. Hammond verſus [ +2909 ] 

Hicks, a man and woman being about to marry, ſurrender A man and 

their reſpective copyhold eſtates to the uſe of them two and abu to 

the ſurvivor, the man dies before marriage, and the woman marry ſur- 

enters on his land, and after thirty years quiet enjoyment, render their 

ſhe was decreed to ſurrender to the heir, and account for the ee . 

profits, as being a truſt for the huſband: and his heirs till the them two 

marriage took effect. The difference between this cafe and and the ſur- 

ours is in our favour; if the marriage in that caſe had been 2 

ſolemnized, and the wife had ſurvived her huſpand, he could befole mar. 

not have aliened the lands from her, but if the marriage in riage; the 

this caſe had taken effect, theſe preſents would immediately woman en- 

have been in the huſband's power, and if the wife ſurvived ande ng 

him, they would have been heirs only in cafe he had not diſ. after 3e 

poſed of them. 1 e eee C +117 years quiet 
| , R 5 . + 4.» e 

was decreed to ſurrender to his heir. 


Mr. Lutzeych. 


"DS? IEC p 281 - 1643 
Lord North quoted this caſe, in the caſe of Beaumont ver- One in- 


IF &S' * 1 . * . t ndin A 
lus ————, 2 Mod. 1 40, a perſon of quality intending a 09% 


marriage with a lady, preſented her with a jewel, and. the with a lady 


marriage not taking effect, he brought an action of detinue — oa 
2ganſt her, and ſhe taking it to be a gift offered to wage he 3 and 
; or 2 1 | 1 3 the mar- 
Nage breaking off, he brought au action of detinue for it, the Court would not ſuffer her 
0 Wage her law, becauſe the property was not altert. 0 . 
| aw, 


| De Term. S. Hill. - pv 
4 law, but the Court wers of opiniony/ that the property was h 
1 not changed by this gift, being to a ſpetial intent, and there. | aj 
fore would not admit her to do it; if the man indeed breaks m 
off the match, it is an injury to the lady, and he is intitled w 
to no relief: But death is an accident 8 oY has eden 2 ſe 
. 70 tO. ſe 
e BW Attorney General's reply. e 


The 8 fa the particular nature of this gilt make a 

it as much conditional, as if the preſents had been given en- h: 
preſly on condition, but they were given to the plaintiF ab. U 
folutely, and out of kindneſs, and not barely on the account c 
of the marriage; and if the teſtator had been aſked, whether th 
the lady was to reſtore them, in caſe. hedied-before the mar 2 
riage? he would have thought himſelf affronted by the quel- WY 
tion, and how can the Court with certainty declare he in- th 
tended they ſhould be reſtored ; where two perſons come ac- nc 
quninted only on a treaty of marriage, no other reaſons can Wl th 
be aſſigned for the preſents, but here the parties were related, to 
and acquainted many years before the treaty, and the legacy WM ci 
he has given her ſhews he had a kindneſs far the lady; ab WM th 
ſtracted from a view of marriage, but the executors ſay, theſe it 
preſents ought to be given back as well as her portion: A Wl in 
ſettlement was made in conſideration of the portion, but the an 
uſes were to the teſtator and his heirs till the marriage took ul 
_ effect; ſo his own eſtate remained in him at the time of his Wl i: 
death, and the uſes of the ſettlement never aroſe, and there WW up 
fore the money was returned, becauſe there was not Quid pro Wl :: 
{ +300 ] Go. Lit. 204, a. If a man gives lands to a f woman Bl :; 
Sau matrimonii prælocuti, and ſhe reſuſe to marry him, of 
yet the ſhall hold the eſtate, and a fortiori, if he dies; and th 
theſe preſents are made in contemplation, but not on condi WI thi 


tion of a marriage; and to do a thing in view, and contem- Ie 
plation of another, is not the ſame as to do it on condition; WW tak 
and though the party is diſappointed in his views and expecta - n 
9758 that is no cauſe to refund. - 

h 31 0 
Maſter of the Rolls. i * ten 


This pentlawan was related to, and began an early ac- i (5 
quaintance with- the lady, even from her age of two. years, 
and he declared that from that time he had always remem- f »« 


bered her in his will; this-intimacy. increaſed with her q, 200 


and when the grow to e proper an, he made his a 4 I 
| fuſe 


CO ee — — 
hy - - 


aks 
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her with the approhation of her parents, and a martiage wasn 


* 


* * 
4 
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2 3 
2883 
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creed. on, her phrtion paid and ſeeured; and à ſettlement: FD 


made; and pending the treaty he made her ſeveral preſents, 
without any declaratihn to defeat them, and two days were 

ſet for the wedding on the firſt it: was put off, and on the: 
ſecond day he died; by his will he ges her a legacy of 20d. 
erpreſly for the kindaneſa he had for her, and that he deſigned 


and J am of opinion, that if the defendants the executors . 


had a right to theſe preſents, either in law or equity; they 
ſhould not be obliged to bring an action or a bill for tlie re- 
covery of them, but might deduct the value of them out of 


the legacy 3 becauſe it is common juſtiee if a legates brings te « legates- 
a bill, and has poſſeſſed himſelf of any of the aſſets, that he brings a bit 


ſhould take them as a ſat isfaction pro tanto; but I think in r $56 


this caſe the executors haxe nig right to theſe jewels, becauſe and has any. 


no condition being expreſſed, the law prima facie, preſumes of the affers - 


the gift to be abſolute, andi is · not fond to create a condition inbis hands, 


. . X „ * h Ec "a 
to defeat it; the queſtion then is, Whether there are any — Þ 


circumſtanees that imply a condition. If no motive for be put to 


executors, 


theſe preſents could be aſſigned but the marriage, then indeed jheir ation, 


or bill for 


i would be more reaſonable to ſuppoſe this condition; But them, bot 
in this caſe there are õther motives; he was related to her, the legates 


pe RY 


and had a long and intimate acquaintance with her, 6f _ take 
which the marriage was only the effect and conſequence, and MM 555 | 
| * * 4 a ow a on 
it would be too great a ſtrain for a Court of juſtice to fix pro tanto. 


upon this motive, out of ſo many others. But ſuppoſe this A marriage 


a recent kindneſs, ſprung up from the intention of marriage, agreed 
e 


a portion was paid, and a ſettlement made in conſideration 90, 0 


of it, and the marriage; all this was reduced'to writing, but was related 
theſe preſents were not brought into the articles as part of to 
the conſideration, and therefore ought to be excluded; but Ann 5 
| go more upon the nature of this giſt, which ought to be with her 


taken in an honourable ſenſe, and though the huſband by from her * 


marriage would have become owner of them, yet if he had 85 of two - 


declared that in caſe of marriage he deſigned to take the Yes: Kee 5 


from her again, they would be f no preſents walls his of | +301 ] 


tentation of a kindneſs would vaniſh, and the treaty be 'A treaty he 
mere bargain. If lands are conveyed Cauſi matrimonii præ- makes her 8 


ent of 


locuti, the man cannot aver the cauſe, but the woman may, jewels, 

RS ; 5 Ep _ wien the- 

vere in his life-time, he died on the day fixed for the wedding, and leſt her a legacy of 

22 preſents are to be conſidered as abſolute gifts, and not as given on condition 
marriage. oo þ. 2 | 7 | * a + 

If lands are conveyed Cauſi matrimonii prelocuti by a man to a woman, tho ſhe re- 


fuſe to marry, the ſhall hold the lande. bu 
Ru | * t 


1 ” 
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# $ 
7 : 75 
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1 * 

, - 8 
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5 preſents becauſe the Court is always againſt wagers of law, for 
made by an of perjury, and is defirous to have matters Fairly e in if. 


. Tor! 8 FY py 


Whether time ſhould be allowed to bring compu 
wage her law, in which the Court would not ind 


fear 


— ſue: Here all the particular cireumſtances take away 15 * im- 
2 be Plication of a condition, but if they were all away; 1 


conſidered it becomes a Court of equity to co__ 22 2 mad by n 
| 0 Y e 3 2 gifts. 
Caſe 163. 


„* ebr tt the . 5 


Cancel! bs 3 
lor's, houſe. ee? ANON NHS. 50 1 1 


Lord Chan- "40 2 Gy * 


cellor. * n 


A attachment for non · performance of an or 
turm of an one in the Fleet, is directed to the warden of the Fleet” and 
ws ina ſequeſtration. 
ance of an 


order againſt one in the Fleer, tho next proceſs i a benen 


ker nun on his return that he is his F * move for Pl 


: ” 
„ 


2 . ANONYMUS. ee 
lor's houſe. THE Maſter of the Rolls ſaid, that als plaintiff may 
8 move to amend his bill, on payment of twenty 1 — 
Bodem die. coſts, after a demurrer is put in, if it is not ſet 2 to be 
You may argued; and after it is ſet down, on payment of the coſts of 
amend a , the demurrer, and the regiſter being W as * to 


biil, in 
eonon s the difference. 


coſts, after 
a 76 mn is put in, bot air un fx pm . it you amend, you py 
the coſts of the , 


s 


but in both caſes ihe condition wult ba suppen of nicered, 
and if the wn refuſes to: Denen 
but here no condition is sithier ed or averred, but | 
ſuppoſed or fancied, and they were abſolute preſents, — 
Put in poſſeſſion of them: The queſtion in 2 Mod. was — 4 


g & 


B TF PAAR 


N N +, - # þ 
x E „ 
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ell ; Ib Be 1 * 
\ 3 W % k 
— Or. 4 5 3 PLS 5 * 


no truſt is appointed, and they are to dedu 


to the ſurplus, whether the truſt of it belongs to the next of 
kin by the ſtatute of diſtributions z or whether, (Sir George 


Vizeler being an itiahitant of the province of York) it is 


not ſubject to the cuſtom of that province, as if Sir George _ 
had died inteſtate, and ſo one moiety will go according to the © 
cuſtom, and the heir be excluded from his ſhare, and the 


other according to the ſtatute of diſtributions. By the 4th. 
and 5th of V. and M. ch. a, the inhabitants of the pro- 


vince of York may diſpoſe of their perſonal eſtates to their 


executors, or others, as they ſhall pleaſe; and the widow 
and children ſhall not claim by the cuſtom, The Legiſla- 


#4 
_ 
- 


Caſe 165. 


At the 


3 — | 
FE, los houfe, 
$$ 2 Lord Chan- 

THIS is the ſtrongeſt caſe that can he againſt the execùht- 


1 


The next queſtion is, ſince the executors are not intitled . 


ture, in making this ſtatute, had it not in their view to dif &; 


tinguiſh whether a perſon died inteſtate in equity, though not 


in law, but whether he made a will, or died inteſtate at law ; 


and the cuſtom is only to take place where there is an — $76 <1 


niſtration ; but Sir George J/beeler made a good will in law 
bis whole eſtate, ſo the cuſtom is out of the caſe, N 


\ A 5 


% 
a W 4 
5 : 7 * 1 
1 . ; 
Dr. 1. 
X F * 
* - 


f oa et ht N 
The 4th and 5th of V. and MH. only impowers an inha- 
bitant to make a will, notwithſtanding the cuſtom, but Sir 
George Wheeler as to this relidue died inteſtate, or the ſtatute 
of diſtributions could not operate on it, and therefore ſo much 
is out of the ſtatute of V. and M. and the cuſtom muſt 


operate on the moiety of it, and the reſidue being in truſt. 


made no appointment, the executors muſt be truſtees for 


ole perſons who are intitled by law, and the cuſtom in this 


Place is the law, 
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. George Wheeler has not made a compleat deviſe, but as 
dW ,, to the truſt of the reſidue has died inteſtate, and therefore ti 


7 


ſince your lordſhip has declared the executors are not intitled m 

to it, why ſhould not the truſt of it go to the perſons. who bi 
are intitled by the cuſtom, as if no deviſe had been made of in 
tit, as a reſulting truſt will go to a ſpecial heir in borough tc 
 Englifty or gazelkind.” 0 215 PE 


* ene ee 


Ty Fa 


ID TT ths = 


Itaninbs,. This is a new caſe : By law the executor is intitled to the 
bitant of Whole perſonal eſtate, which is as old as the cuſtom, which is 
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revive on the benefit of all parties to appoint a receiver and to ſtay 
appeal, but waſte, for it is ſworn that no care is taken of the real eſtate, 
„ 1 but that it is let to run to ruin, we are heirs at lawof the re- 
9 i verſion of the third part, though the will ſhould ſtand; and 
miniſtia- as ſhe is tenant for life, ſhe is anſmerable for any waſte com. 


. mitted by Arne n 5 


L ons * + Mr. Solicitor General for the defendants. 


It is a 8 Whether the ſpiritual Court 1 a "ee 
to call in the effects or not; if they have, then the orders to 
pay in the 3000. and to pay it out again, were good and le- 
gal; if they have not, then it was right in the Court to re- 
turn the money to Lady Oſborn, which was called in without 
authority ; the bill is brought to impeach the will, or that 
Lady Q/born the executrix, may be declared a truſtee of 
reſidue of the perſonal eſtate for the next of kin. The vil 
A will of as to the perſonal eſtate cannot be litigated in this Court, as 
r was ſettled by the Houſe of Lords, the 11th of March 1727, 
cannot be in the cafe of Kerrick and Branſby; and ſhe cannot be con- 
conteſted in ſidered as a truſtee ſor the next of kin, becauſe ſhe is the 
_— only ſurviving ſiſter of the teſtator, and has no - particul 
30. legacy left her; but they ſay they are proper to pray an in- 
junction to Fur the effects, becauſe we may make an ill u 
of the probate, but they forget Hat here is an adminiſtra- 
tion pendente lite, and if the ſentence is ſuſpended by the 
appeal, the Iis is ſtill pendens; ; but ſuppoſe the adminiſtra- 
tion determined by granting the probate, and not revived by 
the appeal, yet the preſumption is in favour of Lady 4 
ang they Have an abſolute inhibition on 1 * ge 
en 


# 


a_ e ˙²˙ tt GEE EIS . eons . 


a bi un ue 


citation to ty agen, "gi . operates on the ſervice of it, 
though ſhe does, not appear; and an injunction gut of th 

Court cannot be of more avail, ſo this is not like the caſe 0 

Powis and Ae ere the proper Court has iflued a pro- . 
per proceſs, there was a vaſt eſtate. in the hands , of a perſon | 
worth nothing, and though the probate as galley. in, it was 
made uſe of in the mean time to wy. ſeveral large ſums | 
and ſuppoſe even a ſentence, ſhould be given e the oh 7 
Lady Hrn will be intitled to one third” of he perſon 
eſtate, which is of about 5000ʃ. value, and ſhe has 08 
but 400“. and the plaintiffs have no title to call the money 
out of the hands of the adminiſtrator, becauſe he gave ſe- 
8 in the ſpiritual Court. | q 


Mr. 21 cad. 


12 » 
. 


In the cafe of Poꝛui⸗ Sears, the bill charged that 
the executor got in ſeveral effects, after the probate was 
called in, that he was only an executor in truſt, and was 
worth nothing, and yet had ſet up a very rich equipage; the 
defendant demurred, which was a confeſſion of the facts, 
and the plaintiff had liberty to move for the injunction, at 
the ſame time the demurrer came on to be argued : The true 
ſecret of this cauſe is, That Lady O/torn is above fourſcore 
years of age, and takes the whole ſurplus of the per- 
ſonal eſtate as executrix, and therefore if the plaintiffs could 
delay the probate during her life-time, no right would veſt _ 
in her, but Adminiſtration + Cum Teſtamento annexo, muſt [ 13171 15 
be granted to the next of kin of Mr. Wal, Yingham. 04 


Lord — 


/ 


There is no foundation for; a receiver, or an injun&ton te aenents.. 


ſtay waſte, for the affidavits only ſay that the eſtate is unte- put in to 
nanted and neglected, not that any waſte is committed, or — Till, 
againſt the adminiſtrator pendente lite, for his authority is and the 
determined by the appeal, ſo that he can receive no Morey ecutor is 
ordered to 

bring 4ool. he had received into Cdort, * adminiſtration pendente } is granted, ſer- 
tence is given for the will, a probate granted, and the 4000. paid back to the executor, 
the parties appeal, the Delegates grant an inhibition and citation, the e ws "0 
appear, and the Delegates not fitting, the plaintiffs file a bill tory and th 
Court denied an injunction againſt the adminiſtrator, or to bring ie 4001. but grant d 


an injunction azainſt the executor, to reſtrain him from receiving afty more of the aſſets, 


till anſwer and 


Fr order. * ki 


vot 


| 4-20 | 


1 has ty to anſwer for what he has received: 

17 I ſhould reſtrain the executrix from getting in the cee, 

5 and ſhe ſhould die inteſtate, the adminiſtrator, De honis non, 

Dec. would have the reſidue; but the ſpiritual Court have 

granted an inhibition, and cannot grant an adminiſtration 

BH till the Court fits, fo let an injunllloa go till anſwer, and 

1 further order, to reſtrain her from getting in any more of 

| | \ the aſſets, but not to bring in the zoo}. becauſe that was paid | 
out to her by order of a proper judge. e 
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Tusgſlay, April the tm. 
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a At the 
1 Chancel- 
BIRD verſus OWED Jor's houſe. 
THE defendant, on #petition to the Maſter of the Rolls 
obtained an order to examine one of the plaintiffs, and'the * 
prochein amy, ſaving juſt exceptions; and a motion was * 11 
made to diſcharge this order. 


Lord Chancellor. 


The order muſt be diſcharged as to the plaintiff, but not 
as to the prochein amy, for there is the ſame reaſon why a 
defendant may examine a prochein amy as a co-defendant ; A gefen- 
becauſe otherwiſe the plaintiff by making a material witneſs ca by or- 
defendant or prochein amy, might rob the other defendants der way ex- 
of the benefit of his teſtimony, and if he is examined to any ne. 
point he is concerned in intereſt, he may demur ; and amy, but 
though he is intereſted in the coſts, this is no reaſon Why not one or 
he ſhould not be examined for the defendant, but why he 3 


— 


ſhould not be examined for the plaintift. My 


* 


„ Ns... Saz. 
R | BY by the 
N . Chance 
BY the ſtanding rule of the Court, if the contemnor, jor's houſe. 
being examined on interrogatories, denies the contem | 


. | a 8 wo „ Eodem die : 
A proſecutor may take out a commiſſion to prove a contempt, a0 3 can 
name but one commiffioner, and cannot examine witneſſes, but may croſs examine the 
proſecutor's, but the Court on application will give him leave to examine witneſſes to ſome 

ſpecial points. | ; f * 5 oa , 


. proſecutor - 


[ 


3 
: N . —_ * 
* 
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: 5. Far pn Pub 1730. ; 
3 So 2 proſecutor may take out a commiſſion to examine witneſſes to to | þ 
E [+313 ] + prove . and the contemnor can name only one com- r: 
1 bY | miſfioner, and may croſs-examitie the proſecutor's witneſſts, p 
bdaut cannot examine any witneſſes for him; but on Proper 2 
3 | affidavits the Court will give him leave to examine witneſſes t 
= to ſome ſpecial points, ag the Lord Chancel or did in this & 
4 v1 caſe, and declared that he thought it a very hard rule; and li 

that ſince the proſecutor might examine one in contempt on 
interrogatories, 1 o to be content with his ag | 
Boy ſe 
Cale 278. 7; | Wedneſday, April the 15th, tu 
Lord Chan pe 99 
cellor. \ M O T. I O N 8. j | Ne 

Sir JOHN HIND COTTON and Lady COTTON | 

verſus 1 N . 
Ant. Caf: la 
117 IHE defendant now Bend fon. cauſe, why 3 th 
2 . ſhould not be made abſolute, that he had put in a new an- his 


þ deere ſwer; and the Lord Chancellor allowed the cauſe, and ſaid, g0 
ſhould not the plaintiffs muſt proceed upon the anſwer according to the ot] 


—_ _ of the Court, as in other cafes. ; "8: ho 
againſt an h 2 all 
Hſayr, aſter he comes of age, that he has. put i in a new anſwer. | \ his 
| Re | he 
Caſe 175. Vednęſday, pril the 22d. a „ e 1 N 
N. CES TER verſus CHES TER. 
cellor. "= „ T 
| Mr. Wi {ls for the plaintiff. | 5 "i « { 
| 
SIR Jobn Cheſter by a ſettlement in 1687, Wich on tis ; 
marriage by Sir Anthony his father, being tenant for life, re- 3 
mainder to truſtees to preſerve contingent remainders, r 
mainder to his firſt, and every other ſon in tail male, re- 6 
mainder to himſelf in fee of certain lands of the yearly va Wi 
; of 110d. on the marriage of his ſon William in 1716; Si wit 
Jobn and his ſaid ſon joined! in a common recovery. of the at! 
=. | ſaid lands, in truſt, as to part of the value of 400ʃ. a year, the 
4 to the uſe of . MWian for life, then to Penelipe his wife for exe 
if | life, for her jointure, and as to the remainder, to the uſe of tro 


| oy, Kam for life, remainder of the whole A A8 dea 


ES . 
— — 


n 
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TON remainder af to the. rs i * SE, 141 
fohn 2 th = 77 
| 2 2 4 HY! Outs $4 JE 198 LID 
Sir 1 on 0 marriage of the defendant his fon In, ; > If +] 
ſettled lands of the yearly value o 16008, to the uſe « 24 5 
for life, remainder of part to his wife for life, ye ef 
ture, remainder of the chdue eg Jobn fe rife, rea or 5 
the whole to truſtees to preſerve e the c in. = 
remainder to the. firſt, and every other oy. FF. mar o n n 
tail male, remainder bo Wir Ja in les. dat ws We EY 


Sir John Che zen being being thus f. 5 ed TR the FOOTY of thefſs 
lands, and of other lands in poſſeton, made his will dated 8 
the 2 Ich of January 1725. and deyiled do bis on William and 5 
his heirs, ſome few parcel of lands in poſſeſſiqu, and 
goods in his houſe at Lickleftoy 3 and 9 legacies” to bis 
«her children, and to his ſon Ja, the furniture” ok 1 . 
bouſe at Chigl for life, and after his death to his ſon ; * 
all his perſonal eſtate to his wife Frances, bis ſon John, al 
his ſon-in-law Mr. Toller, whom. kemetle executors, and then 
be deviſed to his wife, and his ſaid ſon-in-law, their Executors, 4 
adminiſtrators, apd aligns, * All his meſſuages, lande, f ene- _— 
© ments, and hereditaments i in Lickleong Marſton, and 7. Fo” _ 
grub, and elſewhere, not by him formerly ſettled or thereby 13 
* otherwiſe diſpoſed of, for the term of 2 hundred years, in ; 
© truſt, to apply the youry rents and profits, to ad his ex- 
© {anal eſtate in of his debts and legaci and whe! 1 
they ſhould be $$) paid, then he gave an 2 the faid 
© mefſuages, lands, tenen and ee for 

Van Chef, and his hers for ever? *. 


Sir Jabs Chefer, fog after the mitking this ei leg And 


a N 


Nr a 


de Villen bis fon, chen Sir William Cheſter, 1s finke' all dend 

Mir without iſſue male, kaving fix infant daughters, who as heirs ; 

be t law to Sir Joy Cheſter their grandiather, filed a bill 

V's their prochein at agaioft Sir Fab Chyfeer . heir - 


executors of Sir n Cheſter their ' gran ar 

truſtees of the terms of five hundred, and fix hu aer hr EN 

hmited * the * ſettlement of Sir Williom their fa- , 
„ „„ | 
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; | 5 Bt r * an ” * er =P 4.4 = 2 
= Sir John,; and though this is a queſtion at law, the plaintiffs 


It is an eſtabliſhed rule, that heirs are not t6 be difinherited 
but by expreſs words, and that if the words are doubtful, 
they are to be expounded in their favour. The defendant 
relies on the words, And elſewhere, none of the lands in the 
ſettlement are mentioned in the will, except the capital meſ- 
ſuage and ſome few parcels that lie in LicMefon, for all the reſt 
of the lands lie out of the three places particularly mentioned, | 
but the teltator goes on, Not by me formerly {ettled, which 
words explain his intention; he does not ſay, the eſtates not Wl u 
by him formerly ſettled, but all his meſſuages, Er. by tim WM | 
formerly ſettled, and therefore cannot paſs, and theſe words 1 
can be put in to no other purpoſe but to exclude them ; the b 
defendant would extend the words only to the eſtates ſettled, ti 
but then theſe words mult be rejected as ſaperfluous, forthe 
word 'E!/ewhere would. paſs. theſe rever ſions, though theſe 
words had been left out, and they are different from the 
4 words, Not by him formerly diſpaſed 2, for the, reverfions in 
Wo, | the teſtator were not diſpoſed of, but'they were pine i 
1 __  tled, and the words are of the ſame, fenſe as it the teſtator 
= had aid, All his lands not comprized in ary ſeriletnient, 0 
| the following words, Or theraby urhereiſs dipoed ,, ber, 


. — 
aa_ to 
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9 | that this was his meaning. e 
| 00 e ' Pp Gifs ee e 

;, Andthe teſtator's intention appears further from the other 
parts of, his will, the lands that lie in Zicken, Mat, 
and Ailbrobb, are fot above.4001. a year, andthe lands fettled 
in 1716, which are principally in queſtion; akg worth about 
11001. a,year, and if the teſtator bad defigned to pals the re- 
yerlion of theſe lands which are fo much more valuable, 
have particularly mentioned them ?' ?: 
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we. 1930, 


Uis perſonal Way, was near 1 to pay his debts 3 
legaties, and theſe remote reverſionꝭ were not "or - 
that purpoſe, | and Sir” Witham (Igler might'h have narred1 * 
revertion of the lands ſettled oh him. Pt SEO. OT e, 
rn Wii 10-03 agel zott Diggs 
The day; Wr we thiſe Werds Us not paſs) have bt 
above ob to I be" equally avided' among them for” heir 
portions. 4 1 4 : 4 +* "KK 85 ww} 
1 5 N 187 9 2 N 3 

Sir John deviſed ſeveral ſmall parcels of land in Fog to Sir 
Wi . Cheger of "a very i e of but” with — 85 

gard to the manſion-houſe, as the little piece FF gtöund 

which the water-houſe ſtands, that ſerves b capitaF” Al 
with water, and cony-hills which adjoin to the park and 

manſion-houſe, and therefore it is reaſonable to ſuppbſe chat 


the teſtator + defigned the reverſions in fee ſhould end 6 1316 


che ſame 2 to whom . bad N theſe FR S 
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the teſtator 1s ſeized o of i in poſſeffion, if it is of PAR pb deFan | FIet j 


ble value, 2 Ventr. 351, 1 Vern. 34 Wynne, and. Littleta al 
whereas the defendant would have lands of 1100/. a year, pals | 
by the words, Or elſewhere, though Sir ir e ray pen 

ticularly deviſed lands of 400k. a Jear. bark . aal, 


This caſe is very diferintfrom the al: of Sir Litton Strode.. 
rerſus Lady Ruſſel, 2 Vern. 621. there the words were, All 
my other lands, &c. out of ſetilement, and the reverſions were 
out of ſettlement, and the words were general, All my ober, 
lande, without any exception; here the firſt wor ds are gene- 
ral, and the following are by way of exception, andi it is l if 
the teſtator had faid, the ſettled lands ſhall go as they are li- 
mited, and I do not defign to diſturb the limitations, and theſe 7 
reverſions were not eſtates left in Sir John — but ac- 
tually limited to him by the ſettlements, though in ſuch a 
manner as he might diſpoſe of them. In the — of hieß; 
and Hyley, 3 Mod. 228, (which is very near the ſame with 
this) it was "judged, that the reverſion. did not paſs; and 
vhen a man excepts all his lands that are ſettled, -ſball. any. - 
one ſay, he did not mean his whole eſtate. in ſetclement, But 
only ſuch a 1 of it as be could not — e mot x Ye 4 
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I B en ot lh the teftator's I to be * 
= So Gdered, which in this cafe. was ts create an immediate fun 
Þþ for the payment of 15 4% ts and legacies, and therefore he 
= | could not deſign to paſs Ty remote revertions, and if they 
1 dog not. paſs to his wife and ſon-in-law for the, term of = 

ie do 28 88 to his ſon * e 
- ohn Chefter. | 
| Pivgt 


| words that 11 4 je mult. Ren? mn 
exception, a they are of no . for e 
"_ would paſs We words, < Or efſewhere. ; 
% "$66 203 He; t 
ung truſt 5 che term is to agi el rents and t 
diet | fits; but what profits can be raiſed. yearly out of ſuch. age e 
reverſions ? and thoſe words cannot amount to a power to 
ſell, becauſe the debts are to be paid out of the annual pro- 
fits. I Chan. Caf. 240. Cary againſt Appleton. 
In the caſe of Sir Litton Strode and Lad y Ruſſel i monde 
Add not come in by way of exception, "wind nete in che limi- 
[ 1317 1% _ + determined at the death of the teſtator, in this caſe 
re many intermediate eſtates, and in chat caſe the 
= - ae kad expreſly devifed to his wife, part of the lands in 
1 fettlement, which thewed, that it YAO TR * 
whatever he had a power over. 5 


Mr. Fur Williams. 19 20200 15 
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28 ee fer en ade wil is ak t alſots at how, 

or a proper fund for payment of debts z ſure theſe lands were 

| ſettled at the time Sir Jabn Chefter made his will, and are ex- 

= cepted by it, if he-had-expreſly deviſed the Junds. ly bim le- 

a | pre ſei(lta, theſe revetſions would have er 1 3 
g py by the TP Met before by n i 


Mr. Attorney General for the defendant, Si Jo ht tt 
tir 
All che eſtate of Sir Fahn C wes in ſettlement, but the R 


lands particularly deviſed; Sir 2 Chefter had been mar- 
ried twelve years, and had ſeveral daughters, but no «flac 
male; and it was natural for the grandfather' to prevent the 
eſtate from deſcending to the daughters, and to leave it to 


Kis ſon Sir * who was to continue * name: And 5 * 


De. Tom. "LY 


have proved that this was his intention, ſo he has uſed 3 
moſt general words te that purpoſe a reverſion will paſs by Ir 5 
the word hereditament and by all his hereditaments in ſuch 
particular places, E „an the Feverſions the teſtator 
was ſcized of, will pals; and it is a rule in conſtruttion of - 
wills; that 10 chat ein have a*neaning pur on them, | 
ſhall be rejected; but fo whht "end eould"te words,” Or e. 
where be hade ufe of; but to paßt thele'reyerfions ? den de 
teſtator had no other lands; but thele reverfi; ns, that Hy our 
of Licki;fton, "Mhr for, and Niet and ne could net ve 
made uſe of ſtronger or plainer werds. The degree in de 
caſe of Wynne an Littletor: went upon this reaſon; that the 
teſtator had only lands held in niortga, ein che othes: en- 
ties, which wotld not have” paſſed, thoug "Elie 
even in the particular FS. '*eftator hid” 
| F PIG? "abu 
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his real eſtate i in view. x 
The words, Not OK 1 a plaintiffs ſay, 
hy Jet, in the caſe of Sir 5 


exclude all his lands in. ſertlement, 


Litton Strode and Lady Ruffel, though 5 words were ſtronger... a . 
to inforce the objegtion, it was decreed” otherwiſe, that 
is an authority in point for us; there the words were,” 4 30 | 7 - 


=> 


my other lands, Ec. oùt of ſettlement, but theſe words, the7ß 
fay, are not by way of exception, the words neither in that A 4 ur 
caſe, or ours, are expreſs words of exception, but * 
lify and reſtrain the fenſe of the others ; there it might de 
ſaid the reverſions were in fettlement, for the word ſettlement - - 
might mean the deed whereby the eſtate para ; here the 
+words are, Not F/ him | ff fearthed : Theſe reverflong [ 10 1 

vere not formerly ſettled, Fed wa t of the old mit al - 
dir John Che fir remaining in kim, „ = 4 


Lord Chancellor. 


You 1 not go on, for I ſhall not 8 3 ok 
this conſequence without. help, but let the cauſe and over 
till the ſecond day of cauſes in next Trinity term, at which 
time I ſhall defire the aſſiſtance of the Lord Chief Juſtice _ 
Raymond, Mr. Juſtice Reynolds, and Mr. Juſtice Price. poi. Caf, 
| — 2 | okay 3 


a. - 
n * 
* 

— 


1 
— 


— 


— rt bor | ; 4 .- ff Þ 
b "Ly 25 F * 7 "3 > © "* 2 . 
pe : 
, = p a 
W | Tueſday, 
Ml * 3 . 


90 4 vale) rut I 
x lt bits +. 2d d nene nf viel! ane 736 hw 6s 2070 A 
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Kolle, 45 EER #713 ATH it nt rr Hg writs | un iilzn "7 5/1 en ad 
2 f St an 5 LEE verſus * eig malen 
16 £6 842 cles. 0a 3: find a ee ciot pay 
HE d. defendant, whilſt, he was under,age, \ bor rowed iſe. 
| Feral ums of money af Mr. Les, and Mr. Les and, his wife 
1 - Joined in > And mortgage of their . eſtate 1 the 
| money The defendant after he came of e 
= » Pay Mr. Lee what money he had receive n;\Mr. Lye 
= ed, 5 5 plaintiff his wife, as his executrix, | brought 
= _ - bill againſt the defe endant. Rook, to redeem, and yay off ibe 
e e PO: 1 FH the Hearing: © Gi this N two 


4 G w ” e a. 


which. vas never wes es writing 4 15 | 


«Et fitiais! Pay | rb 
36 10-5 Maſter, of the Rolls, | 1 " ef 41549 10 
2 one bor: * . , e ks 
ch _— e ae TE he 10 Wy age, FREY POT So to 
en a I the money, this is to be conſidered as the cafe of 2, perſon 
gage of his of full age, pd if J borrow money on a mortgage of my t 
— fag \ eſtate fo r as er, J may come into equity (as every ſurety 7 
bill againſt May 7 is principal ) to have my eſtate diſencumbered p 
him to pay by him, and the covenant in the mortgage deed to pay the WF *« 
3 ze wone , will bind the defendant, for the c 
money, and FOWE for him, it is his debt, and the teſtator of the plainfif c 
ſo may Was only a nominal perſon, but ſince it does not be ly 55 ( 
| 1 fry money the defendant received, the 75 0 c 
5 bring an indebitatus aſſumpſit, an the « 4 
and ſhall take advantage of the ſtatute of limitations ; and is 6 pay 0 
not be put 120. to the plaintiff, admitted by, his 9 to have been li 
Sealer o received, and the bill is to be retained till after the trial. is 
ſumpſit. 
And hs coyenant i in the e to pay the AS: will bind him, 15 it is 4 property hi 
debt and his Sy, aud the Ie is bran: dy nominal 7 pom af 5 ON l ti 
f | 5 | 1 8 2 7 7 : li 
ge) | wits Friday, Ait the t (ont A 
9 — 7 „ b 
Lord — M O T I O N 8. 5 ec 
eclior , 
 SPAINES verſus MADDOX. l 
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By the A8 in this cauſe, the money eswe w2s | 
brought into Court, and put out for the benefit of the — 


D 2 * I 
Gbit, e che eas: ola bag defen- 


being run aways the ſolicitor for the” plaintiffs moved the 9 
Court to have his bill of coſts paid Pur of this money which: to pay the 

was lodged in Court, and infiſted that 4 ſolicitor was always>ofts, being 
confidered to have a lien on the money recovered, becauſe e e 


vas by his means, and at his'expe The prochein amy, —— 908 


3 
who was father to the plaintiffs,” aud "very 7 ; and- ſtood/amy'poor; © : 
fable to the ſolicitor, joined in the motion, and the "infants u ad d 


the plaintiffs did not oppoſe it; and the Lord Chancellor x * 
granted the motion, but with ſome reluctance. HF, Br out of m 


lod ; 
- in Goun for the devel. — e i 
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| HORNSBY verſus HORNSBY. i == = 
Mr. Attorney Genera for the ban, „n Weg 65. 


MR. Hornſby made his will, + deviſed to 8 Aſp 
their heirs, executors, adminiſtrators, and aſſigns, all His *. 
real and perſonal eſtate, in truſt, to ſell with ſpeed, and to 
pay his debts and legacies; and gave to his ſon Fo 1 75 _ 
to be paid with all convenient ſpeed, and to his 2 e R 
Fool. to be paid in convenient time after his deeeaſe, and 
ein caſe either of his ſaid ſons, Joſeph or George, 4 3 
c happen to die hefore they receive; his whole legacy, or _ | 

© part of the ſaid legacy, or the remainder ſo unpaid, was 
to be paid to the ſurvivor, and if both died, their legacies 5M 
© were to go to his two younger ſons: Giarge died in the 
lifetime of the teſtator; and the only queſtion in this cauſe 
is, Whether his legacy is lapſed, or ſurvives to his brother 
7ieph ? And this legacy muſt ſurvive, 2 Vern. 207. Sir Fen ; 
/obn Borlace deviſes to N. Miller 15007. to be paid him at 
twenty-one, to B. Miller 15e0l. when be ſhall attain the 
like age; to E. Miller 1500). to be paid at eighteen years of 
age, or marriage; the like to . 22 and i in caſe one or 
more of the aforeſaid children ſhould happen to dle before | 
his, her, or their reſpeCtive + legacy, or legacies, ſhall be- [ 1320 
come due to them as aforeſaid, his, her, or their legacy, or = 
legacies, ſhall be equally divided amongſt the ſurvivors of 
them; and in <a three of them hall ae to die before 

| their \ 


* 


one died in 
the life · time died in the life-time of the teſtator, her legacy ſhall go to 


2 Vers. $535 


ien died. 2 ne, of 1 e 
„ ceereed her z — 48 2 Vern. 37% 


th 2 


Obb devites tg Darrel. Trelawny at £4 2 or marriage, and col. t 10 


zool. 10 his Elizabeth eren at twenty-one or ener ae and if any le 


3 debt. gates died. before their legacy was;payable,_it was to 8 to 
e ts brothers and Faber of . t 2 e 


ach legatee. Dar 
0 6 lite, ume ef the teſtater, and it was adjudge 


| tied before, gacy, and that it ſhould, go to his b6iſfer. q 8 Vern. 611. one 


Ar deviſed 3001, apiece to his three daughters, at twenty-one of 
marriage, aud if any diet before, to go to the ſurvivor; one 


ol the teſta- the ſurviving daughters; And the foundation of all theſe 


dor har te decrees is, that the deviſe over is to be conſidered as an ori- 


ſhall 


| Th the ginal legacy, and for this reaſon our lordſnip deereed, where 


furviving a legacy was given to 4, to be paid at twenty-one, and if he 
dapgheers: died before, to go over, aud died befbre twenty- one, that 
116, 19g. he to whom the legacy was deviſed over, ſhould be paid it 
Sl. Th immediately, and not wait till I would arrive at twenty-one, 
fol. 171. and ſo is the caſe of Papwerth and Moor. 2 Fern. 283; ſo it 


If al * 

Js devilöd io is the fam ring A: Serge die eme or . 5 
A, to be teſtator. 3594 33s „ ata get; 
Paid at 21, VEE: 


and if he te begebe th 5. if 4 dies af Ua, Fat & rn 8 — 
wait till 4 w6old be 21, for a deviſe over is ro be confideted 38 ah original lege). 
1 Anderſ. 33. * 82. Ant. Caſ. 23. part x, ſect. 7 3. 1 Loan. 256. 


ſect. 576, 567. ng Dytr, 59, b. 2 Fun. 138. Mor 774. Caf, 2069. do 4 
I ü Bron. is h F opt yin 1 pact fol. 4 4, b. part 4, ed, 17. Tar. 5 


r. Solleitor Getieral for he defendant. 


. legacy is plainly lapſed as to Gele bot the qv 
is, Whether i it is à good it Gert as to Jeeps, he fays, it is an 
original deviſe to Kim « No, it is given to George, and 

given over u a contingency to Ria and though t will 
5 made in ths be ee of the teſtator, it cannot take plate 
till after his death, and therefore when he provides for a con- 
tingency, he mult mean for a contingency to happen after 

| Is death, and ſince this 7 „ coptd never ariſe, J. 
5 could have no title; and this is plain from the words of 
' the wilh, And in cafe aber ſhould happen tv tit 4 they ri. 
ceived, | c. that is, if the legacies once veſted, but were not 
aid, but the legacy never Veſted in Gorge, an theſe words 
diſting this Fom the caſes that Have been mentioned; 
there the words are, If one dies before the gs ntl 


&, 10 ) 


dis given 


life 
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due or payable, io 1 0 the e died in the 


So if lands are devi 
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teſtator, he came org 8 wor He died 1 f 

y was dus of payable : t here t e legacy is to in 
W time after the teltaror's deat 1, NO part 2 12 
feceived till after bis death, but if it veltod, and part ; Was api 
1 the 88 was to Ly over. ET woe, 
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T Theſe are | Coke xd as bug ITY 8388 . th And for 


reaſon why the Court firſt allowed A deviſe over of 2 perſon- — — 
ay. Here is a deviſe to two perſons to be paid in conpenient gue of 


bs after the teſtator's death, and if cither die befgre: th he perſonaley 
whole, or part is received, the whole, or the temainder is was feſt af. 


to ſurvive to the 1780 and i oh 10 them 7 in the 4 85 we ors ag 


* > oY 5fyN&e* 


A has not bog an Brag to 1 contrary; 


d to for life, or in remainder to B in = | 
ſee, if 4 dies in the life-time of the deviſor, B ſhall take nienc time 


immediateiy, though it is plain the teſtator did not defigt de Ly 
him an eſtate in poſſeſſion; and though the legacy is lapſed in cafe ei- 


as to the firſt taker, yet the next man ſhall — 5 it immer therot them 
diately ; ſo the decree by l for ho; ROT, ou my RE 


made abſolute, / ; 3 1 | RIS NY 5 1 they 

- received the 

wick, o pack. 6 ee ae © ties in the hf rime of the teſtator, his 

egity ſhall ſurvive'to #. Chan. Rep. Prig contr. Clay. | 

If lands are deviſe to 4 for life, or in tail, 1 1 Þ tn fr ry in the 
life-· time of the liſts: ly eee 141 i 
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Pride and Sturdy, 210 ther it and 2d. * — 2 | 
— In 
Mes. DIAN A HOSIER, plaintifl- She | Lord Chan | 


Mr. HART, ad FRANCES--DIANA, his wife, the Mater of 
the. daughter of the plaintiff, Mr. Hawes, the next. of 
kin of the late Admiral Hofer, enen 8. bir. Baker, 8 
his heir at law, defendants. | 


Mr. Solicitor General forthe defendant Boker, YN 
THE bill is brought de perpetuate the. teſlimony of wit- 


nefſes of the marriage of the plaintiff with the late Admiral * 
and the legitimacy of ber daughter, the 3 bz | 
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ö Mrs. Math. 5 And the defendant Baker has prefe red th 


uct {FJ . | 7 | 


tition to your lordſhip, that the depoſitions of Nr. EI 
taken in this cauſe may be ſuppreſſed, and that the plaintiff 

the defendant Hart, and Mr. TOMS xe examining gr 
may de committed. 10 cre 17 TE 


CF fat on, 1 


The plaintiff, and ha 1 Mrs. „ Meri a8 wile and 


At daughter of the late Admiral Ho er, brought an ejectment 


for the recovery of his real eſtate, and had a verdict chiefly 


on the evidence of Mr. Philips, who. ſwore that he baptited 


Mrs. Hart, and that being afterwards in the Js % Indies a 
chaplain to 'a man of war, and relating the marriage, and 


J +322 ] birth of the + daughter among the ſea officers,” and it com- 


ing to the ears of the Admiral, he was at firſt greatly offeac- 
ed with him, but at laſt owned to him they r were his wife and 


daughter, and damned all thurch ſecurity ; this evidence he 
gave upon the trial, and his W taken in this eauſe 
were obtained by corruption, and we Hope your fordſhip wil 
ſupprels theſe depoſitions for that 0 and for the irre- 


ee in taking them. A ; 
Alice 1 | "oils! eating 


Mrs. Hofer entered into ue bench to the ſoid Phiths, 
each of the penalty of 18000. one for the payment of g0ol. | 
and the other for the payment of 50/. a year to him for life, 
as a reward for what he was to ſwear at tlie faid trial; but 

before the trial, the plaintiff being apprehenGve that if upo 
bis examination theſe bonds came to light, (Which ſhe had 

heard Mr. Hawes had come to a knowledge of from Mr. 


Broom, the pariſh clerk) the Court would not allow his 
evidence, ſhe took up theſe two bonds, and ſhe and Mr. 
Hart gave another of 1cool., to Ma ary Thom pſon, in truſt, for 


Mr. Philips, and which ſhe indorſed in theſe” words, 1 14 2 


this bond to Hr. Philips whoſe right it is and Mary The 
figned this indorſement, and Philip ps before and * the 


trial often ſaid, the bond was given him as a reward, and re- 


fuled to go down to'the: aſſizes, unleſs the plaintiff gave him 
ien guineas; and ſome time after the trial he ſwore, if 
the plaintiff would not give him an hundred guineas, the 


cauſe ſhould yet go againſt hep; and often ſaid, it was a pity 


Mr. Haſer's relations ſhould: be wronged by ſuch woman, 
and that he would not do again what he had done Br her to 
gain the'Admiral's whole eftate, and that he no more believed 
ſhe was married to the Admiral, than the dog that was paſſing 


_ acroſs the room while he ipoke ; "Of the plaintiff Ulowed 
| Ae 


kim a guinea a week till his death, 
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to a new agreement, and the plain 


FP 


De Term. pa "os. 
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Aſter Ks Fl the bond being þ Fe in ſuit, the parties came 
ff. 8878 4 note of * 
to Mr. Philips, which has been ſince paid, and 2 hand of 
1000“. to Mary Tonen defeaſanced, not to be put in ſuit 
till three' month 8 after the plaintiff hai: obtained adminiſtra- 
tion of the perſohal eltate of the late Admiral: Then the 


plaintiff brings this bill to perpetuate the teſtimony. of her 


witneſſes, and particularly of Mr. Ph:lips, who being very 
ill the day he was to be examined, after he had been ſworn 
by the Maſter, he refuſed to let the examiner take his dep 


fitions, ' unleſs the plaintiff \ would advance him. ten guineas, 


ſo his examination was deferred till the next day, hen ſhe 
brought the money, and whilſt the clerk was taking his evi- 


dence, he T8040 and the plaintiff and HEL Thompſon 


came up, and*the'plaintifF in diſcourſe with Mr. Phil 4. Ph 
Good God! Couſin, how can you forget yourſelf o? You 
have ſtrangely loſt your memory, and Mary Thompſon com- 


ing firſt down, and being aſked what Mrs. + Hofer did abowy, [+323 ] 


he ſaid ſhe was refreſhing Mr. Philips memory,” and 
the plaintiff came down, the ſajd to, Mary Thompſon, Molly, 


Mr. Philips's memory is. quite” gone, he knew the Admiral 


above twenty years àgo, and now fie ſwears he knew him but 
five years before his death, and tlie plaintiff after went up 
again by herſelf, and when the came down, The ſald; the 
would not for 4 great deal have been out of the houſe; and 


the examiner when he came down, told the Plaintiff; upon : 
her aſking him Row he had performed, that he had at laſt 


anſwered to His . and Mr. Philige af er wards 
clared, that he was very ory. for what he had done, that his 
idee was falſe, hap he 

tions, that he had' not” baptized the child, or ever ſeen the 
Admiral, and deſired that what he laid might not be made 
publick til after his deat h. FF 


Theſe bench are admitted by the | aflidavitsfor due | phaintif 
to have been given to Mr. Philip, but not to induce him to 
give his teſtimony, but to borrow money on them, to enable 


Mrs. Hafer to go on with her law-ſuit ; but did ever any one 


enter into a bond to another to pay him 50/. à year for his life, 
as a fund to borrow money on? and he never borrowed but 
zol. on theſe ſecurities, of Mr. Rogers, and that was for 


himſelf; but the defeaſance of the laſt bond plainly proves, 
it was given as a reward to him to give ſuch evidence as 


would 1 her the an i he was not 
enn 


ad injured the Admirab's rela- b 


12 
238 


5 97 A to axe * ee Nt adn it could nat 
A | efigned as a ſecurity fob borrowing n zoney, becauſe the he pay- 
. ment depended. on a fact which might never Rappen, and 
dis appears from his own letters; and being aſked if.the 
„ bonds were given to raiſe money on, he denied it, and fad 
they were gl for a purpole not fit to be mentioned, but 
which they very well knew, and that the laſt bogd gow 

in confaderation of his delivering up. the others, 2 
his evidence, and he has diſpoſed of this bond 1.75 

as part of his gftate. As to the irregularity 

ought! to have attended the examiner. alone, or the ear 
him, and the plaintiff ought not to have beck in the room 

during the examination; and as this is a bill purely to 
petuate e it is proper for us to apply to your lordlt b 
in E in manner to ſuppreſs theſe depoſitions, and all 2 

facts we have made out by © our affidavits, e 


Thee affidavits of the plaintiff; ahd of thoſe that were 
ſworn for her, were to this ee 5 


Mrs. Hy er Tore ide - was 8383 with Mr. Zh 

ls ſeveral years, and that they went to ſchool together at 
Shrez/bury, and that knowing how | ſhe was ſtraitened for 

C4524 7 ones he propoſed, and did raiſe her ſeveral ſmall ſums 
11524 by + aſſignment of the bonds; and others ſwore, that Ph- 
=. lips, had - endeavoured to, borrow money of them on theſe 
EY bonds, for the plaintiffs uſe, as he told _ and ſhe denied 

| the bonds were given him as a reward or on any other oces- 
ſion, only to raiſe 1000. for himſelf, in caſe he ſhould he 
arreſted going to the trial, and thatfbeing told the ſubpena 
was a ſufficient ſecurity, be promiſed to deliver them up; 
that Mary Thompſon told ber, ſhe or Mr. Hari ſhould never 
- fee Mr. Philips to ſerve him with a ſubpoena, unleſs they 
_” gave him the bond of 1000). that ſhe would endeavour to 
= - perſuade her aunt to advance the money, and that the might 
—_. .. be prevailed upon to leave her that * and that ſhe be- 
i lieved Mary Thempſen kept him out of the way for this pur- 
. poſe, and that Mr. Philips was ſo ſenſible of it, that he pro- 
miſed after the trial to deliver up this bond ;, that this objec- 

tion to the bond was made at the trial and over-ruled, and 
ty Mr. Philips was examined, and ſwore, that the Vice-Admiral 
owned the plaintiff and Mrs. Hart for his wife and daughter, 
that they never heard Philips make any ſuch On 


but that * always ſaid he "nl ſworn the wann 
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he fur gg leg Hare F foog e "the e 


tar ſhe gave the note for 507; becauſe Mary Dergin faid 
ſhe had pledged the bond for that ſum, and that ſhe gave the 


jt bond for fear her bail ſhould furrender her up, and 55 
Mary Thompſon has often promiſed to deliver up the boyd, or „ 
to raiſe her money on it; that me brought this bill to per- 34 
petuate the teſtimony of Mr. Philips, becauſe he deſigued 


5 n 
A — e 
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there — contract for oor purpoſe or any allowance, 
ineas id pay for his lodging, but de. 
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+Mr. Reynolds, the cxanjoing clerk, (whoſe affidavit was [ #325 1 
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_ depoſitions are not of courſe to be. ſuppreſſed, but it is an | 


met him as he came down, and aſked bim if Mrs ION 


6 a a Micah „ * 6 c r N * a 
5 e enen i ae er be * ö ; 8 
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nn FR re NAA 
' miſtook, he knew him ſeyenteen years,, that he ſigned the 


depoſitions, and ſaid. they were true, that Aa Te 


done Mrs. Hgſer juſtice, and he told her he hoped he had,” 


| 21 EXE hg'E'l C4 ways 3; £7 5 ITT 4 25 Po Sf 22:44 TENT fp 
Mr. Attorney General for the defendants, Hart and Us 


n n x Y 33 A x G Eo 1 N þ hay 9 7 1 bar) 
It will be of the utmoſt ill conſequence to us to ſuppreſs 
the depoſitions of ſo material a witneſs after his death, ifor 
our evidence of what he ſwore on the trial, muſt be ver un- 
certain. If a witneſs, concerned in-intereſt-is examined, his 


1 
« 


objection at the hearing of the cauſe, againſt their being 
. * . La 4 T3 Ko» » „n „„ 6 ; 4 TEBIS SES 62S 1 FE 128+ L 
read, as it would take off his evidence at a trial, and fo as 
to what relates to his credit, and it is the pratice of the 
Court to exhibit articles to the credit of a witneſs, but it will 


depend on the evidence, when the cauſe is heard, whether 


the depoſitions ſhall be ſuppreſſed or not, and this is a bill ſor 
relief, as well as to perpetuate teſtimony, and what th 

have ſworn, they maay give in evidence on a new trial, ani 
may encounter the evidence of Mr. Philips. by theſe witneſſes, 
as they did at the former trial. So then the queſtion: will 
turn on the irregularity of the examination, the witnels was 
ſick in bed, and during a long examination grew faint, and 


deſires ſome wine, the examiner knocks, and the . plaimiff 


and another come up, and give him wine, and then go down 
again, and the examiner goes onz this is not a ſuflicjent 
foundation to ſuppreſs the depoſitions, if a witnels. is ex. 


amined at the office, nobody is ſuffered.to be preſent, but in 


the courſe of a long examination if the witnels is tired, they 


let him go out of the office, and it is often impoſſible to do 


 otherwite, for an examination ſometimes holds two. or three 


[ +326] 


is no reaſda to ſet aſide the depoſitſ 


days, and then the witneſs may ſee whom he pleafes, and if 
a witneſs in the courſe of his examination wants relief, it is 
no fault in the examiner to call for it, and though it happened 
that the plaintiff was one + of the perſons who came up, that 
c gas, if the ſaid. nothing 
opped while ſhe was 


to prompt him, and the exatninatioll 
preſent ; afterwards the witneſs could collect the na 
of a place, and the plaintiff” informs him, fure this is not a 
good cauſe to ſuppreſs the whole depoſition when it has 00 
influence on the material part bf it, and it would be hard 
that Mr. Hart and his wife, who are moſt Concerned in in- 
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tereſt ſhouldote the benefit of all the depoſitions, her g 
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vitneſs might have 


gone out on, x 


j 


d 4 at T1 4 4 4 $A 8 WEE 54 #444 43 * f 8 3 * 1 4 
that or any. other queſtion. oy | 
aike 0 4 22 px 2 N a * 2 een Pp BY | 0 * 8 ” 
e A ge F Wong 3255 ; 
. © . ? . # $f * 5 p » © , > 5 5 #4 5 
N # : 8 * * 
4 . - * * * Fl 
# , ? v4 12 : / Wh 2 LY 5 : 133 E 1 A 
s 1 + 1 3 * ? F Ms I BY + 1 n INES | 
® - F * 
þ +. 3 7 37 N 4 . a +. R * "$3 Fl ＋ — : Fn! $4 6.0 . ; 4 7 
1 4 ' e 


„ hog bee e e | 4 
Our objections are not only. to the credit of Mr. Phil, i 
but to his competency, and, if what. is ſworn againſt him, 7 
vas proved at à trial againſt a witneſs, the Court would not 
ſuffer him to be examined; and though here his examina- 2 
tion is firſt taken, our affidavits are not only ſufficient to diſ- -J 
credit his depoſitions, when they. come to be read at the, "i 
hearing, but to hinder them from being read, and to have 5 1 
them füßß , !!!.! ß — 
ane of .the Rolls. 


— 


1 1 


EE 


„ nah MS RMIT SENT , 
' Theſe depoſitions ought to be ſuppreſſed for irregularity. 

A witneſs under examination at the office may go abroad, 

from the neceſſity of the thing, and. though this is a great 
inconvenience, it is impoſlible to remedy it without depriving * 

the witneſſes of their liberty, and confining them ill theiet 
examination is over, but here the witneſs is not diſmiſſed, 
but the plaintiff is ſuffered to iuſtruct him, hieb is a gross 
irregularity, and owned by the:examiner” himſelf: If a w- 
neſs is uncertain, or at à loſs, as to any queſtion te xx : 
aminer ought to talce it down that he is ſo, and got ſuffer 
him to inquire of the party concerned, and it is of no —_—— 
ſequence whether the queſtion the witneſs aſked the'plaintiff 

was a material queſtion or not; for if it ſnould once de al 

lowed that an examiner might ſuffer a witneſs to inform him 

ſelf in an immaterial point, it would raife endleſs) diſpute n. 3 
what was ſo; but there muſt be a general rule in all caſe s 
for as the juſtice of the Court depends on theſe paper depo- 
ftions, great ſtrictneſs ought to be obſerved in the taking 
them: So if be was examined in the office, the examinerr 
ought not to let him go abroad for information, or break off 
in the middle of an interrogatory, but keep him till he hass 
finiſhed his examination to that interrogdory, aud therefore bet n 4 
long interrogatories are in themſelves an irfegutarity,.. WH TE 4 
the examiner: has ſuorn, gives great weight to what is ſworn © © "I 
againſt him 2: Mar Ibompſom ſays thatwhen the plaintiFcame  , 


tis + {#144} - 


down, the complained that Mr. Philip had loſt his memory; and 
that he had .{worn he knew the: Admiral4only five years} [ +327] 

and the examiner owns he firſt ſwore ſb, and then he is nöd 4 
vitneſs to the marriage, which was ſeveral. years before: 1 
and this ſhakes the credit of the examiner, and confirm l 
* 00779 their : 


2 5 


onc 
| inthe houſe at the time of the examination; and truly the 
depoſitions of ſuch's man as Mr. Philips Lee to be from 
theſe affidavits, is not worth' wet} and makes way for 


"4; W*%, Yau ; 
+32 #4 Bs 


_ 


. a bill to perpetuate the teſtimony of the plaintiff's witneſſes 


witneſswho of her marriage, Mr, Philips is her witneſs only, and the 
wied in queſtionis, Whether his depoſitions ought to be ſuppreſſed? 
Serperuam At 2 trial at law, as Mr. Ferney obſerves, I 4 witneſs is 
rei Memo- proved to be corrupted, he is not ſuffered: to gine evidence; 
riam, were here indeed he is firſt examined, and the queſtion is, 
ſupp 9:09 Whether the depoſitions of an incompetent or corrupt witneſz 
3 ſhall-ſtand on the records of this Court, when the parties 
his death; are perhaps dead who could prove the corruption, and which 
„ tka it. were taken in a foul and irregular manner; +the-clerk knew 
83 the plaintiff, and ſhe was in the houſe hen he came to ex · 
committed amine, ſome have ſworn that the wine and table ſtobd in the 
for foul room when the examiner went up; the examiner knocked, 
keregelacny upon the witneſs growing faint, and Mrs-Thomp/as came vp 
in the rak- and Philips aſked her for Mrs. Hofer,” uind Mrs. T. 4 
ang - _ called her to him, ſhe ſwears the ee her, and that 
4.6 ng ſhe heard Mrs. Hof . ſa to Mr. P 2 5 ure yaur memo 77 
aby de very bad, when 49 you. 2 Admiral only five 
examiner to years, #nd others ſwear, Mrs. Thompfon:told them Mrs. He- 
ee er was above refreſbing his memory, and this is confirmed 
3 by the examiner; the witneſs pauſes A fecond time, and then 
ting prov- Mrs. Hofer is called up again: Can there be a grtater miſde- 


nee meanor than to let the party come up to inſtruct che ene 

„ and A 2 ; „ 1 r 
he had been eramited on a trial to the ſame points, the plaintlif might give en 
ut what he ſwore. 4; Rs. . a eee ee eee 
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De Term. Pcb. e . 85 
"oe" ese theſe depoſitions muſt be ſet aſide, the et- 
mining clerk committed, and diſcharged for nal and ir- 


| regular practice, and the 'plaintift n Fr. the coy me Ar 


n Ner- b e rg bn WING. e. 4 * 
1 vnd, Moy the on. 1/39 - of read 1 
MAILER As Cafe 180. 
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Is 48 * cellor. 
MR. Guyon ſettled 890J. in kruſt, bor che fole- nad; ſepa- The credit» 
nte uſe of his wife, and to be at her diſpoſal, by deed or fen 3s 


eme covert 


will, and he was to be indemnify'd from her debts ; the ne a bi 
viſe made a will and died, her creditors file a bill againſt the after her 
huſband, executor, and truſtee, for payment of their debts; N 3 
and the Lord Chancellor decreed, that the huſband ſhould Ptruff eflate 
be indemnified out of the aſſets, and all parties paid their for her ſole 
coſts; in the firſt place,” that the | creditors ſhould be paid and ſeparate 
pari paſſu, and that her truſtee, who was a creditor, a mort- | gay 
zagee, and a creditor by bond, ſhould have no preference, ereed, that 
becauſe a feme covert by law could not make a mortgage, or all the cre- 
enter into a bond; but it was void, and ſhe might plead Non 1 — * 

eſt factum, but the executor, who was à creditor, had li- paid pati 
berty to retain his debt, and the expences of the funeral, baſſu, and a 


and probate of the will, though the aſſets were in the hands —— - 


of a truſtee. | creditor 


be preferred, becauſe a W covert by law could not make 2 mortgaze, or enter ints a bond. 

But that her executor, who was a creditor, might retain his debt, though the eſtate 
ſtood out in truſt, but not the truſtee, Ant. Caf. 78. Ky the next allowing N Ant. 
cdl. 61. 2 Chan, Caf. "ot, | | | 


. 30 1 by 7 
muas. Moy f we 150. e eee e 
', = $3" 5712 Ralls. 


HALL verſus KENDALL. e 


MR. right, by articles orevieus to his mnarvlags: — 
Mary, one of the defendants, covenanted to lay out 8go/. 
in iron works, and that the profit and produce of the trade, 
in vaſe his wife ſurvived him, ſhould go to her for her life, | 
and after her deceaſe to their children in ſuch proportion as 
Mr. Wright ſhould appoint, and for want of ſuch . 
ment, ſhare and ſhare alike. 


WOE EM B We 7 G5 2 Mr. 


r STR: = 
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Di Term. e 1730. 


ee, ae e Wee en n 1 
executors, and taking upon him to diſpoſe of his whole real in 
and perſonal eſtate, he directed all his ſtock in the iron 
works, and all his perſonal eſtate to he fold for.the payment 
of his debts z and deviſed all his real eſtate to his eXecutors, 
and their heirs, in truſt, to pay to his wife 400. a year for life 
In lieu of the proviſion made: for her by the marriage articles, 
and to pay his debts. The executors contract with the plain- pe 
tiff for ſale of part of the lands, and agree he ſhall diſcount I he 

. out of the purchaſe money 4001. the teſtator owed him by 
imple contract, and afterwards contract with him for the BI pe 
purchaſe of the reſt of the lands, and agree he ſhall retain I +., 


| out of the purchaſe: money 2000. which Mr. J#right owed by Ml of 
1 bond to the plaintift's brother, whoſe repreſentative the plain- th 
| [ t3 29 3 tiff is, the plaintiff f files his bill for a {pecifiek. execution of I th. 
i ö ©, theſe articles, and the wife inſiſts, that ſhe is a creditor by er 
= ſpecialty, and ought. to be preferred to the demands of the Ml cc 
W plaintiff, and that if the Court ſnhould eſtahliſh theſe articles, dh 
* they would decree the executors. to commit a devaſfavit, the WM vo 
| aſſets being deficient: to ſatisfy all the creditors; and the great & 
4 queſtion is, Whether the money raiſed by ſale of the eſtate ſce 
| is to be conſidered as gal; „or as . aſe, in e Ia 
| d e of the executors? _ | tri 
| b 5 and pili 6 Blatter of the Roll. 

FE: . = a the cafe of Degg and Degg, where an te v was deviſed 
| to executors and their heirs, in truſt; to ſell for: payment of do 
= debts, I decreed that the money raiſed” by the ſale was not le- nh 
os | 7 gal aſſets, and the dècree was affirmed on appeal by the Earl off 
=_ of Macclesfield : But if an authority is given to executors to pr 
| ſell for payment of debts, or if the eſtate is'deviſed to them cu 
. and their heirs, to ſell to pay debts, the money ariſing by ot! 
| the ſale is aſſets at law; but where the eſtate is deviſed to by 
| them in truſt, calling them executors, it is. only conſidered ef 
| Cro. El. 524,45 deſcribing the perſons who are to ſell, and 1 rn yy an 
g (54) indline- to. an equality among creditors, * & FEE or 
1 #48 | off 
Mr. Attorney General for. the. plaintiff. de 
1 £ fo! 
The executors, by the. articles, 3 agree, ER ud we be 


| ſhall retain what is due to us out of the purchaſe money, this 
retainer was part of the terms of our purchafe,. and the rea · 
"for why we gave ſo much for the eſtate, and the executors 


n — cannot fo1 


truſt, Sc. and executors being in all caſes truſtees by their 


5 * IM 4 


De l Tarn Pop? ho: 


cannot take advantage of: — thelagreetentyo ule 
they will perform the whole; and Mary cannot defeat thaſe 
articles, which ſhe herſelf entered imo. Here is a general e 


and ſpecial truſt vepoſall in the executora, et wn N be * : 4 


wapelbes to Perform i in this Court. 2 if — 705 * 1 „n 270 {2 31. 2 
Hr. S di A 734901) gude 1: EY * 

In the caſe of Dæg and Dag; the e beige to my 4 6 oy 
perſons (who. were afterwards made xectntors) and theirr 
heirs, in truſt, for payment of debts; the erediturs by ſpa -- 


cialty had received part fatĩsfaction of their debts aut e wa 
perſonal eſtate j and theyinfiſted to he paicd the wefidainy pra- 0 £ic 
ferable to the other creditors; out af the money raidedbyifaley2no. +77 
of the real eſtate, and this: broughti m th queſtipn/Mha- 1 Py 
ther the money'was;afſets*ar.not ?:andyoarnHonoum: denier. n c 
they ſhould recciventienhing ang 1 tin tha athhrni 1d: wet 
creditors had receive as inuai oPortiem us thy hac but bag, gag; 
of the perſonal eſtate; an eaten of | this Gocren mad, „ 
that by the ſtatutt of fraudulent deviſes; i Heriſe i bidet it 3 — 
void againſt a bond lerꝭd itorſ eutept theidevite ivorpayaiontsd | 

of debts, ſo this deviſe ſtood as at cimmonma wm andithib:gel- —_ al 
ſcent being broke by it, the bond creditors had no lien on the .ao {nog 
lands, but could 285 come inte this Oburt co hebe c T 34643 


truſt periormed.. , ? noon ig 1 bing ad Dun wal dong 2 / 
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> of® . 3-4 2 + — . 


A aeviſe of lands to executors to 71; implies 4 trust; Kulte 8. 8 ta ; 
do not ſee how ſuch a deviſe differs from an expreſs deviſe in 


5 


office, it is the ſame thing whether the truſt ta ſell, is ex- 
prefſed or implied; and a creditor, by taking a ſuperior ſe- 
curity, depends. upon his having gained a preference to the 
other creditors. Here the eſtate is expreſly deviſed to them © 55 
by the name of executors; in the caſe of Degg and Degg, te 
eſtate was deviſed to them by their particular names, in truſt, 
and in the following part of the will they were made execut- 
ors, and the Court therefore would not join together their : 
office of executor and truſtee; and the ſtatute of fraudulent 
deviſes will make no alteration in this caſe, for all deviſes, be- 
= the ſtatute, broke the deſcent, and left nothing in the 
cir, 


e che Rum, > 5" 


An executor or adminiſtrator is not a truſtee by his office, 7 
tor then he would be accountable only in a Court of equity, 
2 B 2 and 
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RING at nw: This G4 15 ſtronger than the caſe of Dexx 

and Degg, this is à truſt for a particular purpoſe, to pay 401 

Thatoftator a year to the wife, and ſhe may make her election, td take 
his real by the articles, or the will, and the! chuſes to ſtand by che ar. 
eftate to his ticles, whereby ſhe has 2 ſpecifick lien on the ſtock! for ſo 
aud cheir much as it amounts to, (for it was in the contemplation of 
heirs, in the parties that the 800. ſhould be inveſted in the iron 
truſt, to pay Works)" and let the Maſter take an account of the real and 
his wife perſonal eſtate, and if there is not enough to pay all the 


495 e be debt, the muſt be paiul the reſidue in equal proportion with 


his 2 the other creditors, and in computing what her proportion 


The money:will amount to, an account muſt be taken of what is due to 
che kale 77 ber for principal and intereſt, and the: plaintiff cannot re. 
not aſſets at tain but after the account is taken, he may conſider whe- 
law, but in ther he will go on with the articles without retaining j for! 
Wen djuged the money raiſed;byighe:ſate-of the lands not tobe a(- 
deficiency, ſets atlaw, and I'am ſure are a hundred ſuch decrees; 
che credit for E thiniæ the teſtator deſigned this a truſt in the executors, 


ors muſt be to be performed: under the direction of this wr or: wx 


— legal intereſt, ſuch as the law Sn „ 
portion. 9314 5 $0595 LS reds tl | ON? 0 1 50 
A exeemtor cannot rere. See the next. preceding cafe.;, Ant. Cav l. | an 


And a creditor by ſpecialty muſt be paid i in proportion to what His pride and ih. 
tereſt amount to. 
Nelſ. Fol. Rep. in Canc. 88, 195, 478. 2 Vern, 7631 61, 4355 106, 138 405, 248. 
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THE uſual order was made, that Mr. Haywood, a ſalici- 
aw, tor's bill, ſhould be rated by a Maſter, and he be examined 


now moved, that he ſhould be examined on interrogatories 
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part on interrogatories what. money he had received; and it was . 


It 
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Wess 


5 what ſums he had paid to counſel, and other perſons, on 

"A affidavit, of his having charged ſeveral items which the party _, 

95 himſelf had diſburſed; and the Lord Chancellor ſeemed very 
as unwilling to break in upon the uſual courſe of the Court, but The order ' 
bo made an order, that the Maſter, in the courſe of the tax- —— 


J's en perſonal interrogatories, only what money he has received, but may move 
affidavits for the Maſter to examine him to his diſburſements. 4 * 


But afterwards on a motion to the Maſter of the Rolls, a 
general liberty was given to the Maſter to examine him on 

_ oath; and his Honour ſaid, he thought it very reaſonable, 
he ſhould be obliged to clear up every thing in that man- 


. a Thurſday, 


ation, might if he thought proper, examine him on oath to the Maſter 


'Y any items contained in the affidavits, but not to any other, tc examine 
uned R | the ſolicitor 
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Jor's Houſe; EX PARTE FERRARS. 


Lord Chan- 
ccllor. 


EARL elk "the Court, Aut the NN <A 
might be quaſhed, the commiſſion of lunacy ſuperſeded, - 
and that he might have his liberty, being reſtored to his 
ſenſes ; and he appeared perſonally in Court, with his fiſter 
Lady Betty Shirley, the committee af his-perſon, and Dr. 
Monroe his phyſician, who made an affidavit, that the Earl 

was reſtored to his ſenſes for four or ſive months lat paſt; 
and being examined likewiſe in Court, he declared, he be. 
lieved there was no danger of a relapſe, becauſe he was 
... greatly afraid of running. into any exceſſes, which might 
& lynatiek bring on a return 5 diſorder, which phyſicians always 


d. looked upon as a very good ſymptom; but this petition was 


| understand. oppoſed by Mr. Lawrenge Shirley, brother to the Earl, and 


ing, ßeri- the committee of his eſtate, becauſe the inquiſition found 
— him a lunatick with lucid intervals; and the ſurgeon and 
of the com- apothecary, who formerly attended him, made affidavit, that 
miſſion, but after a ſalivation by Doctor Hale, he had enjoyed his ſcriſes 


the Court for a longer time, and yet relapſed ; upon which the Doctor 


(- 
I 10 gave! him over, as incurable, and that fince that time, whilſt 
for ſome He was under the cart of Doctor Lewis, he enjoyed a ſanity 


re to of mind for ſeveral motiths after a violent fever, and yet his 
23 diſtemper returned, and therefore his counſel humbly ſub- 
iy recover- mitted to his Tordſhip, whether it was not more adviſcable 
ed, becauſe on 28 9 to bſüpend the commiſſion till after the fall of the leaf, 
kibedotien 1g ee whether his recovery was perfect or not; and men- 
and was +» tioned the caſe of Mr. Vincent, a Yorkſhire | entleman, where 


found by Ils lordſhip had made the like order. And the Lord Chan- 


on, a lo: 


| 2 inqui cellor made an order, that the Earl ſhould have his 1 li- 


berty, but that the caſſetur of the inquiſition, and the ſuper- 
weid inter- ſedleas of the commiſſion ſhould be ſuſpended tall the Hob 


vals, day of petitions beforc Michaelmas tem. 
Ant. Caſ.49. 
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* Term. 8. Tris 130. | | 


f Monday, June he xt Ep] 
CHAMBERS, an infant, under the age of eiventy-one years Lond Chan- 


by his prochein _y Ons" | cellor, 


JOHN CH AMBERS. his father; and” ELIZABETH his 
wife, and his younger brothers and n and e 1 5 
of EXETER, defendants. | | | 


Mr. Solicitor General for the ber 


L LILA A Chambers, on 4 marriage of his fon John, | 12 
the defendant, with Eliaabeth Greenwood, by articles bearing 'Y 
date the 18th of Fuly 1718, covenanted to add 30001. to 

the portion of Eliaabeth, which was 3oool. and that the 

boool. ſhould be paid into the hands of truſtees, to be in- 

reſted in a purchaſe of lands, to the uſe of 7obn for lite, 
remainder to #lizabeth for life, remainder to truſtees to 

preſerve contingent remainders, remainder to the firſt, and 

every other ſon of the marriage in tail male, remainder to 
;bn in fee, and two terms were to be limited to truſtees, one 

to raiſe 2000). for the portions of younger children, pay- 

able at twenty-one, or marriage, or 10001. for the portion of 

a younger 454 the other for raiſing 30000. for the portions | 

of daughters, in caſe there was no iſſue male of the marriage, 

and the money was to be put out on Government, or other 

ſecurities, at the diſcretion of the truſtees, till a proper pur- 

chaſe could be found, and the intereſt of the money was to 

go as the profits of the lands when purchaſed, and the father 

further covenanted, on or before the marriage, to ſettle his 

meſſuage and lands in Derby, to the uſe of himſelf for life 

without impeachment of waſte, remainder as to part, to 

Elizabeth his wife for life; remainder of the whole, to the 

uſe of his ſon John, and the heirs male of his body, re- 

mainder to himſelf in fee, the marriage took effect. In 
1720, the money which ſtood out in South Sea annuities, 

was ſubſcribed by the truſtees into the South Sea Company; 

and by the loſs of that year was reduced to about 30000. 

which have never been laid out in a purchaſe. William Obam- 

bers having made no ſettlement, the lands in Derby, on his 

death, deſcended on the defendant John, who conveyed- 

Merz to truſtees and their heirs, to the uſe of himſelf and 

the heirs male of his body, remainder to the heirs of Muliam 

in fee, + and has ſince barred the intail by a common reeo- [ 4334 . 

very, 
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very, and the eldeſt ſan of John filed this bill againſt the 


| 


truſtees, his father, mother, and brothers and ſiſters, to 


have the money laid out in a purchaſe of lands, to be ſettled, 
purſuant to the articles, and the younger children to abate in 
proportion to the loſs, and the lands in Derby conveyed in 


ſtrict ſettlement. This loſs muſt not fall on the truſtees, for 


not only the act of Parliament indemnifes them, but the 


articles alſo authorize them to place out the money as they 
pleaſed; and therefore the juſtice of this caſe is, that the 


younger children thould abate in proportion with the elder 
{on, and as by the articles they were to have 20001. which 
is one third of the whole money, and if there was no ſon, 
the daughters were to have 30000. which is the half of the 
money; ſo they ought to have the ſame proportion of what 
is left, whereas if the younger children are to have the 


whole 2000/. they will have twice as much as the plaintiff, 


and the Court will not put this conſtruction on the articles, 
fo contrary to the intention of the parties, and therefore as 
we were at firſt intitled to two thirds, and they to one, the 
loſs ought to be borne in that proportion. 1 


The next queſtion is, How the eſtate in Derby is to be ſet- 
tled ? John contends, that by the articles he is to be tenant 
in tail, and that he ſettled the lands in that manner, and has 
ſince barred the intail by a common recovery: If this is the 
meaning of the articles, it is in vain to pray a ſettlement, 


which he may deſtroy as ſaon as it is created; but this is a 


reaſon why the Court ſhould not direct ſo vain a ſettlement, 
but a ſtrict ſettlement to be made, as hath been done in many 
caſes, as in the cafe of Ne and Eriſey : By articles of mar- 
Triage, lands were covenanted to be ſettled on Richard Erie 
for life, without impeachment of wafte, remainder to the 
heirs male of the marriage, remainder to the heirs male of 


| Richard Eriſey by any other wife, remainder to the heirs fe- 


male of the marriage, &c. with a power to Richard to make 
leaſes; and a ſettlement was made in the words of the arti- 


cles: The marriage took effect, and Richard Eriſey "ſuffered 
common. recoveries of the lands, and fold great part of 


them, and deviſed the remainder, and died without iflue 
male, and the iſſue female of the marriage filed a bill to 
have the lands ſettled in ſtrict ſettlement, according to the 
intent of the articles, and to have a ſatisfaction out of the 


aſſets of Richard Erifey for the lands he fold : The bill was 


; diſmiſſed by the Court of Exchequer, December the 12th, 


? 


1720) 


De Term. . Trin. 1730. 
1720, but this decree was reverſed by the Houſe of Lords, 


the 12th of February 1727, and a decree was made according 

ttled, WI to the prayer of the bill, though the ſettlement was made 

ate in Wl before marriage. 1, 1 | 
ed in en a 8 125 i, #70 
; th + Mr. Attorney General for the defendants, L 7335 ] 
t the 1 | | cutie | 
they The council for the plaintiff have produced an inſtance, 
it the Wi vhere the loſs has been decreed: to fall on one who has a 

elder charge on the inheritance z the charge is certain, the value 
vhich Wi of the lands to be purchaſed is uncertain, and the charge 
on, remains the ſame, whether the lands to be purchaſed are of 
e 


more or leſs value; and the money being to be laid out in 
hands, is to be conſidered as a real eſtate, and if the lands 
e the BY had been purchaſed and fallen in value, yet this certain pe- 
ntiff, cuniary charge muſt have been raiſed : The money at the 
icles, Wl time of the articles was inveſted in South Sea annuities, 
re 23 Bi which might fall in value, yet the parties have not provided 
» the Wl fir an abatement, if ſuch a caſe happened. Suppoſe the 
Þ tock had roſe according to the expectation of the parties, 
the younger children would have been no gainers by the riſe, 


e ſet. Wl but the plaintiff would have had all the benefit: ſo by pa- 
ant BY rity of reaſon, he ought to bear the loſs, and if the money 
d has had been laid out in lands, mines, eſcheats, and other ca- 
3 ſual profits would have been his. ö | 

J 


The general rule relating to marriage articles is, that where 
lands are covenanted to be ſettled in tail male, a ſtrict ſettlement 
ſhall be made, if the intention of the parties does not ap- 
pear to the contrary, becauſe otherwiſe they ſhall be ſup- 
poſed to have meant ſuch a ſettlement; but in this caſe the / 
parties have declared their intention to the contrary. Wil- 


le of lam Chambers knew what a ſtrict ſettlement was, and has co- 
* fe- venanted that the lands to be purchaſed ſhall be ſettled in that 
nake manner, but when he further covenants to ſettle his own 
artt- lands, he has uſed a different form of words, which plainly 
ered ew his intention to be different, and he has limited differ- 
t of ent uſes of the ſame lands: He is made expreſly tenant, for 
iflue life, and John tenant in tail, and this conſtruction of the 
* words is according to law, and the covenant is to ſettle on 


N ſubn and the heirs male of his body generally, and not ſaid 
LH by his intended wife, and ſo it is not to be conſidered as part 


Saha of the marriage contract, but as a further advancement of 
2th, is ſon. - ©; e 


Lord 
\ 


————ů — —_ 


De Term. S. Trin. 1730. 7 
00 Lord Chancellor. 


6 the younger children happen to die before the age of 
on the mar- twenty-one years, or marriage, theſe contingent portions 
riaze of his will never become due. Suppoſe the money had been in- 
for, cOVE- veſted in a-purchaſe, the younger children would have had 
nants to lay 3 | 2 
no advantage of any accidental profit, but been only intitled 


eut 6000. | 
ina pur- to the ſum charged, and in caſe of a loſs, would have had no 


chaſe of remedy againſt the heir; but here the money is not yet hid | 


arp out in a purchaſe, and a deficiency happens, by placing it 


[ +336 Jout in a lawful way, allowed by act- of Parliament, which 
ſtrict ſettle· includes the conſent of every one; and the truſtees had alſo 
ment, the authority of the parties to diſpoſe of it at their pleaſure 
Co... if any gain had been made it would have gone to all the 
for the por- children in proportion, as hath been often adjudged in this 
tions of Court: And now a loſs has happened, if the ſame pro- 
| 3 or Portion of what remains be given to the younger children, 
3000 tor they have all that was deſigned them: The parties to the 
dzughters, articles never deſigned that they ſhould have two thirds of 
if were. the money, hut one third only, and deſigned to provide for 


= ang all the children; and therefore the defendants muſt abate in 


fons, and 
further co- proportion to the loſs. 


venants, to , | eee 

{-ttle his own eftate on his ſon and the heirs male of bis body, the money, by being ſub- 

fcribed into the Seuth Sea Company, was reduced to 30000. jb 7 
The eldeit ſon mutt not bear this loſs, but the younger children muſt abate in proportion- 


And the As to the other queſtion, Where a proviſion is made for 
: fie „ children by marriage articles, the Court will take care that an 
ate to be effectual ſettlement is made on them, but theſe lands were 
ſettled on not deſigned as a proviſion for the children, but only the 
the fon in lands to be ſettled in ſtrict ſettlement ; and therefore there 
nor in 1:4 no reaſon to alter the nature and quality of the eſtate, which 
fertlemert, is expreſly an eſtate in tail, and the covenant is ſaid to be 
for they only in conſideration of the marriage, and not of the 


were not , 
deſigned a8 children. 
« proviſion ; | * 

jor the children of the martiage, but as a further advancement of the fon. 2 Vern. 670, 
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De Term. S. Trin. 1730. 
© Tueſday, June che 2d. : Caſe 185 
- HINTON verſus SCOT, & at. Bens 


MR. Reynoldfon the defendant, married the defendant Mrs. > Ir} 
Reynoldſon, the daughter of Mr. Scot, a freeman of London: OUR 
Mr. Scot died, and the huſband (who had a conſiderable 
portion with his wife on the marriage, and had never made 
ary roviſion for her) àſſigned over her orphanage part to 
trultces, for her ſole and ſeparate uſe during life, and after 
her deccaſe for her children: The creditors of the huſband 
file this bill againſt. the executors of Mr. Scot the huſband, 
vile, children, and truſtees, to have this money paid to 
them as fraudulently aſſigned. | * 

Maſter of the Rolls. 1 * 
7,364: 402” e . n The hut 

[ ſhall ſuppoſe the plaintiffs to be creditors prior to the aſ- band in 
ignment, though they have not clearly proved it. The. huſ- ee ras 3 
band by law is intitled to the eſtate of his wife, but if he and bis wife 
wants the aid of this Court to recover it, he muſt make a wholly uns. 
proviſion for his wife, before the Court will decree it to be m4” 
paid to him; and he could not recover this choſe in action gener vec 
vithout a ſubpœna; and at law, if he ſues for a qhoſe in age part in 
action in right of his wife, he muſt join her in the action; truſt, for 
and if he dies before he reduces it into poſſeſſion, thò action eee 
ſurvives to her, and the Court impoſes terms on the huſhand, ole, his 
on + that principle, that he who would have equity, muſt do [ +337 ] 
equity: 80 there only remains to be conſidered, whether creditors | 
the plaintiffs are not intitled to the intereſt during the life of 33 
the huſband. The huſband has no title to it, becauſe he ſhaff nor ft 
has afligned it for the ſeparate uſe of the wife, then if I de- it aſide, or 
cree it to the plaintiffs, I muſt break through a ſettlement I er, in 
think a very reaſonable one, for where the huſband is indi- ibe money 
gent, and the wife in a ſtarving condition, the Court has during his 
often obliged him to ſettle the portion on the wife, for her life, for 
oyn ſeparate uſe ; ſo the bill muſt be diſmifled. 1 


reaſonable 
= Js. | 5 ob a | FP ſettlement, 
a ſuch as the Court would have obliged the huſband to make, if he had ſued for her 
orphanage part here. , 2 | | 


2 Vern, 250, 4302, 17, 61, 64, 68, 67, 190, 493, 501, 626, 659, 760, 707, 671, 401, 


192, t Vern, 7, 18, 396, 161, 408. 1 Chan. Caf, 41, 271, 189, 225, 307, 181. 4 Inſt. 
b5, 36, 87. Supplea. to Mentav. 310. 2 Chan. Caf, 73. Co. Lit. 351. 
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—  . Wedneſday, Fine "the zds 
1 CHESTER verſus CHESTER. 
Lord Chief ö | 8 


Juſtice Roy Ir. ili for the plaintiffs, ſtated the pleadings 3s d ti, 
Lord Chief and then went on to this effet, oO 


Baron Rey- | | | | ; ; | #3 , | 
_ Ss IT is plain from the words of the clauſe in queſtion, and 
8 from the intention of the teſtator, appearing out of other 

Ant. Caſ. parts of the will, that theſe reverſions do not paſs. © 
\ Two rules are to be obſerved in the conſtruction of wilk, 


and both of them are in our favour : One, that an heir is 

not to be diſinherited but by plain words, the other, that 

not only the particular clauſe is to be confidered, but every 

, part of the will together, and if the words are doubtful, 
they muſt be explained by the intention. | 


| Theſe reverſions do not paſs by the word Elſewhere, the 
lands particularly mentioned are not above goo. a year, and 
the reverſion principally in queſtion is 1160/. a year, and 
it cannot be imagined that the teſtator would particularly de. 
ſcribe lands of 3oo/. a year, and leave thoſe of ſuch a great 
value to paſs by ſo general a word, which is rather a word of 
courſe, like an &c, and can ſer ve only to paſs ſome little 
quantity that belongs to the lands particularly ſet out, though 
it ſhould lie ont of the three places, as was adjudged in vir 
Thomas Littleton's caſe, reported in 2 Venir. 351, and in 
1 Vern. 3. and 2 Chan. Caf. 5 1. by the name of Myne 
verſus Littleton. Wynne being ſeized of divers lands 
fee, in the ſeveral counties of C. M. D. within the domi- 
nion of Wales, and having likewiſe divers other lands in 
other counties within the dominion of Wales, made oper to 
him in mortgage, which were of more value than the other 
lands; he deviſes all his lands in the counties of G. M. U. 
and all his lands elſewhere, within the dominion of at, 


{ 4338 J to Sir Fohn IM ynne and his heirs. f It was adjudged, that 


the mortgaged lands did not paſs by this deviſe, for he could 
not be thought to mean to comprehend lands of ſo much 
value under the word Zljezphere, which is like an &. and 
comes in currente calamo; ſo if he had ſtopped at the wor- 
Eifawhere, it could not be ſuppoſed he deſigned to pals thele 


reveriions, | 
But 


22 
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But the * Not formerly fetthed, which follow, is 


his meaning, and ſhew he deiigned i theſe reverſions ſhould 


not paſs, for then he would have-uſed the words, Net diſpoſed 
5 which he mentions after, and to ſay that he only meant 
that the eſtates limited by the ſettlements ſhould: not paſs, is 


to ſay, that he put in the words for no purpoſe, for | thoſe 
| eſtates could not paſs if the words were left out, and I can 
and find no difference between the words, Lands not formerly ſet- 
other ted, and the words, Not formerly comprized in any ſettlement: 
44 So that this clauſe. conſidered. by ĩtſelf, will not luppart the 
3 conſtruction the defendant puts upon it. 
＋ But our  confiratiion. is trongly confirmed by the —_ | 
that clauſes of the will. The deviſe is, firſt, to truſtees for a 
-very hundred years, in aid of his perſonal eſtate, to pay his debts, 
dtful, and then to Sir Jahn and his heirs z but theſe reverfions are 
not proper for payment of debts, and no lands come to Sir 
John, but thoſe. which firſt. veſted in the truſtees. . It is ab- 
te! 12rd to think theſe reverſions paſs to the truſtees as a fund for 
"ina WY dhe payment of his debts, the fund is very ſufficient without 
an! them; and if it was not, theſe reverſions would be uſeleſs, 
05 for the money is to be raiſed out of the annual rents and 
ren profits, and Sir William might have barred the reverſion of 
er be lands ſettled on him, becauſe he had an intermediate 
Verde WY eſtate tail in him, (though he could not bar his eldeſt ſon) 
ugh and if his lady had a ſon, the reverſion would be of no value, 
75 the daughters too had only 400. provided for them by the 
In bettlement, and the teſtator, on the marriage of the defen- 
515 dant, had __ lands of 1600 a year on him.” wth 
Pin His intention farther? woes from that clauſe of tlie will, 
11 by which he deviſes ſome ſmall portion of lands, as Hery 
* Piece and Cony Hills, to Sir William Chester in fee, which 
| ter come to the Plaintiff by deſcent; and no reaſon can be 
1 zren, why he ſhould deviſe theſe lands to Sir VMilliam, but 
TH that they might go with the manſion houſe, Cony Hills lying 
at contiguous to it, and the park; and a water-houſe being 
ud built on Bury Piece, to ſupply the houſe (which Jay very dry) 
* with water; fs” if his intention was to unite theſe eſtates, 
w it is plain he did not deſign to deviſe the reverſions from his 
ar daughters. 
As to the mords, the caſe of Hil and 8 | Mod. [. 1339 
But 228. is a ſtrong authority for us.  Hyley had flue W 2 his % 13, 
| + eldeſt 3 
Stoa. 


* 
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eldeſt ſon, who had iſſue, Peter, Charles, and John, he de. 
Theteſtator viſed 10007: to his eldeſt ſon, and ſeveral: parcel of lands to 


A T |; 1 4 6 HB 
fande, to x; others; then he gave to Peter, lands in tail male, to Joby, 


a houſe, and a manſion-houſe in tail male, and in like manner; anbther 
to Ca houſe houſe to Charles And all the reſt, and remaining part uf 
e eee eſtate, he deviſed to his three grandſons, equally to be 
e and re- divided amongſt them, that only excepted, which he had 
maining part given to Peter, Charles, and John, and to the heirs of their 
9 33 he e Poe work E either 
A, B and Of his ſaid executors died without iſſue, the part of bim ſo 
C, that only dying, to the ſurviver and ſurviyors; equally tobe divided. 
_— John _ _ os m 5 4 was, ba er 

ine to leverſion of his houfe ſhould be divided amongſt ! viv- 
yr 1 ing brothers or deſcend to the heir, and it was adjudged, 
C, and t that the exception in the will did comprehend the reverſion 
f ge, in fee, and that it did not paſs, but that without fuch an ex- 
it was ad- Ception it had paſſed. In that caſe the words are very ſtrong; 
judged, that All the reſt, and remaining part of his flutè, and ſeveral 
op eſtates being carved out of the lands, the reverſion might 
pretended be ſaid, an eſtate Mot before given. £2571 343 inn ee 4575 3443 
the rever- * | | LE SEED 34 $5 | ö 


lions in fee of the lands and houſes de viſed to 4, B, and C, but this caſe is denied to be law. 


| F927 911 D160 IL 1 Deere,, 
The caſe of Millau and Hydeat, 3 Mod. 22g, Carthew, 
50, 2 Ventr. 250, is very different from gurs. um 
Shelion Jexzed in fee of the meſſuage in queſtion, and of di- 
vers other meſſuages in the pariſh of St. Martins, andother 
„ Pariſhes, made his will, and thereby deyiſed his Baues in 
= pg the other pariſhes ta diyers charitable, uſes, rand Shen n 
 meſſuazes, to Harris and Mary his wife, the meſſuage in queſtion, for 
lands, ten- their lives, and in the followiyg, clauſe, the better to enable 
ments and his wife to pay his legacies, he deviſed; all his meſſusges, 
beredraments lands, tenements, and hereditaments whatſbever within the 
roba ſoever © 5 9 Nr thy SON, LT: 3524 + 
net abe kingdom of England, not above diſpoſed, of; to have and to 
diſþifed , hold, to her and her aſſigns for ever, and made her execu- 
rae el trix, and judgment was given in B. B, that hg xeverſion 
houſe de- did not paſs, but was unanimouſly reverſed in the Exchequer 
viſed before Chamber, becauſe there were words in the deviſe to the teſ- 
for life tator's wife, that would carry the reverſion of this houſe, 2 
ko en hereditament not diſpoſed of, there the words were, Ne 
above diſpeſed of ; tho? the houſe was ſettled, it was not dil- 

poſed of, here the words are, Not before ſettled. 
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And tho” the caſe of Sir Litton Strede verſus, Lady Ruſh 


2 Vern. 621, ſeems to be againſt us, yet, when the rea * 
e. q __—_ 


. 


th 


* 
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of that caſe are conſidered, it makes greatly for us. U 
Wilkam Litton, by virtue of ſeveral ſettlements, being tenant. 


in tall after poſſibility of iſſue extinct of ſome lands, re- 2 gg 


: hes N ae e t 731; of all 
mainder in fee to truſtees, in truſt; for him and his heirs, BN 


and as to ſome other lands, being tenant for life, "remainder ments and 
to his firſt, and every other ſon in tail male, remainder to . 
truſtees in fee, + in truſt, for the right heirs of B, whoſe 
heir he was, and as to other lands, being tenant in tail, re- fenen, 
mainder to the Tight heirs of his father; the value of which the rever- 
lands was about 30oo/. a year, and being alſo ſeized of lands wap oo 
of his own purchaſe, both freehold and copyhold, of about ee 
bool. a year, and poſſeſſed of a great perſonal eſtate, made will pats. 
his will, and after a deviſe of part to his wife for life, and 
other legacies, deviſed to his nephew all his other lands, te- 

nements, and hereditaments, ou? of ſettlement, provided lle 
took upon him the ſurname of Litton, and ſubject to raiſe. 

4000/. in caſe the teſtator left a daughter: It was adjudged, 

that by the words, Out of ſettlement, the whole family eſtate. 

was well deviſed ; there all the eſtates tail ended in Sir Vii- 

lam Litton the teſtator, but here there are ſeveral eſtates. tail, 
intermediate to theſe reverſions, after the death of Sir Jahn 
Cheer; and it appeared plainly that he intended Str Litton 

$trade ſhould have the whole eſtate ; The deviſe to him is, 

on condition he took upon him the name of L£:on; ſo it 

could not be ſuppoſed, that he deſigned the greateſt part of 

the eſtate ſhould go from him, and if he had a daughter, he 

charges the eſtate with 4coo/. for her, who would have been 

his heir. And this charge plainly ſhewed he did not defign 

ſhe ſhould have the eſtate. There no lands of leſs value 

were before particularly named, and he deviſed in the former 
part of his will, to his wife, part of the ſettled, lands by 

name; which ſhewed he thought he had a power to, deviſe 

them ; and it is ſaid in that caſe, if the reverſions deſcended, 

ſome of them would go to the teſtator's ſiſter. of the half 
blood, whom he could not be ſuppoſed ſo much to favour as 

his nephew of the whole blood, whom he deſigned to keep 

vp his name. In our caſe it plainly appears by other parts of 

the will, that he intended theſe reverſions ſhould deſcend, 

and there are no words to ſhew his intention that they ſhould 


paſs, : | 
Mr. Verney. 


Ihe plaintiffs are the fix daughters and heirs at law of 
the eldeſt ſon of the teſtator, and have but 700Cv. apiece out 
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of an eſtate 1 near 4000. a year, and it is proper to conſider vive 
the circumſtances of the family, for the queſtion is not, perl 
Whether theſe reverſions can poſſibly paſs by the words, but ce 


1 whether, after a view of all circumſtances, we can ſuppoſe unc 
=_ _ that the teſtator intended to give them IS from the A une 
= branch of the family, 1 | ee that 
| The deviſe i is not of all his lands, 1 would . been 4 


= . ſtrong words againſt us, but in three particular pariſhes, and 
| he would not have uſed theſe words, if he had deſigned to WI... 
paſs all his lands, and part, only of the ſettled "ee lie in cn: 
e three places. dot 


[ 1 341 5 4 Then the deviſe of theſe reverſions muſt be by the word, 
Elſewhere, but that word, though it is not always rejected, 
yet it often is, and if we can ſhew the teſtator meant ſome- 
thing elſe by it, the reverſions ſhall not paſs. Mr. Vernon 
fays, the reaſon of the decree, in Wie and Littleton's cafe 
was, becauſe lands of greater value could not paſs by the word 
Elſewhere, and in the caſe of Green verſus Armſitad, Heb. 65, 
the ufe of the word is ſhewn, and that it is often put in, for 
fall. the particular deſcription ſhould not be a and 
ull | 


It is plain from the next words, Not by him formerly ſettled, 
that he did not defign to diſturb the uſes of the ſettlements, 
part of the ſettled lands lay in Licbleſton, one of the places 
particularly named, and theſe words ſhew a recolleQion in 
4 the teſtator, and a defi; ign that they ſhould not pal, for un- 
„ | leſs by theſe words he deſigned to exclude the lands, they can 
8 have no meaning put on them, the eſtates that were ſettled 
=_ be could not paſs, ſo unleſs they exclude the reverfions, they 

1 4 are vain and nugatory. The word Settlement has two ſenſes;- 
ſtrict ſettlement, over which the party has no power, and a 
ſettlement i in fee or tail, over which he has; and the word 
ſettled, in this caſe, muſt be taken in that ſenſe that will fa- 
your the heir, ſo theſe reverſions may be ſaid to be ſettled 
though the teſtator had a power over them, and if he had 
been aſked the queſtion, he would have ſaid the whole inhe- 
ritance was ſettled, for theſe reverſions were not left in him, 
but the whole eſtate was granted to truſtees. In the caſe of 

Sir Litton Strode verſus Lady Ruſſel, the teſtator had no ſon, 

and he was making an heir in his room, ſo the deviſee being 

hxzres factus, was intitled to all the privileges and advantages 


of an heir at law ; : and ſince his intention Plainly appeared to 
gi ive 


N " 1 1 n * W n nn Pos 4 > 4 « 1 E 0a ae at, I N ** * * , 2 * N 

x CORTE A WT Oey 4 " 2 R ö . 8 0 * . 
45 8 le in r 8 4 \ 5 1 1 2 . bk, BE * 8 02 JOEL #5 2 * 9 4 5 P NIEL > 
VR * N x j re 1 * C 5 N 5 
2 . 8 2 ; + 


DI h 8: THI," t130- 


der zire him all he could; it was reaſonable to decree him the re- 
wt,  :crfions, if they could poſſibly paſs the words. In the.- 
but Wl ſe of Pillows and 'Dyderr, the deviſe was not of all his 
ole nds in three particular/ptaces, and elſewhere, but of all his 
leſt WM bads, Sc. ſo there was no reaſon to extept one eſtate more 
dan another. The cafe of Hyley and Hyley, is an authority 
in point for us, and the words of that deviſe were ſtronger 
ainſt the heir than of this. The words, All the re and | 
rmaining part of my eflate; would certainly comprehend the oY 
reverfiong' That ' only excepted which he bad given Peter, | 
Charles, and John, and the heirs of their bodies, why he had 
not given them the reverſions in fee. [ "Ce. 03 EY 
Here the teſtator deviſes the furniture of his houſe at 
Chigley, ro the defendant for life, and after his deceaſe to 
his ſon, but the furniture of his houſe at Licllaſton, and the 
vater-houfe, to his ſon FVilliam, and his heirs, to make 
the houſe commodious to them, Which plainty ſhews he 
had a reſpect to the ſettlements he had made, and that he de- 
fpned theſe ſhould" go, as the reverſions ſtood limited. 1 [ +342] 
own the general words of the will may carry the reverſions, 
but the queſtion is, Whether the intention of the teſtator 
does not appear to the contrary, | * - 


Mr. Serjeant Eyre. 


Liobieſton park, which was in ſettlement, lies in one of 
the three places mentioned, and the words, Met formerly ſet- 
la, were put in, to diſtinguiſh the lands ſettled from thoſe 
tat were not ſettled, and the greateſt part of the lands in 
kttlement are not mentioned by the teſtator, becauſe he did 
not deſign to paſs them, and theſe reverſions may be ſaid to 
de ſettled, becauſe they go according to the ſettlements, and 
are influenced by them, and liable to be defeated by the te- 
nants in tail. By a deviſe of all my lands, leaſes and mort- 
gages will not paſs, and if the Court makes this diſtinction, 
where the teſtator has made none, how much more will it 
take notice of what: the-teſtator himſelf has taken care to 
ütinguiſn. In the caſe of Hyley and Hyley, the reverſion 
ad not paſs: The words, Not formerly ſettled, are as much 
an exception, as the words, That only excrpted, for no certain 
vords are neceſſary to make an exception, and no ſenſe can 
be made of theſe words, but by way of exception. 


2 C Mr. 


Mr. Peere Milli m. ir 
An exception is tœſexclude what would otherwiſe he com. 00 
prehended, but if the words, not formerly ſettled, were left Ml : 
out, the eſtates ſettled would not paſs, therefore the words Ml ©: 
muſt be put in, to exclude the reverſions. By the words, WM that 
—_— - Formerly ſettled, the reverſions would paſs, and it is nonſenſe WM wor 
Wl : to ſay, not formerly ſettled, and formerly ſettled have the ſame WM not 
| meaning; and the counſel for the defendant can quote no Ml for 
caſe, where, by a deviſe of all my lands not by me former) ll had 
ſettled, if an eſtate tail tood out in a third-perſon, the rever- WM rev; 
ſion paſſed : The teſtator is not ſuppoſed to be at the trouble 
to deviſe what is of no value, and what can be ſo ſoon de- 1 
ſtroyed by the tenant in tail. By this deviſe; he gives the Wl whi 
lands, the things he had not ſettled ; he does not ſay the ſett 
eſtates, or ſo much of them as he had not ſettled... The not 
word E!/:wviere might be put in by the ſcrivener, but the WM {ett 
ſubſequent words muſt be inſerted by the - expreſs direction WM mai 
of the teſtator, and doubtful words are to have: the moſt for 
kind conſtruction put on them in favour of the heir, for WW mai 
which reaſon, I give all to my mother, was adjudged a deviſe Wl eſta 
only of the perſonal eſtate. I Levi 130IkhZrt. 


Mr, Attorney General for the defendant. : 


In 1716, Sir William Cheſter was married, and in 172;, WW out 

| Sir John Cheſter made his will, and though. Sir William had 
( +343 ] ſeveral + children, he had no ſon, but his brother the defen- x 
dant had, and we have proved the father had a great regard WI the 
for him, that there had been a miſunderſtanding” between tler 
him and his ſon William, and that he deſigned to leave the wh 
defendant all that was in his power. | 7 EM 
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I ſhall firſt conſider the meaning of the word Elſewhere, a y 
and there is no weight in their objections on this head. det 


: Though the teſtator had lands in poſſeſſion in the three ſw 
. Places he has mentioned, and part of the ſettled lands lay me 
in one of them, yet he had no lands in poſſeſſion elſewhere. ha 


The word Elſezubere is the largeſt and moſt comprehenſive 
the teſtator could make ule of, and ſignifies as much as if he 
had ſaid, All my lands whatſoever and auhergſoever, and though an 
he firſt ſays, All bis lands in Lickleſton, Marſton, and Mil- TI 
brook, and eijewhere, as he ends with general words, the ſe 
deviic is as full as if the particular places were not mentioned; vil 
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if ond elſewhere were out, ſo: much, of. the reverſion. would 
raſs as he in the three pariſhes, by. the words, All my meſſuag 

ande, tenements, and hereditaments, and by. the words: A 
ſeꝛohere, all his reverfions whatſoever. are devil; - Icy he | 
foundation of the decree- in Sir T homas. Littleten's Tale, wal - 
that the lands out of 4, B, and , would not paſs, 17 

word Elſewhere, becauſe they were mortgages, which wou 

rot have paſſed though they had lain even in A,B, and C 
for a mortgage is an eſtate of a different nature, but Sir obs 
had no other lands to anſwer this word Elſewhere but thele 


Aud 
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The next words to be conſidered are Not formerly ſettled, 
which it is ſaid, exclude all lands comprized in any deed. of 
ſettlement made by Sir 7% Chefter, theſe reverſions were 
not properly ſettled, the ſame lands may be conſidered as 
ſettled, and as not ſettled. If one conveys to A for life, re- 
mainder to B in tail, remainder to himſelf in fee, the eſtates 
for life and in tail may be ſaid to be ſettled; but the re- 
mainder in fee is an eſtate not ſettled, for it is not à fler 
eſtate created by the ſettlement, but part of the ancient 
ſtate left in him. 3 J 


reverfions, and therefore they muſt pals by it. 


25 g at 471 þ Nec 

Theſe words are idle and nugatory, if they are not put Objection. 
in to exclude what was in his power; for what was ſe led 
out of his power, would not paſs if they had been left eut. 


o 
4 6 p — * 44 8: 


This is no objection in the explanation of a will, they ſhew Anſwer. 
the teſtator's intention, not to break in upon any former ſet- 
tlement he had made, and are like thoſe clauſes in a with” © 
where the teſtator confirms a jointure, or a former ſettle- 
ment; which ſhew his intention to do juſtice, and that 
every thing ſhould remain as it was ſettled ; 80 it is uſual, in 
a will, to'deviſe expreſly the perſonal eſtate for payment off 
debts; and + yet ſuch a clauſe is idle, for the eſtate is an- [+344 J 
ſwerable, though it was left out: And this objection was 7% 
made in the caſe of Sir Litton Strode and Lady Ruſſel, and 
had the ſame anſwer given to it. 


© 


That caſe is an authority in point for us, and if there is 
any difference berween the two caſes, it is in our favour. 
There the words were, Out of ſettlement, here, Not formerly 
ſatled ; in that caſe, they ſay, the words are part of the de- 
viſing clauſe, but here they come in by way of exception, 

2 C2 but 
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in B,de- nion, but their judgment was reverſed in the Exchequer 


deviſes, the before deviſed. - As in JYillows and Lydeet's caſe, the words, 


reverſion of former part of the will, though thoſe wor s had been 


5 


but chere ire not Eeprzſg words of exception in either aſs, 


bot dr Qualification" àhd reſttiction; there ſertlement migli 
de fai (0 mean the decd, which in common fpeech is ciel 
the ſettlement; ſo te Words might be Taid to be the Tame, 
us lands not cbmprized in any deed of ſettlement; here the 
words muſt be applied to the eſtates ſettled, and though the 
everfions in that caſe might be ſaid to be comprized in tit 
dec, they canngt In this caſe be aid to be eſtates ſettled, f 
3 laid that the 'worts are general in that caſe, but that in this, 
tere art firſt, particular words, and then come ſweeping 
words; but iti that caſe, all the words might have been fab 
fied with the lands in poſſeſſion, but. in ours, Ellewhere has 
nothing to anſwer it but the reverſions, and though there the 
Tefticor Bad no Von, bur here Sir Vila Cher Hal fever 
TRIES, 4nd his Pig vas a breeding van, yer HE wa 
4 poRthiltty chat Sir Vile, Litton miigter have a fon, and'S 
Pill Chiller bad no fon, mough he had been married vin 
Fears, ſo it was natural for the father to take care that theſt 
Ae hould go to the heir male: Here Sir Yobn Cheer 
difpoſes of the reverfions, not to an heir he was inftitating, 
but to his ſecond ſon, who was his heir 'miale, and was to 
ſupport the name and honour of the family. © © © 


e the ae of Hy aid Foto, te teftitor Genet Mt 
ret. and, remaining, part of his tate, which comprehends his 
whole intereſt, and the exception extends only to part of his 
intereſt, to the eſtates given to Peter, . Charles, and Jobn, 
eine 11 12 ie . „ 119 2% D429 l 
and to the heirs of their bodies; ſo the judgment in that 
A baving a 137 TART. RR it 3 ein $7 tar. Saree La a 
manor and Gale ſeems to be very, particular: And in the Fes 2 Hb 
other lands Meilloꝛus and Lydcet, the ſame Judges were of the ſame opi- 


* 
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viſes the r  Bgio-* |, 91 I I oe 1097. 
are, Chamber, by eight Judges. And in 4 28, Wia e 
C ſor fix ſus Waldron, A having a manor and other lands in Some. 
years, and , 1 iſed the manor ! ' fo 3 TIHK2ZY And p of the 
"ke ne Hire, deyiſed the manor to B for ſix years, an Part of 

as lands other lands to Cin fee, and the Ref of his lands in Semen. 
to P in fee, ſlire, or elſewhere, he gave to his brother, it was adjudged, 
and then that the reverſion of the manor paſſed as well as the lands not 


reſt of bi: , | 
. B Not above diſpoſed of, are tantamount to Not by me formerly 


or elſewhere ſettled; To the Tame words are afterwards made uſe of in this 


[ t345 ] will, and the + plaintiffs muſt admit that they are Vain, for 


2 4 1" the general words would not have defeated an deviſe in the 


the Manor omitted. . 
Paſſes (OZ, © | Their 


De Term. S. in. 1730. 


Their next argument is drawn/from the purpoſe for wich | 


theſe lands were given; to apply the annual rents and profits, 


in aid of his perſonal eſtate; for payment of his debts: The - 
teſtator deſigned this as a. general comprehenſive clauſe, and 


the lands in poſſeſſion, as an immediate fund, the others as 
they dropped in; and though ſuch reverſions are not aſſets 
to charge the heir n afalſe plea, they are aſſets, cum acci- 
derunt, but the payment of his debts was not the only mo- 
tire of the deviſe." He had two indutements to pay his debts, 
znd to paſs them with that charge to the defendant. and his 
heivs, who was to keep up the honour and name of his fas 
mily ; and the one was as prevailing upon him as the, other, 
ſo. both his deſigus ought to be taken into confideration, and 


the nature of the truſt will not alter the legal eftate; that 


paffes by the words. In the caſe of F/bws and Lydeer, che 


deviſe is introduced with theſe words, The better to enable | 0 


my wife to pay my legacies, and the verdict found, that the 
lands, without the reverſion, were ſufficient for that purpoſe, 
yet it was adjudged that this would not alter the conſtruction 


of the deviſe, but that the words ſhould be taken in their 


full ſenſe, | 


The teſtator had it not in his view to deviſe Bury Cleft, 
35 an eaſement and convenience to the eſtate, for he has not 
deviſed it in the ſame manner the lands are ſettled, but to 


— 


dir William and his heirs, ſo that he might have diſpoſed of 


it as he pleaſee. 


The daughters complain they have but 40007; among them: 


The mother's portion was but 3000“. which, in marriage 
ſettlements, is the uſual proviſion for daughters, and they 


have an eſtate in fee of 200/. 4 year by deſcent, which was 
the reaſon perhaps why the teſtator did not increaſe” their 
portions ; but whether they are large or ſmall, the words 
muſt be conſidered according to their legal oonſtruction; 
and ſince they have taken notice of the circumſtances of the 
family, we muſt remind them; that hy the ſettlement made 
on the defendant, he has no power to make a jointure on a 
lecond wife, or to provide for the children of the marriage; 
ſo that if theſe reverſions do not paſs by the will, if Sir John 
ſhould die without iſſue by his firſt wife, though he left a ſon 
by a ſecond wife, to whom the honour would deſcend, both 
the eſtates would go to the daughter, which we van hardly 
ſuppoſe the teſtator intend eg. 


There 
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There is no difference whether the reverſton depends on 
an eſtate tail in the teſtator, or in a third per ſon; in the eaſe 


| L +346 ] + of Sir Milliam Litton; if he had a ſon; the eſtate tail would 


have been in him, and if he had afterwards died, that 
would not have altered the conſtruction of the deviſe. 
FORE „ 109 5 „„ „„ 1 448 N 225 750 


e ee r, Solicitor General; ot. © 
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If the teſtator had reſted at All my meſſunget, lands, tem- 
ments, and hereditaments, thoſe words would have carried the 
reverſions, but In Lialleſton, Marlon, and Milbrook, were 
added, they ſay, to reſtrain them, And el ſcauhere can extend 
only to any little parcel of lands, that lie out of thoſe places, 
By a deviſe the teſtator could not have uſed more comprehenſive words; 
of all my And elſeauhere will take in all his lands out of thoſe three 
lands in the places, and they cannot ſhew an authority, where the Court 
Ce KF has reftrained-the ſenſe of that word, In Sir William Titth- 
lend elſe- - Zon's caſe, the other lands were mortgages, and redeemable too 
where, at the time of the deviſe ;: and the teſtator had other lands 
Na ont of Md lay out of the three counties to. ſatisfy the words; fo 
that by the deviſe of all his lands, the teſtator could not be 


thoſe coun- 


ties will ſuppoſed to deſign to paſs theſe mortgages, which indeed 
pot-pals- were the lands of the mortgagor, and only the perſonal eſtate 
of the mortgagee; and the lands were charged with an an- 

nuity of '80/; a year, which was not a proper: charge on a 
mortgage, which might be redeemed the next day, and he 

had expreſly deviſed the reſidue of his perſonal eſtate, ſo the 
mortgages were decreed to belong to the reſiduary legatee. 

That caſe therefore is no authority, to reſtrain the ' ſenſe of 

the word Hl ſecubere: But to ſhew that the Court either re- 

jected, or reſtrained the ſenſe of it, they have quoted the 

caſe of Green and Hrmſteed, though the words were general, 

they reſtrained them indeed from taking in what the teſtator 

had before deviſed, but can they produce any caſe where the 

Court were of opinion, that what the party had not before | 

diſpoſed of, would not paſs by thoſe words. 80, according 

to the rule they have laid down, the heirs at law are diſin- 
herited by expreſs words, and by a different conſtruction, 

another rule relating to wills would be broke, that no word 

is to be rejected, that can have a reaſonable meaning put on 

it. 2 TER Dif — 7 44 pr; > 


# Is | C 
* ” - 


Mes formeriy ſettled, the teſtator could not uſe plainer words 
to expreſs his intention to diſpoſe of every thing in his 
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power; but they ſay, every thing comprized in the ſettle- 
ment is ſettled. Where an eſtate for life, or in tail of lands 
is limited, they are ſettled lands, but the reverſion in fee is 

not ſettled : So ſince the words, All my meſſuages, &c. take 
in theſe reverſions, in conſidering how theſe words are qua- 
lied, it is neceflary to ſee if theſe reverſions were formerly 
ſettled, and in common underſtanding they were not; for 
when people ſpeak of ſettlements, they do not mean what 

they have ſettled on themſelves, but what they have ſettled 

out of their power, on + their wife, or children, or others: [ 347] 
And this further appears by the words that follow, Or hereby 
aherwiſe diſpaſed of, ſettled and diſpoſed of, are ſynonimous 
terms, and ſhew his intention not to diſturb former diſpo- 
ſitions, but to give to his ſon, by this general deviſe, what 

he had not before diſpoſed of by fettlement or will : They 

ourt ſay, in our ſenſe, the words are nugatory, in theirs reſtric- 

ttle: tive, but wills are not to be conſidered in that ſtrict manner; 

too WI many words are inſerted, not out of neceſſity, but caution, 

nds they ſhew his care to confirm whatever he had before ſettled, 

ſo though there ſhould be any defect in the conveyance, and to 
be give away whatever he could, conſiſtent with his former ſet- 

eed tlements or diſpoſitions by that will: But in the caſe of Sir 

tate Litton Strode verſus Lady Ruſſel, the ſame objection was made 

an- to the words, Out of ſeltlement, and over- ruled; and they 

n 2 have endeavoured to diſtinguiſh that caſe from ours, becauſe 
he the decree was affirmed in the Houſe of Lords. In that caſe 

the Lord Trevor ſaid, the words, Out of ſettlement, were the 
tee. fame as Not before ſettled, and when Sir William Litton made 

of his will, he had a proſpect of a ſon, for he made a proviſion 

re- for her, in caſe he ſhould have a daughter; but they ſay, the 

the charge on the eſtate for her, ſhewed he deſigned the rever- 


ral, ſions for his nephew: In that caſe, lands of 600/. a year 

tor paſſed without queſtion, which would have anſwered the 

the charge, tho? the reverſions were not deviſed ; but the 

re daughters in this caſe have 4000. provided for them by the 

ng ſettlement, which ſhews the parties to it, at that time, did 

Ne not deſign they ſhould have the eſtate, and the ſame diſpo- 

m, tion might continue in Sir John Cheſler, when he made his 4 
rd will, and induce him to deviſe the reverſions. In the cafe 

on of Coo verſus Garrard, i Lev. 212, 1 Saund. 180, 2 Kebl. 


206, 207, 224, Keep ſeized of Spain's Hall, ſettles part 
thereof on his daughter for life, and after he deviſes the 
ls kouſe to his wife for a year after his death, and then de- 


is riſes, All his lands nat ſettled or deviſed to Thomas Keep, haben- 


verſion 
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n to bim and his heirs. It was adjudged, that, alkhough 


33 the deviſe is of the lands not ſettled. or deviſed, and not of 


ſettles part the eſtate. not ſettled. or deviſed, that the reverſion would 
thereof on B paſs, although the land itſelf was ſettled, and deviſed be. 
fr reg fore, and that the words were to be underſtood of the reſidue 


houſe to C, Of the eſtate. There the objection might be made, Sball the 
for a year words, Not deviſed, or ſettled, and Deviſed or ſettled, which are 


after his dire contrary, mean the ſame ppc but Re ien, 


chen devites are both ſetcled and unſettled. 


all his lands 
not br ſettled or deviſed, by theſe words, the reverſior of Spain's 222 


34 F. 6. 6. It is objected, that theſe reverſions ſhalt not paſs, becauſe 
2Anderſ. 59. they are an improper fund for the payment of debts. 1 Len. 
2 155- 180. Cro. El. 5 24. (54) Moor 341. Caſ. 403. Townſend 
or 341, 
Caf. 463. and Wale is an authority to the contrary. A man ſeized of 
L +348 ] lands + in poſſeffion, and of other lands in reverſion, upon 
Cro El. 159, an eſtate for life, deviſes, that his executors ſhould have all 
($9-] ) A kis lands free and cuſtomary in D for ten years, to perform 
3 « his will, and the will of his father, with the profits thereof, 
poſſeſſion, and that after the ren, years, his executors, or any of them, 
and in re- ſhould ſell them for the payment of his debts, he dies, the 
vpon an ten years expire, the tenant for life dies, and the executors 
eſtate for ſell the lands, and it was objected, that the reverſion, of the 
life, deviſes, eſtate for life paſſed not, becauſe he had other lands there to 
* his ex ſatisfy the words,. and it was not his intent to paſs it, 
utors 
ſhould have becauſe there were not any roſits to be taken thereby, but 
all his the Court reſolved to the contrary, And it is in our caſe 


e eſpecially a proper fund, where the reverſions. a are e 


to perform Ove. | nth 2: 


his will, 
with the profits thereof, and that afrer the ten years, his execotors ſhould fel FO for the 
rent of his debts; by this deviſe the lands ia reverſion pals. £70560 1011 a 


Their argument fails, as to $4 water-houſe and: Cony-bill 
unleſs they can make out, that Sir John Ghe/ter deligned to 
unite them to the lands he had ſettled on Sir MH illiam Cbuſler, 
but if he had, he weuld have followed the nee in the 
ſettlement, and not left them in the power of Sir Mil. 
liam to diſpoſe of. And if he had the ſame intention as to 
the goods, he would have deviſed them in the nature of heir 
looms, but by this deviſe they Wee veſted in n . 
liam. 


rk 
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ld It is an odd objection, that Elſewhere is too general a 

be- vord, eſpecially in a will, where it is not uſual to name the 

due particular places that lands lie in, as in a conveyance, which 

the Bl 6rit deſcribes the particular places, and then makes uſe of 

are Wl general words befide; and many eſtates, of much greater 

nds value than theſe in queſtion, have paſſed by ſuek a word in 

aus; they have talked, that it takes in a few ſtragling par- 5 
cels only, but they have not told us what they are, and if 
there was any colour for it, they ſhould have ſet out ſuch a 

0 caſe by their bill, and if the reverſions in the places that are 

due I named paſs, why ſhould: not thoſe that lie out of them paſs 

, doo? He named the three places particularly, becauſe all his 

% 1ands in poſſeſſion lay in them, which at that time were of | - 


not value, becauſe the reverſions might vever” fall in, which 
10 he therefore leaves to paſs by the general words, ſo that 
= though the reverſion: that is now fallen in, is 1100. a year, yet 


f it was to come into poſſeſſion after an eftate tail, which an- 

* ſwers their objection to the different value of the lands, and 

12 all the other objections they have made were raiſed in the 

15 caſe of Sir Litton Strode and Lady Ruſſel, and anfwered h 
A the Jadges. Mr. Vernon ſaid tkere, as Mr.. Williams . 


0 here, it is odd that the words Seitled, and M ſettled; ſhoult 
i have the ſame meaning; and Mr. Juſtice Tracy anſwered, 
hh that in ſome. ſenſe the ſame lands may be faid to he in and 


0 out of ſettlement, they may be named in the ſettlement, 

þ they may be ſettled to ſome purpoſes, and yet the reverfion © 
may remain in the perſon who made the ſettlement; 4 for it [ 4349 + 
9 55 is the ſame eſtate, and if it deſeended to the heirs of the 

he mother before the ſettlement, it would have remained to 

| them after, ſo in, this ſenſe they are out of ſettlement. It 

was objected tooiin'that! cafe, what could the teſtator mean 


„ by putting in the words, Out of ſeltlement, but to ſhew that 

0 he would not have the lands that were ſettled paſs, Mr. Juſtice 

7 Tracy ſaid, he mentioned the werds Out ſertlememt, to “41ũ2ñR 1 
e plain bis meaning to give away all he could diſpoſe of, and | 

2 to ſhew an honeſt intention; not to deviſe what he had ſet- 

a tled, and what he had not a power over. 8 my Wy : 

. Though the teſtator created the term of one hundred years 


for the payment of his debts, it was alſo in his view to give 
the lands to the. defendant ſubject to his debts, and the words 


. Vearly rents and profits, are of little uſe, for he in reverſion 
| | might 
* 
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might compel the truſtees to mortgage the term, to pay the 
debts off at once. RE F 

As to his intention, we may argue, as the teſtator has of tl 
expreſly deviſed ſome lands to Sir William and his heirs, ſo 
if he had deſigned him theſe reverſions, he would have T 
deviſed them alſo to him; ſo, here theſe reverſions paſs to ll me 
the defendant by the words of the will, and it does not appear Wl vill, 
to be the intention of the teſtator to defeat him of them. 128 


The words are comprehenſive enough to take in theſe re. Ane 
verſions, All my meſſuages, &c. in Licbigſton, &. and elſe- . wh 
where, and they muſt ſhew how the following words reſtrain WW que 
them, Not formerly ſettled, do not confine them, for: theſe re-. ver 
verſions were hereditaments not formerly ſettled, and though it is 

part of a man's intereſt in lands is ſettled, it does not follow not 
from thence, that what is not ſettled ſhall not paſs. 2 Fern. vert 
401, Aſeized in fee, deviſes Blackacre to B for life, and to Joh 
41 C all his lands not before deviſed to be ſold, By this deviſe, ol 


Mr. 


| A deviſes the Judges of the Common Pleas certified, that the reverſion pro 
i | ; ev , of Blackacre was well deviſed, and the ſame ſenſe here muſt 72 
3 147 , ge. be put on Net ſettled, as was in that caſe on Nor deviſed. 
we fore deviſed 2. Vern. 560, A deviſed a farm to B for life, and after ſome 
4 to D. by this legacies, deviſes all his other perſonal eftate, lands, tenement: 
1 x 3 , ang hereaitaments, not before deviſed to C, the reverſion of the 
1 Blackacre farm paſſed by the general deviſe to C: Theſe words, they 
. paſſes to D. ſay, muſt operate by way of exception; they are put in by 
11 way of caution; when a man makes a will he does not look 
| into, deeds. as a purchaſer does; ſuppoſe then in à deed of 
ſettlement there was a power of revocation, an expreſs de- 
viſe by will of what was ſettled, would be a revocation: 80 
theſe words might be inſerted to ſhew that he did not deſign 
to diſturb former ſettlements, and for fear of undoing any 
thing he had done before by not looking into the ſettlements. 
1350 ] E {{exwhere muſt be retained, f it is a plain intelligible word, 
and extends to all places; and why ſhould it be rejected, 
they have not ſhewn how it can operate, which is in effect to 
reject it, but we have ſhewed the meaning of it, and the de- 
viſe of Bury, Clse. is an argument againſt the plaintiffs, that 
Sir Jehn Cheſler deſigned nothing ſhould paſs to Sir William 
_ as licir, for that would have deſcended on him, if he had 
=_ not gilpoſed of, it by his will %; Tg he WR 


111 
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I ſhall examine the import and fignification of the words 
The deviſe of A his meſſuages, lands, &c. plainly carry all 
the lands the teſtator had in poſſeſſion and reverſion ; for in a 
vill, a deviſe of lands is a deviſe of the eſtates the teſtatör 
bas in them; ſo by theſe words reverſions paſs, but then 
the queſtion is, To what reverſions the clauſe extends? In 
Lickieflon, &c. and . elſewhere. Wills being often made in 
If time of ſickneſs, people are forced to uſe general words: 
ee. And Elſeꝛuherè is a neceſſary word in wills, and ſignifies every * 
elſe- WI where ; ſo all the lands paſs he had not ſettled, then the 
ran i queſtion is, What lands were ſettled ? moſt part of the lands 
re. were in ſtrict ſettlement, and the reverſions in himſelf, and 
ugh BY it is no repugnancy to ſay, the ſame lands are ſettled and are 
low WE not ſettled ; the particular eſtates are ſettled, but not the re- 
er. WF verfions, and the teſtator's intention is plain to raiſe his ſon 
| to Jahn, though William had children, he had no ſons, but 
ne, John had, and if Sir William ſhould have a boy, he was 
ion provided for by the ſettlement, he truſts Job» with the bulk 
wſt of the eſtate, charged with annuities to his ſiſters, and there- 
fea. fore we are to take the words in the largeſt ſenſe they will 
me bear. When a man deviſes an eſtate in poſſeſſion and rever- 
"ad ſon, for the payment of his debts by the annnal profits, 
the thoſe words muſt be underſtood, By the rents of the lands in 
5 poſſeſſion. The words All the reſt and reſidue, &c. not before 
b ed, not before ſettled, have always been adjudged to take in 
the reverſions, and the caſe of M heeler and Waldron, in Alley 


of 28, is a leading caſe, where the word E{/ewhere carried the 

le- lands the teſtator had every where. I am guided by the in- 

80 tention of the teſtator to think theſe reverſions paſs to the 

gn defendant Sir John. _ 1 . 25 

ny | 1 : wn hob, TID 

” Lord Chief Baron Reynolds. 

bi | | 4 

" lam of the ſame opinion. The caſe is this, Sir John the 

. grand-father being ſeized in fee of ſeveral lands in 1716, on 

N the marriage of his ſon HVilliam, he ſettles the lands princi- | 

0 pally in queſtion, in ſtrict ſettlement, the reverſion to him. * 4 

p {elf in fee. In 1718, on the marriage of his other ſon the |, 
defendant, he ſettles other lands on him in ſtrict ſettlement, 

: the reverfion alſo to himſelf in fee. In 1725 he makes his 


will, 


9 9 I SIE 
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ä [ + 351 1 will + and after deviſing ſome lands not comprized in the 
lettlement, he deviſes in the words in queſtion. The plain. 
lf axe heirs at law of Sir Wlian, nd 0d ir four 

and conſequently what is not diſpoſed of by this will, deleends 

T to them; they ſay they are intitled to the reverſions on both 
ſettlements, becauſe the words of the will does nat extend to 

them. It is a reaſonable maxim, that an heir ſhould not be 

diſinherited but by plain words, for all comes to him 28 fe. 

prefentative of his anceſtor ; and then, if the words of the 

will are ambiguous, it is juſtice he ſhould have it, becauſe 

there is nothing to diveſt, it put of him. be queſtion they 

| is, Whether theſè words are ambiguous 2, the plaintiffs ſay, 
- they extend only to the lands ont of ſettlement, and that x 
appears to be the intention of the teſtator not to deviſe thele 

reverſions from two conſiderationsêʒ . 


Firſt, Becauſe theſe lands being giyen as a fund for payment 
| | of debts, theſe reverſions, which are diſtapt and defeat 
1 intereſts, cannot be within the intention of the teſtator; but 
it is moſt reaſonable to ſuppoſe that he deſigned all the lands 
in his power for a fund, and they might fall in as one has, 
and be applicable to thoſe, purpoſes, and ſince they might, be 
ſerviceable to his intention, there is no reaſon to exclude 
them. | N. / 2 Fs n by 


Secondly, They ſay it appears to be his intention not to 
give theſe reverſions to the defendant, from the deviſe of the 
two convenient pieces of land to William and his heirs, but 
no inference can be drawn. from thenee ;. he has not deviſed | 
them in the ſame channel the lands are ſettled, but has put it ja 
in the power of William to defeat his own {ons of them. 8 


But they ſay, the very words have 2 reſtraint put on them, 5 
for the lands formerly ſettled are not to paſs. I beg leave to | 
conſider the word ſettlement, where the owner of the fee 
carves ſeveral eſtates qut of the inheritance, and reſerves the i 
reverſion to himſelf: The lands in law are no further ſettled 
than the particular eſtates ; and the reverſion. is looked on a 
part of his old dominion, and has all the {ame incidents, whe- 
ther they are lands ex parte materni, or of the nature 9 
gavelkind, or borough Engliſb, and in point of law there b 
no alteration. Theile reverſions then are hereditaments not 
ſeettled, and fo anſwer the very words, becauſe they are part 
of his ancient inheritance, and remained in him, and bs 


<< <&t 8, 
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caſes cited are in point. That in Alteyn is thefoundation-df 


mem all, and the: doctrine of chat cate: is carried further in 
Cut and Garrurd. Hyley and fich is an interruption” co 


theſe aut horlties, and in Lyllcot and Millorut the fame Judg- 


ment was given by the ſame Judges, but reverfed in the Ex- 
chequer Chamber, and the reverfal allowed for law in the 
caſe of Hope tell and Ackland, « Sulb. 239. So we may ven- 


ture to ſay, that cafe is not lahr being eontradicted by later [ 135 85 


authorities; ſo rerernons will paſs.” But the plaintiffs ſay, if 
they do pals, it can only be of the lands that lie in the three 
places particulsfly named. 2 — is a very general word, 
and very proper te be made wie 

tor has not time to loo over hs writings,” and is of a moſt 
extenſive | fignification, and proper to carry the different in- 


tereſts of the teſtator, though it cannot indeed defeat or de- 


ſtroy what the teftator evidently intended to deviſe hefore, as 


was adjudged in the caſe of Green and Armiſited. But it is 


aſked, why then did the teſtator mention theſe particular 
places ? It is hard to ſay Why he ald, but it was not to be ex- 
pected that he ſhould mention all che ſeveral places his lands 
lay in; and it is not material what was his reaſon, becauſe 
there is nothing to limit the extent of the other word. 

And Mr, Lutwyche's is a good conjecture. And the eaſe of 
Sir Litton 'Strode and Lady Rufſel, which was _ debated 
in the Court of Chancery, and he decree affirmed in the 
Houſe of Lords, is an additional weight to the-other caſes, 
ſor though particular i intereſts in theſe lands were fertled, the 
reverſions were never ſettled, and ſo are lands not Yortmaviy 


ſeltled, and there is no reaſonable difference between that 


caſe and ours; though the expreſſtions are different, and 
though the law would have implied as much as theſe words, 
they are explanatory of his intentien, not to innovate er 
break in upon fermer ſettlements tand deviſes; and this 
objection was made in the caſe of Sir Litton Strode and Lady 
Rufſel, and over-ruled. And I ſhould be of this opinion, 
if I was not confirmed by the e of that * | 


/ 


A. 


Lord Chief Juſtice Raymond. 


I agree in opinion with Mr. Juſtice Price, and my Lord 
Chief Baron, that the reverſions of the lands in Licblyſton, 


Marſton, and Milbrool, and out of them, pafs; becauſe the 
Words are very full to carry all his lands in poffeion and re- 


verhon ; an an As Ae only to the contrary cannot de- 
feat 


- 


of in wills, becauſe theneſta- 
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g feat the ſenſe of them. The Words All his meſſiuaget, land, 1 
4. &e. will certainly paſs. all his reverſions; then the queſtion "Ya 

muſt be, Whether the teſtator afterwards confines them to cou 
thoſe three places ? Hſſerußere is a general intelligible word, Gon 
and it is very uſual in wills to enumerate ſome few places 
where the lands are ſituate, and then to make uſe of gener] 
words by way of precaution, becauſe the teſtator often has 


1 not time to look oyer his writings, as when he makes a ſct- Ml 1 
tlement, and therefore ſince it is a comprehenſive word, and er 
of a known plain ſenſe, why ſhould not it have its full ope- WM" 
ration? Sir William Litthton's caſe is only that the mortgages | th 
did not paſs, but the lands the teſtator had an abſolute pro- 


perty in, and is not an authority for the plaintiff, and they 
have cited no other, and why ſhould A5 {ewuhere extend only | 2g 
| | [ #353 J̃to little parcels of land, + for it is not taken in its full ſenſe, 
| it cannot carry even- little. things lying « out of the particular (fie 
places, though they are ever fo contiguous and commodious; 
and there is no reaſon why 1100/. a year ſhould. not paſs by 
And E 80 e, if the words will legally pals. them. Fa dir 


Not Reh ſettled, it is ſaid, exclude theſe e be lan 


cauſe all the lands in the ſettlements were formerly ſettled: the: 

' Theſe reverſions were not properly ſettled, it is the old uſe, WM 

and in common parlance thoſe lands only are ſaid to be ſettled * 

1 that are not in the power of him who made the ſettlement ; 2 


8 and this meaning was put on the words in the cafe of Sir Lit- N 
9 tem Strocde and Lady Nigel. In the caſe of J/heeler and a. ay 
| dron,' the reſt of my lands was adjudged the fame as the reſt 
of my eſtate in my lands, and this is further explained in the 


caſe of Cvoł and Garrard, where the reverſion paſſed, though "gr 

the lands were ſettled and deviſed, becauſe that was an intereſt 55 

remained in the teſtator undiſpoſed of, and this was the 2 

n foundation of the decree in the caſe of Sir Tun Seren and " 

Lady Rupel. h 1 5 

N As to the objection that the term was given for payment of al . 


debts, it may be ſaid, that the teſtator not only deſigned to 
pay his debts, but to give the eſtate to his ſon John and his Gu: 


wn heirs, and the reverſions might fall into pefleſſion. | * 
: ; or | 
Though the e gave two ſmall parcels of. and: to . * 

fon William and his heirs which lay commodious to the capital hon 


meſſuage, yet he has not united the eſtates, but deviſed them 
ſo that they might go in a different manner. 


: — 
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a, Tele words are very plain, and the intention of the teſ. 
o tator muſt appear very ſtrong to the contrary, to induce = 
| Court to go againſt the authority of the caſes of Cook and 


rd. Cerrord, and Bir Litton: Srrade.and Lady Reel. | 
Ces 3 K + SUITE Matti, W nn * DDS £247 

eral " (54 4 15 15 Lord Chancellor. . 1 cd DOB Sn 

has \ ap? 4 + 2K £1 VR Wo! 


A i to Hi SUP RO Ad 33 Tudor 26 
I am of the ſame opinion with my Lords, the Judges, and 


05 every objection has been ſo fully ſtated and anſwered, that if 
. it was not for the ſake of cuſtom, I ſhould not ſay any thing. 4 being 3 
4 | think theſe reverſions plainly paſs by the words o the will. 2 | * 
ro. 4 ny lands will paſs all the intereſt the teſtator has in free- eon. 
hey hold lands, whether in poſſe ſſion or reverſion ; and where a and of the 
nly particular eſtate is deviſed by will, Al the re of m lands will money 1 9 
is, carry the reverſion. In Lickleflon, Marſton and | Milbrook, 135 43 
os + and Elſewhere, that is in all places, and in making their | 19072 
ws; wills men have not time to look over their deeds, but make ule yenent,de- 
b of general words to ſupply that defect. It was adjudged in viſes to &, \. | 
| , Sir Milliam Littletor's cafe, that the word Elſenubere would 4c. 44 bit 
not comprehend the lands in mortgage, but it would freehold v5. 4% dl 
BY lands, if the teſtator had any. ,, The the queſtion is, If menrs, and ä 
0 theſe general words are reſtrained by the following, Not ty 228 1 
fo me formerly ſettled ; for it is objected, that theſe ger 3 ö 
ed were formerly ſettled by the deeds of 1716 and 1718. But obere, we 
t; the meaning of the words is, Not out of my power; and in 5 gn eh 
1. a legal ſenſe they were not ſetfled, becauſe the reverſions in e 27 ; 
1 the teſtator were his old eſtate: If the lands came by the mo- ,zgrwiſe 
ther, they would deſeend to the heir a parte maternd, and led . 
hs are ſubje & to the debts of the anceſtor. And all my lands (hererm 
oh ſignify, all my eſtate in the lands; ſo not the lands contain. 7 wat; as ©? | 
| ed in the ſettlements, but the eſtates not in his power are apply che Y 
® excluded, according*to the authority of the caſe of Ov and yer rene | | 
d ard. The words,” Net hereby otherwiſe dipot# of, ate de wa. 
Menn een en e 
in honey of bis debt and leg tier, and when they ſpould be all paid, be giver ant dvi ſes 425 ſaid 
| meſſuages, lands, tenements and bereditaments. ts © and bis heirs, by this: deviſe the reverſion of 
of all bis lands paſlgh , art ton riches eg Ae Þ | 
0 Elſerobere is a very general word, and very, proper to be made uſe of in a will, and by 
3 a deviſe of all my lands in B, and elle wWhete, all the lands of the teſtator paſs, where ever 
lituated, and of. whatſoever value. #3512; C3 6110 
The words, not formerly ſettled, do not exclude the-reverſions of the lands in ſettlement, 
for they are the old Eſtate of the teſtator,, and are not properly ſettled, but the heir takes 
is them by deſcent, and not by purchaſe. 1 5 
l i The words, not formerly ſettled, in wills, though they have no operation, they ſhew an 
4 oneſt intention in the, teſtator, to leave every thing as it was ſettled before the will. 
. nugatory, 8 
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nugatory as nf bfore fur lad, but they ſhew the teſtat6risin- 
temen that everything ſhould remain fixed; and ſettled us it 
ſtood befbrt the makity hiswitly and is liſte thöſt clauſes in 
wills which confirm jbintures and former ſettlements, thouph 
they add no weight or authority to them. And the teſtator 
deſigned this deviſe a -beiieficia] intereſt for his ſon, as well 
as for payment of his debts. The caſe of Sir Litton $trod: 
and LadþiRo// is the ſane with this. Thiere is no Uifferehce 
berween Ou of /ettemont, and nh before [etled; dnd hit is 


* 


nmoigett 
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9 1 y 4 4 : 4 UE * £ 25 * ” 4 5 > : 2 IDS. "x ! L444 21 * 
; Fitzy 147 10 4 HATS * 6187 J 1 ee . 1440 
% . Flag Y 
1 i . SLES. 8 2 n r WERE BEATS 
| Siren FE. 10349] G04 147938 BE eng 197, em F N 
: * 7 4 * * * 1 4 F 
"TIE Le y Thurſla i Hh ($3 CET "att ha 165 
Dh to bo 935 5 ee  Thirſday,” Tum tlie 4th. 
Caſe 18 ; | o / i 44 { +}. 4 rata ere 
— 7. ? 1 7 "kk : - f LW 4 % - £ ; . ] Ph L . . p fs ; 4 Ss ny La” 1 + ' 2; 3 8 I I 4 h . 1 


1 ni £4 x ; * 
rr 27 1 


. * ” * * 5 M 4 N * a 
: . N % . , 1 1 tt $1 : 7 
R ls —- 7+ A * n Ss A AF Can # $5 * 1 
. Ef! ? O 1 . O N 8. 1 
* rf UT; 4 e * ; TREE 


— : ＋ * 
* TELE. 33 W 4$ £464 
i £ S > * 34554 4 ws P . 
WEE, s 
© 5 0 
Ei So aa „ er 
* þ nd 2.4 3 * 8 + 


1 
"% 


Mo Seo tw oof THE ISyo a0 Af | r amt 
Mr. NUGENT, commonly called | Lord DELVIN; 
verſus DANIEL ARTHUR SMN... 
BY © : 1 e — 7 27 3444 514718 Ht A 14 
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| | EREACH ferſus NUGENT and SMYTH. 
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I. ORD Delvin entered into a bond for the payment. of 
400. to Damel Arthur Smyth, a banker at Paris, which 
Smyth aſſigned in part ſatisfaction of a debt to agb, who 
rehdes in Hellard : Creagh put the bond in ſuit in the name 
of Smyth, Lord Delvin pleads Non eſt factum, and the 
plaintiff obtains. a verdi&,, Lord Deluin files a bill-againſt 
Smyth, ſuggeſting that Smyth was more indebted to Rim on 
account, than the money due on the bond... Sm takes out 
a dedimus, and tlie plaintiff of courſe obtains, no, injuaRion; 


U N 


[ +355 J Sometime after, the plaintiff proeures an order to ame 
bis bill, and amends the defendant's copy, but not the fe- 
cord, and lies by for a. twelvemonth, upon whirh Greag/ 
brings, bill; charging a colluſion between Lord Hrſvin aud 
Smyth, who was only his truſtee, and, that Lord Delui did 

not make him a party, though he had«notice of the: allign- 
ment to him. That Lord Delvin hac been ſately at Part, 
and deſired Smyth not to put in Bis anſwer. Lord Div by. 
his anſwer denies colluſion, ſays he does hot remember he 
ſpoke to Smyth not to anſwer, and admits he had notice of 
the aſſignment; and Criagh now moved to difſolve the in- 
junction in the cauſe of Lord Delvin and Smyth. _- - 

Ss if) F LOI | Maſter 


the part of Mr. Creaeh, that Mr. 


£ 
% 7 44 Do5665th 


Anden nos: 1 af” 
T9 fer of the Rath. 39! 5150 opr Fry” 
Where a bill is brapght” agalnſt the” tenuy hue Hun A 
the truſtee, and "the truſtee Will not anke br 446 often 
known the injunction diffolyed. on the thbtial of, che cbt 4 enters 

que truſt : But this is an extraordinary caſe id diffolve the Jig into bond * 
junction on the motion of ceſtuy que truſt, whois not a. patty... who 12. 


6 5 luable 
f.che Court, | rho A valuable 


i 


3 


the plaintifF obtains a verdict, and then Mr. Nugent brings 5 — * 
bill againſt Smyth, who was only a nominal perſon in point 7 3 


have made Creagh a party. 4 Mr. Nagent:obtained an. order to — b * 
ſerve the attorney at law with a ſubpeena, and the ceſtuy que PE 115 G 


a dedimus, the plaintiff of courle . obtains eee upon Which 
s bill, and he bill againſt 


is injunckion, ety 8 
o other mea id amote zun muerte fene d ee, 
the default of his truſtee, brought his bill. Mr. Mugelt fays, obtains an 


: N ſwer, 
between them, and he could not forcę him, and he is in col- ee FFY 
8 | 1 Nrn. . ' LS 4.2 
luſion with Mr. NMugent: And whereas Creagh charges him C files a bill 
with having ſpoke to Smyth not to anſcfer, he denies it fiiutiy, 384inft 4% 
he does not remember he did, and the, delays in this cauſe rug 
„eee e ene neee rer — 
are juſtly imputed to the plaintiff, becnuft Re ſtopped the charging 
proceedings; for when 14 found Smyth did not anſwer, he colluſion, 
ſhould have applied to fit, and deſired hito, and if he'tyade IP 
ay applicatton to Bin? wheat he was" brd, be lagu Rave Morn ofthe 
ſet it forth in his anſwer: And pe ce been read on ought to 
| 2h, ent made oyertures of —— 
se Denen 4a Wo. TRETHEAIYY 45 "72 FETs | 
tion, zug We pal Kim By Ment "7 \ cage 


14 | . x, was per- 


bea ed by & not to ah wer, und in ved to dive whe infa ction in the cabſe between 4 


made him a defendant;;and $0 abide. dhe arder of ĩhe Court at che hearing, . 
T.. ²˙ L' 275 F 
+ The difficulty in this aſe. ariſes fr Bo. Me, Soy} andMr: 1455 
Creagh being foreigners, spd therefore if Mr. Nugent ſhould = 
Pay the money, and afterwards be relieved on the hearing 
"6. IJ the 


and g, which the Coun. griiditedy"vn his giving fecatity to appear to |the? bill of A, if he 
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the cauſe, we could notinforce a repayment ; but if foreign 
ers ſue here, it is for the intereſt an outer of the * 
ey ſhauld have juſtice done to them: And this objection 
8 by 4 % the N for Mr. Creagh have made 

g that Mr. Cr all give ſecurity to appear to the 

2 bil, if Mr. 755 8 y to appe origin 
010 | order of the Court at the hearing, and t 
| . be diffotved on thoſe terms, 


efore "TOY wb T 


4 \ 


If a din is k It a bill is b stt for a ſum under ten — the d 
. for fendant may either demur to the bill, or move to bave | it 
hokiche tte. diſmiſſed, as below the dignity of the Court, ; 


fendant 
may either demur, or move to diſmits it. Ant, Cal. 31. 


Ws 


a June the fk 51 -olens: 


Rolls. RN ozRr LODER, plaintiff. 


a SEYMOUR LOD ER, and Mary his wife, Jaön Lo wt 
Jane his wife, John Jordan, I} Avine his wife, 
Carne, and Elizabeth his wife, the daughters of 1 
Loder, deceaſed ; Thomas Whitley and Ralph his ſon, the 
heir at law of Jahn Loder, and Mary Loder, relict and 
4 ee of Francis Loder, the Jon of Charles 1 de- 
fendants. 


"EE JOHN Loder made his will inter ab, in thieſe MAY 1 
give and deviſe all my manor and rectory of Hinton, &c. to 
© ay ſon Charles, Loder, for ninety-nine years, if he ſhall o 
long live, remainder to truſtees to preſerve the ae 
t remainders, remainder to the firſt, and every other ſon ol 
the body of Charles in tail male, remainder to my fon 
Francis for ninety-nine years, if he ſhall ſo long live, re- 
*, mainder to truſtees to preſerve the contingent remainder, 
© remainder to the firſt, and every other ſon of Francis i 
| © tail male, remainder to my kinſman Robert Lader id his 
Al C heirs for ever, upon truſt, that the ſaid Lader, hi 
N Ws 5, heirs and aſſigns, ſhall pay to all and every, the daughter 
te and daughters of — Charles and Francis, and allo of 
my ſon Thomas, as an addition te their portions, che fun 
[1357 Je of 50007. f equally to be divic between them, in caſe 
there ſhall be more than one: ded alſo, that it ſhall 


* and may be lap ful for wy” fon Chatter and my as — 


5 00 4 


ugent will make him a par Gere to abide the 


. 
* 
* 
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© ſeverally and reſpeCtively come into poſſeſſion, to charge 

«and make chargeable, by leaſe, mortgage, or otherwiſe, 

the ſaid premiſſes, for the anſwering or paying ſuch ſums 

© of money to and for the portions of their reſpective younger 

© ſons and daughters, and to be paid at ſuch time and times 

as they ſhall by any deed or will ſeverally direct and appoint, 

( ſo as the ſums to be appointed by Francis do not exceed 

© 2000/. and by Charles zool. and with anſwering ſuch 

© ſums for their maintenance, until their portions. ſhall be- 

© come payable, as they the ſaid Charles and Francis ſhall 

direct; and for want of e then I will that 

* the lands ſhall ſtand chargeable with the payment of 2000/. 

© to the younger children of Francis, and of 3000. to the } 

younger children of Charles, with intereſt, till they be- 

© come payable, and ſuch portions are to be paid to the fons 

at twenty-one, and to the daughters at twenty-one, or 

© marriage, and if any die before their portions ſhall become 

© payable, then their portions ſhall go to the ſurvivor, and 

© if all die, they ſhall fink into the eſtate; and in the laſt 

© clauſe of his will, he deviſes to his ſon Charles all the reſt an 

© reſidue of his real and perſonal eſtate whatſoever undiſpoſed 

' of, whether in law or equity, to him, his heirs, executors, 

and adminiſtrators; for ever, in truſt, for the payment of 

his debts and legacies, and the ſurplus, if any, to his o 

proper uſe and benefit. | J 
John Loder died, and his ſons Francis Loder and Charles 

Loder are ſince dead without iſſue male, and Charles made 

no appointments for the portions of his younger children, 


and left the four defendants his daughters and heirs at law, The teſta- 


and had two ſons living at the death of ohn Loder ; Francis, tor made 
who was then the youngeſt, and lived to attain his age of his will in 
twenty-one years, but before his death, which happened in 18 * 


the life-time of his father, by the death of his brother, be- , gevife my 


© manor, 


Oc. to my ſon A for 99 years, if he ſo long live, remainder to truſtees, e. remainder - 


to his firſt, and every other ſon in tail male, remainder to my ſon Z in the ſame manner, 
* remainder to my kinſman C, and his heirs for ever, in truſt, that the ſaid C, his heirs and 
* aſſigns, ſhall pay to the daughters of my ſons 4, B, and D, $000. provided alſo that my 
ſons A and B, as they ſeverally come into poſſeſſion, may charge the premiſſes by deed or 
will, with portions for their younger children, and for want of ſuch appointment, I will, 
that the lands ſhall ſtand chargeable with the payment of 20007. to the younger children 
* of B, and $000! to the younger children of A at 21, or marriage, and L deviſe to my ſon 
, A all the reſt and refidue of my real and perſonal eſtate whatſoever undiſpoſed of, whether 
in law or equity, in truſt, for the payment of my debts and legacies, and the ſurplus to 
' his younger children | , 
Ms Af „ l 2 D 2 came 


his own proper uſe. B and A die without iſſue male, and A made no appointment for- 


. | Term, . 7. 1730. 


th the defendant Ai 


came his eldeſt ſon, intermarried wi 

whom he made his executrix, and 5 | ſon 

the teſtator died, leaving Anne and Elizabeth, his daughter, 

| who both died in the life-time of Charlx Loder, Elizabet 
q | unmarried, and Anne married to the defendant Thomas Whit 


. 


Loder, the foh 


Ley: who took out adminiſtration to her. : 2 TO 
F Robert Loder, to whom the eſtate deſcended for want 0 

| iſſue male of Charles and Francis, filed a bill, to have the 

[ #358 ] rights + of the ſeveral defendants-ſettled, that he might paj 


the money charged on the eſtate with ſafety, and to have the 
deeds and writings delivered up to him; and at the hearing h 
of the cauſe, ci the 2d, there were three queſtions 125 
ü | ; | : y | „ | on 
4. | 5 5 1 A, A | 
| f Ifanyof The firſt was, Whether the * Thomas Whitley, 2 * 
00 2 repreſentative of his wife Anne, the daughter of Thomas la. wy 
#4 hs deaf of der, who died before the eſtate came to the plaintiff, was in- os 
q the teſtater, titled to a ſhare of the 50007. and the Maſter of the Ras ol 
o hang adjudged that ſhe was not, and that the 5900 1; 0 bo pls 
{| into poſſe. divided only among the daughters who were alive at the tiny on 
4 fion of the the remainder to the plaintiff came into poſſeſſion. q 
| eftate, ſhe 38s | e | 2 
3 is intitled to no ſhare of the 50001. OE * 
ig . ö | 1 7:3 ao 191 
| 3 The ſecond was, Whether Mary, the wife and executrx WW tru 
Ts younger 5 | | 2 e | 
' [ ſon of A, at of Francis Loder, who was a younger fon ef | Charles Lader at tor 
ij ET. the death of the death of the teſtator, and attained his age of twenty-one By ſhc 
_ eee » years, though afterwards he was an eldeſt ſon, and died in ſon 
"iP, comes to the life-time of his father, was intitled to a fifth part of the pla 
| be eldeſt, 3000/7. and his Honour decreed that he was not, becauſe he da 
e — was the eldeſt ſon before any appointment was made, and ist 
. bee in his father could not afterwards have made an appointment in Fr 
the life- his favour, and the portions given by the will did not veſt til i int 


time of his after the death of the father, for he might make the appoint- da 


N N at any time during his life. eu] 
tive is inti- +, 5 5 3 „ to 
tled to no ſhare of the 3000. for being an eldeſt ſon before any appointment, 4 could not An 
after have made any appointment in his favour, and the portions by the will did not veſt To 
till after the death of 4, for he might make the appointment at any time during life 10 
2 ern. 528, 661. ee ! . 5 
( 


after the truſt yr raiſing the portions was performed, be. ca 
longed to the defendant Ralph Whitley, as heir at law of the aly 
teſtator; and it being late, the conſideration of this _ de- 
| | c 


\ 
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ferred till Thurſday the 4th hen it appe 
Charles Loder was eta whey. of the wing. 


d, that 11 5 heir at 12) 4; 


that And the re- 
ſtate e fidue of the 
oth eſtate, after - 


undiſpoſed of, it was ad) Ev, wy Be ehe 5000l. 


teſtator had no right; and that the cauſe ſhould be adj a ralfed, 
to this day, when it ſhould be ar: Sued, ether "hls EN OP up 
beneficial deviſe to the 0 e ge 75 whet e relidue; 4 - — ork 


the truſt ſhould, belong to the defendants, the four daughters duary lega- 
and heirs 12 Fe ler, the in legatee. wat aj ep {1 vb 3 nit 
Me." küste General for. the pling. | wy al hy 5 5 ; 


To dase this queſtion, W. is 8 to conſider the ©. 
whole will, the teſtator Was making. a. diſpoſition. of all . 
eſtate among his ſors and daughters, on the, marriage of his 
ſon Thomas he had ſettled an eſtate on hi to his fon John 
he deviſes a rent: charge and ſeveral legacies, and provides i Ponies 
his daughter and her heirs, and deviſes the lands 125 „ 
tion to his ſons Charles. and Prancis, in tri. ſettlement, ... 5 
and on failure of iſſue male of their reſpettive bodies, to the - en wor 2:06 
plaintiff and his heirs + upon truſt, Oc. there, can, be no . 4280 
doubt but the whole legal eſtate is diſpoſed of. to him, ſo the 
only queſtion is on the truſt. The defendants ſay, that the 
deviſe being in truſt to pay 50000. is only a diſpoſition of the 
truſt pro tanto, and that the refidue of it belongs to the 1 r . 
fiduary legatee; but as we are upon the diſpoſition of a 00 
truſt, we are to guide ourſelves by the intention of the teſta-, 
tor. The deviſe is to Charles, for e nog years, if he 
ſhould ſo long live, xemainder to his firſt, and every other 
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ſon in tail male, and the remainder;to-the plaintiff is to — 


place only if Charles died without ſons, in which caſe 
daughters, if he left any, would be his heirs, and the 15 - 

is to be raiſed out of the eſtate for the daughters fy Charles, © 
Francis, and Thomas. ; but can We 1 ole that th e teſtator . 
intended the remainder of the, tr 0 ſhould go to any 
daughters of Cbarſes, in whoſe favour. h xe, had made à 

cular charge on the. ſtare ? And his intention of kindnch 

to the plaintiff appears, from a deviſe of other lands to him - 

and his heirs abſolutely, after the death of. Francis and Charles 
Loder. Where lands have been, deviſed in truſt to raiſe le, 

tions out of the rents and profits, or by a ſale of the eſtate 

the reſidue has often been decreed a reſulting truſt, but here 

the deviſe is in truſt, to pay, Sc. and ſo comes up to thoſe 

cales where lands are devi ed to pay. ſuch a ſum, which has 
always been adjudged. to be a deviſe in fee, becauſe t the * 


give him all, 
my real and 
perſonal _ 
eſtate, to 

pay my 

debts and 
legacies, 

and 200. to 

B (who was 

his heir at 


ghters, that is an evidence he deſigned they 


ſhould haye no more. 


. 0 11017 pe "ve Bi. Ja! © 
1 366 _ Mr. Lutuge bz. 
As truſt muſt be implied from the intention of the teſtator, 

but the whole frame of the will ſhews, that this was intend- 

ed a beneficial deviſe to the plaintiff: The teſtator provides 
in the firſt place for his ſons, and their iſſue male, and then 
for their daughters, and the eſtate is to go on and continue 

in his own name, ſubject only to the particular charge.” II 

the deviſe had been in truſt to fell, that would have Thewed 

the teſtator did not defign to continue the eſtate in his own 
name. In the caſe of Mych and Packingteh,, the teſtator de- 
viſed a rent-charge of 200/. a year out of all his lordflups 
in the county of Pembroke, &c. tor thirteen years to his wife, 
whom he made executrix, nevertheleſs in truſt and conti- 
dence, to enable her to pay his debts and legacies, and he 
deviſed to her all his ſaid lands for life, as an augmentation 
of her jointufe. The Barons of the Court of Exchequer 
were divided, and the Chancellor of the Exchequer was of 
opinion that theatruſt of the rent- charge, after nn. 
2 wh wa 35 


14 
, J — 


4 
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of debts and legacies, reſulted to the heit at inert unthith 
decree was affirmed in the Houſe of Lords. This caſe lo 
more like a truſt than ours; the wife had a proviſion made 
for her by the will, beſides the rent- charge, and it is not 
lkely in our caſe that the teſtator intended the plaintiff ſhould i 
have nothing for his trouble. 210 oh, 0 ce ©] 3 ode 73! Dai TIN r 
JF TI'S v G? $1 
Mr. Solicitor General for the defendants; the/daugyters, ati 
5 of Charles Lakers. the een degatee. 10 
| 75 se: 7 
It is proper to kts the ihtentiort of the teſtator as fas 
5 it is agreeable to the rules of law. It is very plain that this: 
ran Wl Vil was drawn by a perſon who underſtood; the law; he makes 
11 uſe of legal words, and of terms proper to conveyanges, 
— through the whole will ſo the teſtator muſt be ſuppoſed to 
underſtand the difference betwern a deviſe in equity, and in 
„us, where the deviſe is to veſt in the party for his on uſe,/ 
ya and where in truſt only: The firſt deviſe'to Charles is plainly: 
z a beneficial deviſe, the remainder to truſtees, Cr. is in truſt 
( only, remainder to the firſt and every other ſon, Qc. are; 
ner an beneficial deviſes, and the deviſe to the plaintiff i eæpreſly 
in truſt. If lands are deviſed to a man and his heirs, in truſt, 
5 to pay a ſum of money, the deviſee is to be eonſidered as a2 
Luſtee, unleſs he can ſhew the teſtator intended the contrary, 
#4 and therefore it is incumbent un the plaintiff to make it ap- 
5 pear, that the teſtator deſigned he ſhould not be a truſtee of 
hoy the ſurplus, and all the-caſes of undiſpoſed. parts of truſts, 
Ty whether created by deed or will, in fee or for years, are ap- 
' WH plicable to this caſe, which has nothing new in it: Mhat a 


1 uſe was at law, a truſt is now, and if an eftate at law w] 4 W 

12 limited to truſtees, for particular uſes only, the remaining 4 
11 + ule reſulted to the feoffor: If a term is carved out of the [ +361 ] 

11 inheritance, to raiſe portions, 28 ſoon, a8 they are raiſed, 


4 Wl though the legal eſtate remains in the truſtees, Courts of equity 

6 always decree that he terms ſhall attend the inheritance 5; | 

for ſo much of the truſt as the owner has not diſpoſed of, ; 

os remains in him; ſo here, ſo much of the: ;truſt as is not de- 

# viſed away ſhall fall int o the reſiduary deviſe 2 Chan. Cal. . 

6. 115, 223. and Wych and Pachington 38a-$8ſcgreatly; Wo | 
favour, where part only of the truſt being diſpoſed of, the _— 


a reſidue was decreed to the heir; though the term;xreated out | 2 
er the inheritance might be ſuppoſed, to be for the denefit of -—# = 


dhe wife, whom he had made executrix, as well as, to pay 
„ bes and legacies. The caſe of | Hobart end the Earl. of 
f | 1 i , 


Dec am. S. Trim io. 
: ally SerjeatutMaghoni deviſed to the Counteſs of Bell, WM Thi 
the Lord George, and the defendaut Coltbeſßer and their heirs, WM of t 
tolthe ufe of them land their heirs, all his ſe veral manors and 
lands upon truſt, tu convey part, after the. death of his wiſe, 
toluekant for ninetyenine years, if he ſhould o long live, 
remainder as to part, to his wife for life, remainder to the 
firſt ſon for life, and other part to his daughter the Counteſs 
df Sl, and ter iſſue male for-life; with a croſs remainder, f 
on failure of iſirermale of either of ihem: And the will faid Ml 
nothing as to the remainder in fee. The Court decreed what | 
of the cruſt was not diſpoſed of to the heir; but it is fad Wl 
that this deviſe is in truùſt to pay; but the deviſe in that caſe 
was i truſt to con vey, but there is no difference whether the 
truſt is to raiſe purdicular ſum only; or to limit -particular . 
eſtates' only, e pt ah e caſes that have; been Is 
oiteUgavas put in, te denote the quantity of the eſtate, not rel 
whether it was zn truſt of not, but that is not in diſpute in 
tbis chſe, forthe plaintiff has, without doubt, the legal eſtate ef 
in fee. North and Crompton is very diſtinguiſhable from this Wl e 
caſe, -by*the firſt clauſd le is made executor, and the laſt de- i ber 
| viſe rs Kir is of the ab und perſonal eſtate, for the payment I ds 
* af herr debts andilegaciesy by which it appeared to be, het 
intention to make them a common fund, and the whole is to 
„er e peak So this is'the Tame as a deviſe of the 5 
onal eſtate to him for payment of debts and legacics, in | 
—— cafe he is intitled bye to the ſurplus; and in equity dex 
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too, if be is not excluded by the intention of the'teſtator, 10 
and there the heir at law had a legacy of 2004. though that ch. 


alonet would not have been a ſufficient cauſe for the ditret, hei 

des uppears by the caſe of | Randal and Booky, 2. Perm 5, b. 

but the” rule that the heir is to be excluded, where he ha If 
ſiomething given him, will not hotd/iwthis'taſe ; for though thy 
the daughters Have a purticular proviſion; they claim'onty's 101 

ſtandipg in the rem of their father; who was intitled hy the oh 
reſiduary deviſe; whith is a proviſion for himſelf, and it is a 

chance that the daughters are his heirs; hut the reſiduar 


clauſe is a full explanation of his intention : He deviſes to eſt 
[ +362 } Herter Lotler all is eſtate, real and perſonal, either - in h ©: 
or'equity, which remained undiſpoſed of, in truſt for payment pe 


of debts and legaties; and the overptös for his own ue be be 
knew tliat an eſtate; after a particular charge was paid off, 10 
would reſult to the Heir, or ſink: into the reſiduum, therefore ſly 
\ he givesit in one caſe ro raiſe particular "ſums only; but in 
this clauſe he expreſly deviſes the ſurplus for his 1 f 


De 8 8. Trin 1730. 


This is the deſcription. of what: he deviſes, and the ſatplus 


of this truſt. is an eſtate t un eee ee ett to. Gott 


ef . « ? ” * 
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I think "es is a i 618 to the e nag Rabel \ Loder bis 
kinſman, and his heirs, only in truſt, to pay the particular 
ſums charged on the eſtate, and to decree: otherwiſe would 
be to make a new will for the teſtator, and go contrary to a 
multitude of caſes, and in point of conſtruction this caſe is 
to be conſidered as if there was no reſiduary deviſe. agg 


Where an n eſtate i is . on nie truſts if the reſt. 
is to be taken as a gift to the party, there will be an end of 
reſulting truſts; and this caſe is the ſtronger againſt the 
plaintiff, 5 the teſtator, vhen he had diſpoſed of part 
of the eſtate by the reſiduary clauſe, ſhews that he knew the 
overplus would reſult to his heir, whom he deſigned to diſin- 
herit, and therefore he makes a total diſpoſition of it; and 
Ido not think he, deſigned to make a compleat diſpoſition of 
his eſtate till the laſt deviſe, for by that he ſuppoles he had 
not given away all, but that . of his real and perſonal 
eſtate remained not diſpoſed of, it is ſaid that this deviſe is in 
truſt to pay, not in truſt to ſell; but I do not think that. 
deviſe in truſt to ſell makes more for the heir than this deviſe, 
for in that caſe it might be ſaid, that the teſtator deſigned to 


change the nature of the eſtate, and have no regard for the 


heir, but turn it into perſonal eſtate: This deviſe is to the 


plaintiff, his heirs and aſſigns in truſt to pay, that is, wo- 


ever is in poſſeſſion of the eſtate ſhall pay this ler. and no- 
thing ſhall be perſonally demanded of them, but the eſtate 
only ſhall pay, and is a direction to the ceſtuy que ruft. t to 
follow the Nodes in whoſeſoever hands cher come. 5 4 


In the 5 — North Wy 1 Ko 3 ee 
eſtate were united, the executor was a perſon favoured, one 
for whom ir appeared the teſtatrix had a kindneſs, and the 


perſonal eſtate, was not given him in truſt, but for his own 
benefit, therefore it would have been a ſtrange conſtruction 


have detireedit a truſt for the real eſtate, or to ſuppoſe that 
ſue deſigned him an intereſt in one, and that he fhould be 


only a truſtee of the others when both were n toge- | 


ther, | + © 72 11 i ; N * 10 3 2 
, : > * 9 1 1 % 
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It has been ſaid, that the calling him kinſman is an impl. 

# cation of kindneſs. This is not the caſe of raiſing a uſe, 
[ t363 JT where calling him kinſman would be material, if no con- 
ſideration was expreſſed, but of a deviſe, which in its own 
nature purports a bounty, and therefore by that rule all re. 

ſulting truſts would be deſtroyed; but when the teſtator 

gives the eſtate to the party for particular purpoſes, that ex- 

cludes any ſuppoſition that he deſigned it him as a bounty; 

and he called him kinſman, not to ſhew he geligned him a 

benefit, but that he was one in whom he could repoſe a con- 

fidence, as a relation and friend : "This is a rational motive 

to cloath him with ſuch a truſt, and it is dangerous to lay 

hold of ſuch appellatives, in order to go contrary to the 

whole courſe of precedents, as the caſe of London verſus Gar. 


way, 2 Vern. 571. A by will deviſes his lands to truſtees upon 
truſt, to ſell, and to diſpoſe of the money as he by writing 


ſhould appoint, and for want of ſuch appointment, then the 
truſtees were to ſtand ſeized in truft, for the benefit of his 
four nephews, and if any of the appointees died before ale, 
and payment of the money, their ſhare was to go to his ne- 
phews. A, by writing, appoints his truſtees to pay ſeveral 
ſums to ſeveral perſons, but not near the value of the lands: 
The ſurplus was decreed to the heir, as an intereſt reſulting 
and not diſpoſed of. In the cafe of /Yych and Packington, 
carving the term out of the inheritance, looked like turning 
ſo much into perſonal eftate, yet the ſurplus was decreed to 
x the heir. Com. Briflol verſus Hungerford, 2 Vern, 645. 4 
deviſes his real eſtate to his executors, to be ſold for pay- 
ment of debts, the ſurplus, if any, to be deemed perſonal 
eſtate, and to go to his executors, to whom he gives 20l. a 
apiece, the ſurplus was decreed to the heir, and the decree 
was affirmed in Parliament, 2 Ventr. 359 If one ſeized in 
fee, makes a leaſe, or deviſes an eſtate for years, for payment 
of debts, if the profits of the lands ſurmount the debts, all 


that remains ſhall go to the heir, though not ſo expreſſed, 


and albeit the caſe of an executor. 


| The deviſe of the other lands to the plaintiff abſolutely, is 


Verr. 24.7. , ; | KT, 
Lene = an argument againſt him, for if the teſtator deſigned him 


truſt as ap- this eſtate too, why did he load one with a truſt, and give 
peared by him the other abſolutely ?- And therefore the bill muſt be 
a manu- nb jos 2 . ee ee 8 
ſcript re. diſmiſſed. Exwinb. part ++ ſect. 57 n. 6. Ft : 
port quote n N Ch i 4 e, 
by Mr. Nobiat, 138, 430. 252, 264, 1 Chan. Caf, 98, 310. 1 Vern. 21. Moor 77 Cal. 
24. 123, Caf. 269. 2 Ventr. 56. 3 Lev. 259 2 Leon. 41, 226. 3 Leon. 165, 130. 
Dyer 127. Cro, Ja. 74. 1 Rel. Ab. 844. | 6 
| Saturday, 
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. GARRET verſus' EVEE R 


MB. Glee Dein e to 3 aint his. 1 ** | ee 
640/. deviſes to him a mortgage of 9 (of which he hall 
got a decree of forecloſure, but died efore the account wass 
aken, or the mortgagor abſolutely forecloſed) in theſe words, 
And to my brother and his heirs, N other een 8 
in een, i | : 
Lord Clineviloe, 1 


1 


The lands in x mortgage being deviſed as real eſtate, ſhaft The mort- 
be conſidered as ſuch between the deviſor and deviſee, and ee 
his therefore though this legacy 1 is greater than the debt, i It ſhall mortgage, 
le, not go in ſatisfaction of it; but if aſſets fall ſhort, it is ſtill of which * 


to be conſidered as perſonal * for the payment of be had gat 


prepared deeds of leafe and releaſe of the moiety, which 
were executed by the eldeſt brother, and bonds of the pe- 
nalty of 3ool. which was computed to be the value of the 
motety, conditioned for quiet enjoyment of their reſpective 

| ſhares; 


ne- a decree of 
ral cebts. oo « forecloſure ' 
ds: niſi, by the 
in dame of his other frechold eftate in 4, this mortgage "OE deviſed. as eres] effate, ſhall not go 
| 8 in ſatis faction oſ a leſs debt, but if alters ale eee ſhall be e 4. ! pr eſtate, 
on for payment of, debts. :. 
ng - 

to . 

4 Monday Fane the 15th. | . 
7 "77. - > Cale 105. 
al LANSDOWN verſus LANSDOWN, Ia cum 
a | Lord Chan- 
ee LEES cellor. 7 
in THERE | were four pation the ſecond dies, and ae” | (fs 
5 eldeſt brother enters upon his lands, the youngeſt brother 

" claims a title, upon which they apply to Hughes a Ychool-/ 

F maſter, their neighbour in the country, (who often acted as 

p an attorney) for his opinion, Who, upon conſulting a book 

called The Clerks Remembrancer; gave it in favour of the 

1 youngeſt brother, becauſe lands could not aſcend; upon 
# which the eldeſt brother agreed to divide the eſtate with the ; 
| youngeſt, and declared he would rather do ſo, than go to dt 
g law, though he had the right : Upon which, Mr. Hughes - . 
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The ſecond ſhares ; the youngeſt brother died, and the moiety deſcend. 


brother ed on the defendant, the infant, his ſon and heir: And the 


bie det Lord Chancellor decreed, that the bond, and deeds of leaſe 


and young- and releaſe, ſhould be delivered vp to the plaintiff, the eldeſt 


I. 355 J brother, being obtained by miſtake + and miſrepreſentation, 


Eft brother and that the defendant the infant, when he came of ape, 
dual: * ſhould convey niſi, Er. and his lordſhip ſaid, That mazin 
maſter of law, Ignorantia juris non excufat, was in regard to the 
2 : public; that ignorance cannot be pleaded in excuſe of crimes, 
«C233 {$4 17386) SES, ld, | Nie eine ee 9 
right to his But did not hold, in civil , 
„ 77 ² RE FEd Td ig.» ATI EE Ie 
gives his opinion in favour of the youngeſt, upon which they agree to divide the 
the Court ſet aſide the deeds of conveyance of the moiety, as being obtained by miſtake. 
That maxim, Ignorantia juris non excuſat, relates only to crimes, and does not exteud 
to civil caſes. WON. ö ; 


4 — . 
i bd 4 6+.) 4 2464: 4 5 
4 . * 
. a *** 
Thur day Jun the 18th. | 
2 : * A # 1 3 
il 3 77 4 8 1 S : : 
g 1 d { 5 f * 
Few + * Li # 8 i 0 1 5 5 * 
by. Lis 4.44 of } £335 1 55-2 41S 
x * 8 rA + 4 . 
4 » 4 2 4 ff * We w L£ 3-2 # + * 2 * 
f þ 8 x 1 > * 
> Ro "CIO * 43 PEE, ; : 1 70 


17 N 
ry 44 2, 4 wt 4+ $3. of 


A Motion was made, to direct an Excommunicato capi 
endo againſt a priſoner in the Fleet, to the warden. 
| * bs | 


Maſter of the Rolls. > 
An attach- | hen OT RO} | 
ment. An attachment, in ſuch a caſe, is directed to the warden 
Rogier ©. of the Fleety but that is not an original writ, 'and is al- 
455 * is ways returnable into this Court; but I cannot grant this 
direed to motion, becauſe an Excommunicato capiendo is a viſcontiel 
Yo pong writ z and the words of the 5 Elia. That the. Sheriff, or other 
eee Oficer, will not warrant ſuch an order, but are made uſe 
cato capien- of for other reaſons; the writ has no Non omittas in it, 
do cannot, ſo the Sheriff, in caſe. of a liberty, can only return Man- 
node, davi Balliye ; beſides the writ runs into counties palatine, 


fianding the an l 34 : 
werdsin and then it: is directed to the Chamberlain, or Chancellor, 


Elia. The 
Sheriff or 


eber Officer 


the 5 of ani by law, if the Sheriff is excommunicated, it is directed 
q 4 1 : 3% RR 


to the Coroner. % Tits SFORSL 
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Saturday, June tie 20th. | 
| Cafe 19 1. 


CARTER verſus CARTER. At be 
W : FEE ee Rolls. 

JOHN Carter deviſed 8000l. to his nephew George Car- 
ter, to be inveſted in a purchaſe” of lands, in truſt, to the 
uſe of. George for life, remainder to truſtees to preſerve” the 
contingent remainders, remainder to his firſt, * and every - 
other ſon in tail male, remainder to truſtees, \ their execut= 
ors, adminiſtrators, and aſſigns, for fifteen years, without 
impeachment of waſte, with ſeveral remainders over, and a 
power to George to make a'jointure, and the truſt of the 
term is declared to be, in caſe there ſhould be no iſſue male, 
for the raiſing portions for the daughter and daughters of 
« the ſaid George, to be paid at ſach times, and in ſuch man- 
ner and proportion, and with and under ſuch proviſoes and 
limitations as the ſaid George, by any writing or writings, - 
© under his hand and ſeal, atteſted by two witneſſes, ſhould - 


«© appoint.” | — 


+ A bill is brought by thoſe in remainder againſt George, [ 366 j 
api to have this money laid out in lands: George hy his anſwer 
| ſays, That he does appoint, and intends by a writing in 
due form to appoint, that all the rents and profits ſhould be 
collected and applied for raifing a portion for his daughter 
© Elizabeth, in caſe he ſhould have no other daughter, but if 
den © he ſhould have more, the rents and profits were to be divided 
al. © equally between them, payable at eighteen years of age, or x 
this * marriage.” | e | 11 | 


"Y þ 


ther George made an appointment of the whole profits for the 15 
ole jointure of his wife, and died without iſſue male, leaving 

it, Elizabeth his only daughter, having never made any appoint- 

ig ment of the portion, - i: Te ae, L 


lor, And on this bill; which was brought to have the money 
ted | laid out in a'purchaſe of lands, and the jointure eftabliſhed, 
A two queſtions were made as to the portion of Elizabeth; 
Whether it would ariſe if the father made no appointment ? 
and, Secondly, if an appointment was neceſſary, Whether 
17 the anſwer of George was a ſufficient appointment. | 
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The ſecond ſhares ; the youngeſt brother died, and the moiety deſcend. 
2 ed on the defendant, the infant, his ſon and heir: And the 
| his eldet Lord Chancellor decreed, that the bond, and deeds of leaſe 
and young- and releaſe, ſhould he delivered up to the plaintiff, the eldeſt 
-[ +355] brother, being obtained by miſtake + and miſrepreſentation, 
| 1 and that the defendant the infant, when he came of age, 
ſehoel. ſhould convey niſi, Sc. and his lordſhip ſaid, That maxim 
maſter of law, Ignorantia juris non excuſat, was in regard to the 
which of public, that ignorance cannot be pleaded in excuſe of crimes 
them had a bu did not h 1d 290 il ſe o ien : 
right to his FA oo * 15 in 8 ve e ee 
bad, be PEE: 7 RT ood WRITES 8 
gives his opinion in favour of the youngeſt, upon which they agree to divide the eftate, 
the Court ſet aſide the deeds of conveyance of the moiety, as being obtained. by miſtake, 

That maxim, Ignorantia juris non excuſat, relates only to drimes, and does not exteud 
to civil caſes. FO | | dr BP 


: 1 "be :3 1 f 18 TE | p £74071 . ad 
| Thurſday, June the 18th. 
| 1 ; f T6 12 N ; i * 21. a3 4 F441 15 282 

Caſe 191. 11 ö 2 pk =: Bs 3 4 K-75 | 1 
At the 12 1444 *14 ; f M O * 1 O N 8. \ * 1820 WE T1 6 
Rolls. 4 4 Rinke 1.3 . 245 11.3 2: 1307-05, 44-41 ie 
1 5 8 5 Notz Fo - 4:43 SIXT: | | 4 "oe al adic to am; 
A Motion was made, to direct an Excommunicato capi- 


endo againſt a priſoner in the Fleet, to the warden. 


| Maſter of the Rolls. 0 

An attach- n OT RY FRY 

ment. An attachment, in ſuch a caſe, is directed to the warden 
ane of the Fleety but that is not an original writ, and is al- 
mY Fla is ways returnable into this Court; but I cannot grant this 
directed to mot ion, becauſe an Excommunicato capiendo is à viſcontiel 
as pg writ z and the words of the 5 Eliz. That the Sheriff, or other 
communi- Cficer, will not warrant ſuch an order, but are made. uk 
cato capien- of for other reaſons; the writ has no Non omittas in it, 
con ſo the Sheriff, in caſe of a liberty, can only return Man- 
landing the davi Balliyo 3: beſides the writ runs into counties palatine, 
words in and then it is directed to the Chamberlain, or Chancellor, 


the 5 of ant} by law, if the Sheriff is excommunicated, it is directed 
| 4 1 r 


Eliz. The ; Fc | 
Sheriff or to the Corone - _ n M2606 EP! 
' #108 Oficer KABUIY 7.47 a Fas Rds + ; F 4 8 7 y 41 1 | 
8 4 - _—_ a . 8 * 8 ** 5 , Sha. £ 
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a % 
the Saturday, June the 20th. L 
leaſe | 3 by 7 N 0 2 | Caſe Tyr. 
def "CARTER verſus CARE. 44 
ion, pears * dee 


| FOHN Carter deviſed 8000l. to-his nephew George Car- 
Aim WM ter, to be inveſted in a purchaſe of lands, in” truſt, to the 
the WM uſe of George for life, remainder to truſtees to preſerve” the 
mes, WM contingent remainders, remainder to his firſt, and every 
other ſon in tail male, remainder to truſtees, their execut- 
[3; ors, adminiſtrators,” and affigns, for fifteen ears, without 
fate, WM impeachment of waſte, with ſeveral remainders over, and a 
take, power to George to make a jointure, and the truſt of the 
1 term is declared to be, in caſe there ſnould be no iſſue male, 
« for the raiſing portions for the daughter and daughters of 
« the ſaid George, to be paid at ſuch times, and in ſuch man- 
ner and proportion, and with and under ſuch proviſoes and 
limitations as the ſaid George, by any writing or writings, - 
under his hand and ſeal, atteſted by two witneſſes, ſhould - 


«© appoint.” | | TS 


+ A bill is brought by thoſe in remainder againſt George, [-366+ J 
api to have this money laid out in lands: George hy his anſwer 
ſays, That he does appoint, and intends by a writing in 
due form to appoint, that all the rents and profits ſhould be 
collected and applied for raifing a portion for his daughter 
© Elizabeth, in caſe he ſhould have no other daughter, but if 


Jen © he ſhould have more, the rents and profits were to be divided 

al. © equally between them, payable at eighteen years of age, or a 

this marriage.“ l WET | a 
tiel N 4 | n | . 
ber George made an appointment of the whole profits for the , 

aſe jointure of his wife, and died without iſſue male, leaving 

it Elizabeth his only daughter, having never made any appoint- 

in- ment of the portion. - Is Eta 

ne, )))) 8 

or, And on this bill, which was brought to have the money 

ed laid out in a'purchaſe of lands, and the jointure eſtabliſhed, 


two queſtions were 'made as to the portion of Elizabeth ; 

Whether it would ariſe if the father made no appointment? 

and, Secondly, if an appointment was neceſſary, Whether 
” the anſwer of George was a ſufficient appointment. 


" 4 4s. 4 £ 
„„ 3410. 44 - 
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a Rider for the defendant the daughter. | 10 


By the intention of the teſtator, the profits of the whole nc 

term were to go to her, if George had but one daughter: m 

If a long term is carved out of the inheritance to raiſe por. to 

tions, it cannot be ſuppoſed that the teſtator intended all the ¶ to 

profits ſhould be applied, but this is a very ſhort. term, and th 

25007. was Only ſufficient for that purpoſe. If the words had-gone no mi 

provided by further than, For the raiſing portions for the daughter an co 
rt ney eng daughters of the ſaid George, the whole term would have been 
of the mar. in truſt for the daughter, and the words following do not al- 

riage, iv ter the ſenſe of the foregoing, for they give the father no fol 

ſoch pro- power to appoint the ſum, ba only the time, manner, and far 

dhe nu ang Proportion in which it ſhall be paid. In the caſe of Day Wl po 

mould ap. and Hooper, 2 Vern. 665, 2500. was provided by ſettlement Bil 4. 

point, he for the iflue of the marriage, in ſuch proportion as the hul- Ce 

died, leav- band ſhould appoint; he dies leaving a daughter, and make WI vl 


ing a : | | 
daughter, no appointment; the 2500/. was decreed to the daughter, WI 
and made to be raiſed out of the term, and the judgment was affirmed an 
no appoint- in the Houſe of Lords; and the truſt of this term is to be a | 
ment, the . . , " h 
2502]. was Executed in favour of a daughter, and the portion cannot be th 
decreed to raiſed without the aſſiſtance of this Court. „ 4 
her. 1275 8 * the 
As to the ſecond queſtion, nothing of ſubſtance that is tre 

required in the appointment is omitted in the anſwer, and the me 
circumſtances are preſcribed only to aſcertain the fact, and ſci, 


to guard more effectually againſt fraud and impoſition z but en. 

here the father does appoint upon oath and on record, which Jur 

is ſtronger than by any matter in pais, or by deed, ſo that 

[ +367 ] there + can be no doubt whether he intended to appoint. If ſak 
| a bill is brought to carry a parol contract into execution, and 
the defendant admits the contract, that admiſſion ſhall bind ma 

him, and the Court will decree a performance, becauſe then 

there can be no doubt of the reality of the contract, the end 

of the ſtatute. is anſwered, there is no danger of perjury in 

the evidence; and then why ſhould not the Court allow this 

anſwer to be a good appointment, and diſpenſe with the cr. 
cumſtances which were tacked to it, only to manifeſt that it 

was really executed, as it does in many caſes, in favour of 2 

wife, a child, or a creditor. „ 

Mr. Attorney General contra. 5 

. 5 

The Court in the conſtruction of a term in truſt, never 


makes any diſtinction whether it be long or ſhort: There is 
| 0 


10 De Term. F. Trin. 1730. | 


no direction in the will to apply the whole profits :'In the 
caſe of Davy and Hooper, a particular ſum being mentioned, 
nothing was left for the huſband, but to appoint the time and 
manner of payment of it; but here the father has a power 
to proportion, which is to be underſtood, not only in relation 
to the number of daughters, but likewiſe to the profits of 
the whole term, in caſe he had but one daughter, and he 


might appoint her a portion leſs than the profits, and ſne 


could not inſiſt that ſhe was intitled to the whole. 


As to the ſecond queſtion, 1 admit that this Court does 
ſometimes make good a defective execution of a power in 
favour of daughters; but never a non-execution : The 
power is, By any writing. or writings under his hand and ſeal, 
atteſted by tæuo witneſſes. And by an anſwer to a bill in this 
Court, he ſays, he does appoint, and intends to appoint, &c. 
which ſhews he did not think his anſwer a ſufficient appoint- 
ment. This is not an appointment by him in writing; the 
anſwer is not writ or ſigned by himſelf, and is no more than 
a parol declaration; though it is more ſolemn and binding 
than a deed, as to the Court, and parties to the cauſe, 
And this is not like the caſe of a parol contract, where if 
the defendant does not plead the ſtatute, but admits the con- 
tract, he ſhall be bound to perform it; for there the agree- 
ment is on a valuable conſideration, which binds the con- 
ſcience of the party, and ſeeing the contract is admitted, the 
end of the ſtatute is anſwered, for there is no fear of per- 
jury in examining to it; here the appointment is defective in 


all its circumſtances, which were preſcribed, not only for the, 


ſake of the party to whom the power was given, bat alſo for 
the ſake of the remainder-men, and thouyh this Court will 
make good a defective appointment in favour of a daughter 
who has no proviſion, it never will if ſhe is provided for 


becauſe then ſhe cannot be conſidered as a creditor of the ( + 368 ] 


parent : In this caſe the father has deviſed to the daughter 
lands of the value of 20,co0/. and ſo it is like the caſe where 
a copyhold is deviſed to a wife or child, if they are provided 
tor, equity will not ſupply the want of à ſurrender, | 


| Mr. Mead. cob 5 
This power is given by a ſtranger to the father of the de- 


fendant, and is not a power reſerved by the owner over his 
own eſtate, which is to be conſtrued liberally. If th father 
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had appointed a ſmaller ſum then the - profits, the truſtees 

could have raiſed no more, and no caſe can be mentioned 

where the conſtruction of the defendant has heen put, even 

on terms created by ſettlements on marriage tor raifing por. 

tions, though the daughters in ſuch a caſe areipurchaſers, 

If a power is given by deed, and it is executed by. will, it is. 

not a good execution; here the power muſt be meant to be 

| Executed by deed; and the anſwer is not an execution of it; 

/ and the caſe of the parol contract is no way applicable to this, 
| yet | remember in one inſtance, where the mortgagor con- 
feſſed by his anſwer a parol agreement, that the intereſt ſhould 

be raiſed from 5/. to 6/. per rent. that Mr. Juſtice Tray 
would not decree- it contrary to the ſtatute of frauds and 


perjuries, and in a late caſe your Honour would not ſupply the | 


want of a furrender of a copyhold, deviſed to the wife, be- 
cauſe the had 600. a year given her by the ſame will. 


* | Maſter of the Rolls. 


| This term of fifteen years is not created for the raiſing any 
particular ſum, or for the raiſing portions not exceeding ſuch 
a ſum, but in a very unuſual manner for the railing portions, 


It has been objected, that no diſtinction ought to be made, 
whether the term is long or ſhort; yes, I think they may 
have different conſiderations, as they manifeſt different in- 
tentions in the teſtator, in one caſe, it is not reaſonable to 
ſuppoſe he defigned the whole profits ſhould be applied, as 
it may be in the other, where they will only be fufficient to 
form a competent portion. eee 


This term is. not to commence till after the death of the 
wife; for the father having a power given him to limit a 
jointure, and he having executed that power, lets looſe this 

eſtate for life, precedent to the eſtates to his firſt and every 
other ſon, and this term being ſubſequent to thoſe limitations, 
mult be poſtponed to the jointure. „ 


[ +359 ] +1 am of opinion that this whole term is allotted for the 
SO, raiſing the po-tions, and that it was the intention of the tel- 
; OOO. to ; . | . ; 
| to be inveſted in a purchaſe, in truſt, to the uſe of Z in ſtrict ſertlement, remainder to 
truſtees for fifteen years, in truſt, © if BS have no iſſue male, for the raifing portions for the 
daughters of B, to be paid at ſuch time, and in ſuch manner and proportion, and with and 
© under ſuch proviſoes and limitations as the ſaid B by any writing or weitings under bi 
© hand and feal, atteſted by two witneſſes, ſhall appoint.” A bill is brought-againſt J to 
lay out the money in a purchaſe; E in his anſwer fays, that he does appoint, and intends 
© by a writing in due form to appoint, that all the rents and profits ſhall be collected and 

applied for raiſing a portion for his daughter C, in cafe he fliould have no other, bur il 
© he ſhould have more, the tents and profits were to be e between them, 
© payable at 18, or marriage.” B made no appointment, and died withour iſſue male, leaving 
D his only daughter, the whole, profits of the term belong to D, though the father made 
no appointment. | . tator 
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tees Ml tztor to appropriate the whole profits, and it is no o bjeQion | 
ned to ſay, he might as well have deviſed a term to the daughters 
ven Ml for fifteen years, becauſe then he could not have left the fa... 
por- Wl ther this power to adjuſt” the proportion, the profits ſhould" ET: 
ers, be paid to them in, in cafe he had more daughters than one. 1 80 
it . The term is upon truſt for railing portions, c. if no more 
be bad been ſaid, there could be no doubt but that the whole 

it; WM profits belonged to the daughter, the term being but fifteen 

this, years, and proper for that purpoſe, But he goes on, 'To'be 

con- paid, &c. Proportion can not relate to the profits, in caſe 

ould i there ſhould be but one daughter, but niuſt hade a reference 

racy Ml to the portions, if there were more than onę; and it was put 

and in, not with an intention to impower the father to leſſen her 

the i portion, if he had but one daughter; but if he had ſeveral, 
be- to proportion it among them, as he ſhould think they de- 
A ſerved : The term is in truſt for raiſing portions, which gives 


a preſent intereſt, and the civil law and ours allows a diſtin e- 


tion when the time is annexed to the legacy, and when to the 


any Wl payment only. Suppoſe he had ſaid, the portions ſhall be :, g 


uch I raiſed by the profits, to be paid, &c. this could be only di 
ns. Wl rectory as to the time of payment, and the proportion, in 
caſe he had ſeveral daughters; and if rhe eſtate: had been 
purchaſed, as the term was without impeachment. of waſte, 
1 the daughters might cut down the timber; and this was in 
the view of the teſtator, he was making a proviſion for his 
nephew and bis children, and if he had ſons, he gave them 
an abſolute power over the eſtate, and to bar all the remain- 
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the The ſecond queſtion is, if an appointment is neceſſary to Or if an 

it a che raiſing and charging this portion; if the anſwer is à good PPoin- 
this appointment, it muſt be admitted that this is not ſuch an ap ty. 
ery Wl pointment as the will directs, though a writing may be un- the anſwer 
ons, Wl der hand and ſeal, and not a. deed for want of delivery: was ſuch a 


But the queſtion is, Whether thgdefendanr, being a daughter, de . 


the nor intitled to have this defeCtive execution made good by ments 
this Court ? 


it it is ſaid, here is no execution, and equity Court ot 
equity | 
Would 
make good 
in favour 
of a 
daughter. 


< 


- 


4 


2 


not ſu 


hold againſt been great variety of opinions upon this point, and where i 


child, unleſs father was the beſt judge in what manner to provide for th 


* e 
» Pa 


. 8 Has TY 


power. ee 

not be good in equity, even 
perjuries, but the queſtion i is, \ bester this aner 7s niok fic 
A manifeſtation of the execution of his power, 4s this Court 
will make it good, as well as decree a parol contract adrnittad 
3 by the anſwer; for the ſtatute was made to prevent perj 

in the evidence; ; but there is no occaſioh to examine when 
the contract is admitted, and I think this caſe is the Carne, for 
he could have done nothing that would have made his in. 
wp will tention to ppoint 1 more man feſt than this anſwer... Where 
| ply e Younger c ld comes into Equity to have the want of 4 fur- 
the want el render ot a copyhold ſupplied, he muſt be wholly atprovidd 


a ſu _— 


of a copy-. for, or have but a very {light proviſion, though there hare 


the heir, a the children have. been well provided for, the Court has fü 


favour of a 


younger plied the want of a ſurrender againſt the heir} bectuſe the 


— — children; : and I believe Lord Comper was the firſt who fl. 
ſmall Pro- fuſed. it, becauſe the younger chil eatly provided fot, 
viſion, and the heir bad little or nothing; * But have never Knop 
A 8v0. this diſtinction made, or that the Court would enter, into the 


-— = og 3. conſideration of. it, where 2 younger child has ap plied to hive 


But will A defective execution of a power made good. 80 1 zm 
_ good opinion, that the whole profits of the term beds to the 
CO RENE ee. "aan after the death of the 9 


tive cxecu- 

tion of a 

power, whether he 5 Ty provided for, oft not, Ant. Gar"; 29- 2 Firm. 15 463, — by, K 
60g, 310, 1 Vers. 37, 40 219. 1105 Chan. Caf. 03, 159. * Your? 95 ner 1 35 
e Fol. Rep. mc. 28, e b | 
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which the plaintiff Ka to transfer to at "ſoul, or order, 
10,000]. South Sea ſtock, fix months after th: death of his 
father, and Mz inſhu] entered into a bond of 10, 00, to the # 
plal aintiff, for the payment. of the annuity. After wards Dla, 

in concer with. Minſh ul, advanced 4000J.” on the covenant), 
whereby Minſbul FF tothe plaintiff, he ſhould be bet- 
ter able to oO bis neceſſities, and pay bim the annuity”; 
the money was paid to the plaintiff i in notes, and a draft on 
the bank, but none of it came to the plaintift's Kands, and 
the plaintiff, according to his agreement, covenihted to 
transfer ten thouſand pounds in South Sea ſtock to D' 

ix months after the death of his father, and afterwards, on | 
his deſire to + have the ſecurity altered, and adyancing geo. [ 4371 ] 
more, the plaintiff entered into à bond of 18,0007. to 

ICofta, for the payment of gooo!. after the death of his 

| father, but the plaintiff received but 5ol. of this money. 

vir John, the father, ſoon after died, and D Cſla went be- 

yond the ſeas, and a commiſſion of bankrupt being taken 

out againſt him, ar % the aſſignee brought an action on br 
for relief, on payment df ht C. 


the bond; and this bill, | 
was really advanced by D'Cofla, with intereſt, and for a per- ; 2 
petual injunction; and your. lordſhip was pleaſed to grant us 7 


an injunction, upon our giving judgment, ſubject to the or- | Mq 
der of the Court ; and the queſtion is, Whether wwe are to 
pay the 40000. advanced by D ofiay or only 430% which is 
all the money came to our hands? This bond was obtained 
by a groſs fraud, and without any conſideration 3 Miaſbul 
gave no ſecurity but the bond for the annuity: though. he 
agreed to give the laintiff real ſecurity, and he never re-. 
ceived hut 430⁰. and ſo this is within the Tesſbn and aatho> 
rity of the caſes of extravagant bargaſns with young —_ 5 - 
where the Court have always ſet aſide unreaſonabie ſecurities, „ | KL 
taken for annuities during the life of the father, as eee 4 
conſcience. © Berry verſus Pit, 2 Vern; 14. The plaintiff's 
father being tenant for life of a reat eſtate, which by his 
death was to eme to the beg in tail, in 1675 he _ A 41g 1 
rowed 2000). of the defendant, and confelſed two Negm N 1 
of 50001. each, with defeaſances, that if the plainti pc foes. 
lived his father, and within a month after his death paid the *. 
den oo. and if the _ plaintiff ſhould marry in tile 
life-time of hy his father, and ſhould from his marriage, during 
his father's life, p the defendant intereſt for his 5000/. tage 4 
defendant mould Vacate the judgments; and that it was the e 
nent of the parties; eee ae father, T5 
| Os +: 4 Bs n e ü LE IT 
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that the money ſhould not be repaid, The plaintiff" father I fn 

died in 1679, and the bill was to be relieved againſt the faid Ml cre: 
judgments, upon payment of the money lent, with intereſt; 

and Lord Nottingham did not think fit to relieve the plaintif 

againſt the bargain itſelf, without paying the 50004. and in- 

tereſt, from a month after the plaintift*s father's death; but WM 1 

this decree was reverſed by the Lord Chancellor 7er, the 

who decreed the defendant to refund all the money, except I con 


: 


the 20000. lent, and intereſt. \ 5 
Mr. Solicitor Genera. © 400 


The queſtion is, What relief we ſhall have againſt this WY plail 
bond? The aſſignee infiſts to be paid double the ſum advanced, 


4 becauſe of the contingency that the plaintiff would furvin 


his father; but in the caſe of Berry and Pit this was deter- I 

mined not to be a ſufficient reaſon, and that the clauſe, that WW the 

the money ſhould not be repaid, if the father ſurvived, wa WW like 

: F +372 ] put in only to colour the bargain, for if the heir dies in the i cert 
life-time of his father, he is wort nothing, and I of courſe The 
unable to pay. We have been notoriouſly over - reached by tiff, 
Ainſbul, and if D' Cota was concerned in the fraud, we ought I con: 

to be relieved, though none of the money came back to him; I he. 

it was unconſcionable and fraudulent in him to demand go 

and gives a colour to believe he was privy to the 1. 75 fraud; 

and though he was not concerned in the fraud, the plaintif 

1 6 ought not to be charged with more than came to his hands 
The plain, 2 Vern. 77. The plaintiff, with other young heirs, benz 
tiff having drawn in by S:y/fead, with the concurrence of Sir Millan 
Oy with Sy, to buy goods at an extravagant price, and to acceptof 
| bein £2288 aſſignments of bad ſecurities, and jointly to enter into ſeto- 
tered into Tities for the payment of the money agreed on, the bill vas 
fecurities to be relieved againſt thoſe ſecurities, and the Court declared, 
— that the plaintiff ſhould be liable only to ſo much of the goods 
an . as came to his own hands, and ſhould not be anſwerable for 
tant price, his companions; here we were not jeintly bound with Mir 
che Court ful, but were defrauded by him, and he is in priſon, and 


declared , SY wari 
he ſhould worth nothing. „ 1 e 3 th : 
not be an- e 6 „Z „% - 7 ]¾ ̃ ↄ ↄ L at 
ſwerable for his companions, but liable only to ſo much of the goods as came to be at 


\ 


8. 


N. B. Lord Nattinghom in one day made (leren der that 
againſt S/y/ead, and after the firſt decree, the ſecond 1 ; 


k 
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council informing his lordſhip, that every cauſe was of dhe 
ſame nature, he ordered the regiſter to draw up the ſame de- 


cree in each cauſe mutatis mutandis. A 


* e 
2 4 Þ 
1 43 ; g { 


Theſe bonds have been adjudged good at law, becauſe of =» 
the hazard, and are of the nature of bottomry bonds, on one * 
contingency the obligee is to have nothing, on the other 
double the money he advanced, and this Court will never 
preſume a fraud, eſpecially when D' Cgſa really advanced the 24 
4000“. to the plaintiff, as is proved by an | Auſt found, | —_— 
mong oy papers of D*C:fla, made up and figned by the „ "mn. 
plaintiff, rt oo Fat "ap „„ 0306 —_— 
I think all bonds in general entered into in expeCtation. of 
the father's death, ought to be diſcountenanced, and are not _ = 
like a fair adventure on bottomry; ſo that the plaintiff muſtt 
certainly be relieved ; but the queſtion is, in what manner? rk 
There is no doubt but DC, paid the 4000). to the plain- 4 7 
tif, but whether there appears ſufficient proof that he was 
concerned in the cheat, that it ſhould not remain with him - 
he was not originally in the contrivance, but Minſbul was | 
wholly concerned in it, and little credit is to be given to his 
teſtimony, where it is not ſupported by other circumſtences. 
The ſum of his evidence is, that in 1717, Biron brought 9 
him acquainted with the plaintiff, and he agreed with him, my 
in order to ſupply his neceflities, to pay him an ànnuſt) of 
400l, a + year during his father's life, and the plaintiff "was [ 7373 
to. covenant to transfer to him or his aſſignee, ro... 
South Sea ſtock after the death of his father; that he, Hel. 
tert, and D*Cofla, did afterwards concert to cheat the plain- 
tiff; D*Co/a was to advance 400l. and the plaintiff was + © - 
covenanted to transfer 10, oool. South Sea ſtock to him (but 
he afterwards ſwears that D'Cofa advanced. the money on the” 
bond, and not on the transfer of the ſecurity) and that the 
plaintiff was not to keep this money to his own uſe, but ' | 
warily avoids ſaying for whoſe uſe, nor he does not ſwear 
that D'Cofta was to have any of it, and therefore he is not to 
be affected with the tranſaction. And he might pay part f 
it to Minſbul, as agent to the plaintiff, whe acquainted him 2 
that he wanted money, and would therefore transfer the ſe- 


curity to D'C a, who was ready to advance it, and Migſbul 4 
ME: { 5 e „„ 7 4 
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was to retain the money to ſupply t A plaintiff's 6ctalivns, | 
but this is all talk 's es him uw  laintifF only; and 
he does rot ſay that D'Ceſa knew of . Find Minjbul wis to il | 
. Theplain- have 2000/. to pay Helbert ſeveral ſums out of it, which he | 
| your borrow- agreed for, before he would introduce him to B', which Ml ; 
ch. __ he does not pretend D'Cofta knew of; therefore on the plain- : 
into a bond till payment of 3000. and intereſt, the defendayt Har. 
, * — weed is to acknowledge Tacken © on : che Wenn and a 
1 a neither fide is to have Lofts. ML 1 Be 
the death f 0 
| his father, eel was then abopt 5 Fears of age, the Court neem un exit thit = / 
"Mt bond, on payment of oy 8 and i tereſt, | n 
E” - 4 1e 16 The plaintiff inſiſted he = to have coſts, bechile, Ml ' 
3 {By 5 though the aſſignee was a ſtranger to this b he de- T 
2 Chan. Caf, manded the go. and the defendant claimed coſts, be- V 
120, 136. cauſe the plalntiff was * ne penalty. LY | 
Signing and =" 49 "4 a 
| goodpobl. Signing and fling v is a good pl of 2 vill. : 
cation of / ; e : 
a will. „ %% iy, ew 2404 11 
3 nent verſus BAK. ; : 
At the 
Rolls. Nr Solicitor General for the plain, : 
S MR. + OF "BoA A i a moiety of two thirds of the 8 
reſidue of his South Sea ſtock, India, Bank, and Orphan R 
ſtock, leaſes, Faſt India, and South Sea boid. mor tgages, n 
and other his perſonal eſtate, to his ſiſter Mrs. Colchejier, 5 


who, before the ſaid moiety was paid to her, made her 
will, and as for ſuch ſhare and proportion of Her brother t 
Talg s perſonal eſtate, the deviſed all her ſaid ſhare to " 


”— 
gg Oy KR „ „„ CE 2 


a truſtees, to pay 2000. out of it to her grandſon Birch, and £ 

the refidue of the money ariſing by the ſale of it, was tobe : 

put out at intereſt, for the benefit of her grand- daughter, ſ 

AE til ſhe came to the age of twenty-one years: After the mak- k 

2 ing the will, the executor of Mr. Lockington, at the defire . 
of Mrs. Colchejier, and the legatee of the other moiety came . 

[ 4374 ] f to an account, and t their reſpective ſhares were divided, and . 


Pa aid to each of them,' and Mrs. Lockington's moiety conſiſt- 
ed of ſeveral ſt India and South Sea bonds, and Orphan 
and Bapk ſtock, part of which ſhe afterwards ſold in her 
: life-time for 719. and the queſtion is, Whether that is an _ 
. ademption of {o much of the legacy ; or whether we {hall 


| (ball 


not have a ſatisfaction out of her aſſets pro tanto. 
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b . . J ( 3 FP | | 
J ſhall lay it down as a rule, that an ademption is not too 
te prend, but muſt be either ele oe necalfarity fn se 
x ll implied, ſomething muſt be done to ſhew the intention of legacy is not „ | 
vas to Bl the teſtator altered or otherwiſe, though the thing is changed, te de pre- 
ch be BY there is no ademption. Tour Honour at a former hearing . 4 
which BW determined, that the receiving the legacy did not take it 5 
plain- away, for that did not ſhew an alteration of her intention, 

Hur. but it was neceſſary to aſcertain. the ſhare, and prevent ſur- 

» and vivorſhip.z ſo the preſent conſideration is, whether her ſale 
o part of it afterwards as a divided moiety, is an ademption 

1 of o much. This is not like the deviſe of a horſe, or other 
" WM fpecifick thing, which if the teſtator ſells afterwards, te 
bo. legacy is gone; for at the time Mrs. Collegen made her Ly 
ble, will, ſhe was intitled to nothing in ſpecie, and ſhe deviſed 
ie de- no ſpecifick thing, and the ſpecies afterwards allotted to her 
were not the things ſhe had before deviſed, ſo that her di. 
poſing of any of them afterwards, was not an alienation ß 
any ſpecifick thing the had deviſed, but ſhe deſigned by her 
will that her moiety ſhould be turned into money, and a2. 
of it paid to her grand-ſon, and the reſidue to be put out at 

intereſt for the benefit o? the grand-daughter ; ſs that ſhe 

does not deviſe the ſhare itſelf, but the money arifing by it; 

and then, ſince ademptions are not to be preſumed, what is 

there in this cafe that ſhews an alteration of her intention ? g,,, part 
not the turning it to money, for that was what ſhe deſign- 3. fe&. 5. 
ed by her will; ſo that this was only purſuing that intention, u. 2. 1 give 
and preparing things for her truſtees,” 2 Fern. 68 1. I give — 4-—n 
my unc 


e Orm 5ool. viz. 4ool. due on bond; and 1000. in on bond, 
money, the teſtator after receives part of the 4000. and takes and 2000. 

2 bond for the other part: This was adjudged by Lord Har- . 
court no ademption of the legacy, becauſe nothing appeared after re- 
to ſhew an alteration of intention. It cannot be imagined ceives part 
when Mrs. Colchefler made her will, ſhe conſidered herſelf ** "_ 
as intitled to a ſixth part of every ſpecies, and then her will u | 
cannot be underſtood as a deviſe of a fixth part of every band for 
ſpecies ; but ſhe diſpoſes of her ſixth part, be it what it will, che reßdue, 
and orders it to be converted into money ; if her regeipt is — _ 
no ademption, why ſhould her ſale of it? which is not in- of the 
conſiſtent with her will, but carrying on the intention of legacy. 

It, | 2 8 | 


+ Mr. Attorney General for the defendant. _ [ 1375) 


This deviſe of Mrs. Calchefler is the ſame as if the had de- 
an viſed the particular ſorts, and ihe only expreſſes herſelf other- 
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: 3 ry ww Gr ni: 77 Tt; 7 8 +, ral 3 2M 
e - wiſe 55 ſhortneſ#4 3*her ſaid 2 * given be 
V the turning of it into money is part of the truſtʒ and or 2 


{ 

| 

3 0 e the bequeſt; and that direction ſhews, ſhe did not apprehend N 
IA _* © 'ſhe-was'intitled to money, and, if after making her will, ne 
3 | had not called it in, her truſtees would have been intitled to f 
a ſhare of each ſpecies, which ſhews the will amounts to 

deviſe of the particular kinds, and not of ſo much money: 

allow an ademption is not to be preſumed, but muſt be ſhern Ml t 

by ſome fact, that takes away the thing, and differs from 2 Ml t 

revocation, which takes away the bequeſt, as à later wil, WM « 

or codicil; and the direction to the truſtees to ſell, does not Ml 1 
E caſe;\becauſe' this was a fale by herſelf in her life. 

If the tel. time, If the teſtator deviſes a bond debt, he deſigns the ll f 
_ legatee the money, yet if he afterwards call it in, the legacy WI { 

debt, and is loſt. In the caſe of Orm and Smyth, the legacy of $ool. Wl 0 

after calls remained, though one of the funds was altered, and the vis. c 

1 wr 2 N made the difference, for the gol. was abſolutely given. t. 

of. The executor of Mr. Lockington, if the ready money was Wl " 
ſiufficient, could not turn theſe ſpecies. into money, for the WI | 

payment of the debts z but the reſiduary legatees were in- f 

titled to the ſpecifick ſhares. Lady Dover deviſed: the reſidue WM 2 

* her perſonal eſtate, which conſiſted of leaſehold houſes, n 

PROS to a Roman Catholick, and your lordſhip decreed it to be Ml fi 

the reſidue diſtributed among her next of kin, biggauſe the teſtatrix n 

w 


of her per- having left money ſufficient to pay her debts, the deviſe was 
8 intitled to the very ſpecies, and the executor could not fel I b. 

” ſiſted in them, and ſhe was diſabled by the ſtatute to take the leaſes. WI !: 

| Teaſehold- Therefore this deviſe is the ſame as if ſhe had deviſed the f 
: — Poe particulars by name, and the teſtatrix having afterwards di- = 
and let poſed of part of them: As to ſo, much of them the legacy MI =: 
ſufficient to is gone, and it is become part of her own eſtate. Suppole Wl o. 


pay her © ſhe had given them away, could the en have * atis. ee 


debts, Bis is 
debrs, faction for them out of her aſſets? N th 
the houſes, ö th 
and the executor cannot ſell them, and being diſabled by the * to take the ref ti, 
ſhall be diffributed d among the next t of kin of 4, | e 11 
. h; 
Maſter of the Rolls. e e A 
"FS. . 


\ An ademption is an inplied revocation; a dectaratich of 
| the intention being altered, and muſt operate as a revocs- his 
tion; the civil law diſtinguiſhes, where a legacy is paid iy WW 
by the debtor, or coercion of law, which is no ademption, 5 
bekauſe no change of mind appears, and where it is called in 


«d the teſtator, in which caſe the = CoA is gone: The quei 
| „ bog 
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tion then is, if here does not appear a ſufficient intention in 
the teſtatrix to alter her mind? The brother's eſtate conſiſt 
ed chiefly in ſecurities, and he gives a moiety of two thirds | 
of the reſidue of it, 'epumerating the particular ſpecies of 
which it conſiſted, to Mrs. Qlebeſler, and the by her will 
gives this her undivided thare, Sc. afterwards a diviſion is [ T3 764 
made of the brother's eſtate and ſtock, and bonds are allot- 
ted to her, part of which ſue ſells, and keeps no account of 1 tees of 
the produce, and the grand- daughter would have her eſtate the reui- 
debtor to her for ſo much. Mrs. Culcheter, if the debts duum, are 
were paid, might inſiſt upon receiving the fpecifick eſtate, ip gte 
and have an injunction of this Court, to reſtrain the executor gf 1 it 
from touching or ſelling the ſpecies, and to have an equal confiſts, if 
ſhare of every ſpecies with the other legatee, and not have oy * 
one ſet off "againſt the other, unleſs it was a prejudice to the ſuffcient 7 
eſtate: The exechttor, for inſtance, could not have given pay the 
the leaſehold eſtate to one or other of them, but each debts. 
might ſay, I'll have a part of the real chattels. She might ane an . 
have ſold her undivided. ſhare, and the vendee would have junction to 
ſtood in her room, and that would have been an ademption, hinder the 
and will coming to a diviſion of it, and then ſelling part of it, anten; 
make any difference? Mrs. Co/chefer, after making her will, them, and 
firſt came to a diviſion and receipt of her ſhare, which did are intitled 
not amount to an ademption, becauſe it was done in concert 2 1 
with the other legatee; aud by this ſtep ſhe put it more in lr 
her power to diſpoſe of it, and accordingly ſhe afterwards every ſpe- 
ſells part of it, and keeps no account of the produce, but if eier, if 2 
the had, and the account had been framed in ſuch a manner bee 

, | | | divided 
as ſhewed her intention, that this ſhould - ſtill be conſidered without 
as part of her brother s eſtate, it might then be ſaid, ſhe was preJudice- 
only carrying on the intention of her will, but having blend- 1 [os or ” 
ed the money with her own eſtate, it ſhews her intention, bis 2 
that it ſhould be no longer conſidered as any part of her bro- Sea ftock, 
ther's eſtates So 1 am of opiguon, that this {ale is an ademp- . pg * 
tion pro tanto; ſhe had a property in her ſpecifick undivided Ts S 
ſhare, and if ſhe had ſold it before the diviſion, that would mortgages, 
have been an ademption, and why ſhould it not be after di- and other 
viion ? which enabled her the better to ſell it, and ſhe has 22 ont 
kept no account of the money. „ | wha fore 


: * „ Fg be received: 
his legacy, made his will, and deviſed this mojety to truſtees, to ſcli and pay 200/, to C, 
and the reſidte of the money to D, afterwards B-and the legatee of the other moiety come 
loan account with the executor,of 4, and their ſhares are ſet gut and received, and the 
ſtock and bonds ate allotted to B, who ſells part of them in his life-timg, without keeping 
an account of- the produce. I his is an ademption of the legacy to D pro tanto, | 
But receiving his ſhare was no ademption, ſor it did not ew any cl-ange. of his mind, 
but was done in concert with the other legatee, to aſcertain their motettes, and prevent 
lvivorſhip. 1 Vern. 95.  Swwinb. patt . ch. 20. Raym. 32 5. 2 Fern. 521. _ 


MORGAN 
Ria. ai 


— * EY) Poo a ea A a ä n VV— PET t RAYNE" PARA RNA RR wn IVY 
of Ss, * n ; \ l : | $ 1 . 8 x : * 8 * : * ; N _ W * * . v 2 5 "IEF 
* * 8 9 5 n 5 
18 8 : . * 
* * 5 . * b | Fl 
Term. S. Trin. ; 
* 4 - "Py. . & 4% / 53% as - * ES a 
1 4 / > f d > Wh. 37 
, \ * 25 n 
\ Ne 
WA 1g 
| MORGAN verſi „ 
: 2 E 4 4 * FYL OI 3 gh 
1 x 1 . 4 N 0 ©} PR *! EOPYA ©» oi Be. 
ox hs 7 . 0 . 13 ” , * 5 * * e — . 5 £75 
. . * - * 344 X27 þ 3 q 7 A. y : . 2 * 2 
n , : 7 * . & 
2 +. 8 4 p * 
. "tt > 0 1b 4 


3 | THE teſtator made his will, ner a}, in theſe.words; 
rodem die. I give and bequeath to my grand-mother all m perſonz 
5 eftate, of what kind, nature, or quality ſocver, which 
1 ſhall be intitled to, as adminiſtrator to my father, or 

* otherwiſe howſoever, exonerated and diſcharged: of the 

payment of all my debts and funeral charges; and ſubjefs Fe 

his lands to the payment of bis debts and funerals,” .. The BY 85 

defendant inſiſted that this was u ſpecifick legacy diſcharged Wl © 
of the debts of the ſon, but not of the father, aud Would 15 
take in only the diſtributive ſhare of the fon. The plaintiſf, S 

that by the words and intention of the teſtator, all the:perſonal Ml - f 

i eſtate of the father, as well as of the ſon would pals, and dil- 1 
1377 J charged of both + their debts, for the diſtributive ſhare did BY um 
not belong to him as adminiſtrator, hut he had 2 right c it 55 


5 ] if he had not taken out adminiſtration, and the. words. hg- 5 

nify all the legal eſtate he was intitled to, by taking out the BY by 

5 letters of adminiſtration, which as he might diſpoſe of in his 7 4 
4 4 life-time, ſo he might by his will, which will amount bo 2 5 

; devaſtavit, and then the debts of the father will become bi 15 

144 | $6 Y "1, irre 


„ Maſter of the Rolls. 


1k 


13 A man, by law, cannot commit a devaſtavit by bis vil, 
= devaſtavit hut only by act executed in his life: time ; for the teſtator can 
dy will, but give nothing away by a deviſe, but what he lawfully may; 
. and therefore only his diſtributive ſhare of the per ſonal eſtate, 
M : diſcharged of the debts, can paſs. The debts are Es alienum, 
teftatormay not the perſonal eſtate of the father; and he ſays all my per- 


Lwfully ſonal eſtate, not all his perſonal eſtate. And even if the ſon 


grant. 2 b | d . . 
1 give to by committing a devaſtavit had made them his debts in con 


© 4 all my ſtruction of law, they ſhould not be conſidered as ſuch in 
« perſonal this will, but his eſtate, Qc. is only his ſhare under the ſta- 


o 


F 3 tute, of ſo much as remains after payment of the debts, but 
« ande if he has waſted the aſſets of the father, ſo that there are not 
« initted to ſufficient to ſatisfy his debts, as to ſo much they are the ſon's 
] 3 debts, and muſt be paid out of the perſonal eſtate. 


© te my fa- . c 8 : : j ; 4 4 
© ther, or otherwiſe bowſoeyer, exonerated and diſcharged of all my debts and 


zug the teflator ſubit ed his lands to the payment of his debts and funerals, Nothing 
| paſſes by theſe words that belonged to the father, hut the diſtributive ſhare of the on, 
ſtec the aſſets, by conſtiuction of Jaw he made bis father's debts his 


fo nerals, 


and tho', if he wafſtec ) a 
oven, yet the words of this will muſt not be taken in that ſenſe, but they muſt . 
_ ovt of his perfonal eſtate. Swink, part 3. ſet. 6, 5. n. 2. Bro, tit. Adm, n. 7. Fin. 
fame tit. n. 3. Plowd. 525, 326. Wentw. Off. of ER 17, 86. e i 
. 8 « 
- * * . 
£ : S: 4% 


5 A $i 2 1 v Ws 5 8 F N 
1 b — * a 1. x 4 ys. "ik 
De Tru. 8. Trin. 1140. 
3 Thuvſtay, June the 25th. 5 
RD” verſus Sir JOHN ETLEksS. bases. 


; 1or's h ouſe. 


A BILL was brought by Sir John Eyler, and the other 
truſtees for the ſale of the eſtates of the late Directors of the 
South Ro CO againſt Sir John Blunt and Mr. Ward, 
000 have 40, oool. repaid, and 1000. South Sea Rock trans- 
* ferred to them by Mr. Ward, which Sir John Blunt, one of 
Gal dhe late DireQors, had paid him for the purchaſe of an eſtate 
WY in Gray's. Lane and Wapping, in the year 1720, and to ſet 
dia aſide the ſaid purchaſe, as fraudulent and ſubſequent to the 
„time allowed by act of Parliament, By the articles of agree- 
Tg: ment, Sir 7ohn Blunt was to pay 20,0007. at af certain, 
ide 20, 00. when the conveyances were executed, an 10,0007” 

by a transfer of 10007. South Sea flock with the dividends, 
to nd the purchaſe was decreed to be M aſide, and the money 
„ repaid, and the croſs bill is to have the purchaſe eftabliſhed. 
; The defendants obtained an order to refer the depoſitions for 
; irregularity, and the, Maſter has certified that they are irre- - g IO 
gular, becauſe the + witneſſes were examined to the ſame [ +387 ] 

Bs matters that were in iſſue in the original cauſe, and they : 
vill, were ſettled by a decree of the Court. The great queſtion in 
1 the original cauſe was, When the articles and conveyances 
0a) i vere executed? Mr. Anneſly being examined, when Sir John 
tate, Blunt laid the articles before him, but not the particular day, 
m, depoſed it was Tome time in the winter 1720, and we had an 
eu: order to examine Mr. Pearce vivd voce, at the hearing, but 
your lordſhip was of opinion, we could not examine him to 
the time. But Mr. Anneſiy being examined in this croſs cauſe, + 
b in fears, that on looking over the book in which his fees are 
entered, he finds that the articles were laid before him for his 
an peruſal, 6th January 1720, which was before the diſabling 
d took place; and Mr. Pearce ſwears, Mr. Mard ſhewed | 
him the articles in Auguſt 1720; the witneſſes are perſons of 
undoubted reputation, and have not proved any thing that 
tends to contradict what was proved in the former cauſe, but 
rhing only what tends to explain and illuftrate it; and though I al- 
; fon, low that the Court is very tender of examining witneſſes after 


. 1 publication, yet they admit of auxiliary or explanatory proofs. ( 
75 Reilo. 96, % +2? As: where A and B are ſuppoſed b ban 
cone ſuch an act, rhe proof of which is but obſcyrely ſet -— 
ſoy VE, e e | 
#+ * 
> f 2 $65 2 * 2 
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De Term. S. Trin. 1730. 
forth in the witneſſes depoſitions, they not giving any rea- 
ſonable teſtimony of their knowledge touching the perform. / 
ance of fuch act in any particular: Now, if ſuch obſcure c 

depoſitions be publiſhed, and the deponent happen to die, 0 
others may well depoſe that they were preſent at the per. 1 
formance of that act, and ſo explain the firſt depoſitions; Wl a 
but if they depoſe any thing contrary to the former depo- 


ſitions, or which may alter any part of the ſubſtance thereof, C 


b | ſach depoſition is void, and ought to be rejected. Hardr. tl 
* 180. Sir John Langham verſus Laurence. * 
5 | | Tn COS vs. 3 al 
Mr. //ills, ee. n 


„ eps 3 „ * 

The Maſter has given two reaſons why the depoſitions are WM t 

irregular, becauſe the witneſſes were examined to the Tame c- 

matters in the original cauſe, and becauſe all thoſe matters ſi 
were ſettled and determined by the decree ; but this laſt 
reaſon 'is only proper for your lordſhip's judgment, and is 
out of the ſubmiſſion ta the Maſter, the defendant may think 
the matter by the original bill is not brought properly before 


the Court, and may be willing to ſtate his own caſe; but a 

by this argument, no croſs cauſe could be brought to hear- 
ing, after a decree in the original cauſe. The. other reaſon A 
goes to all the evidence, and fo is in effect to ſays we ſhall W _ 
not bring our cauſe to a hearing, becauſe we cannot read BY te 
"ub our depoſitions. It is not proper to examine witneſſes to con- _ 
: I tradict what was ſworn in the other cauſe, but it is agreeable BN . 
| to reaſon, and the practice of- the Court, that where any N 
matter is doubtful in the original cauſe, to allow auxihary th 
1 +379 ] proofs in the croſs + cauſe to explain it, and this is the. reaſon, — 
why the Court in many caſes directs an iſſue, yet that is liable 
to the ſame objection, that the ſame witneſſes may be ex- a 


amined to the ſame points; indeed if they ſwear contrary to 
their depoſitions, no weight will be laid on their evidence, h 
and fo your -lordſhip at the hearing, may give what credit th 
you pleaſe to theſe depoſitions where they contradict the for. . 
mer: The decree was made, not becauſe the evidence was 


againſt us, but becauſe we had not made out the facts necel- a 
ſary to out defence, nothing was proved againſt us, but we 4 
had not proved enough : All we have done in this cauſe i, 4 
| to explain and ſupply what was doubtful, but not fo contra- N 
5 dict even the plaintiff's evidence. 1 Can. Caf. 228. On an in 
appeal upon à commiſſion of .charitable uſes, the 1 7 a 
was, Whether certain houſes were pareel of Brideuell, of to 
| $ Ab | Des — 
. le 
4 * 
. Fa 
A * 


amination in another cauſe, there was no reaſon to apply for 
leave. | ; * : 4 1 
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: De Term. 8. Trin. 1730 ' 
Dirſ# houſe ? And the Court directed a trial of law, and a 


commiſſion was moved for, to examine a witneſs eighty years 
old, who was not diſcovered before, and unable to travel! 
The motion was oppoſed, becauſe of publication being paſt; 
and the Lord Keeper ſaid, though the rule of non-examina- 
tion after publication had been ſtrict in this point, yet the 
Court was the judge, and ſo he ordered a commiſſion. By 
this it appears, that is diſcretionary in the Court to grant a 
commiſſion after publication; and though that was an ex- 
amination after publication in the ſame cauſe, that does not 
make the caſe different from- ours, for the reaſon why an 
examination is not allowed after publication, for fear to in- 
troduce fraud and perjury, when the parties know where the 


* 


cauſe pinches, is equal, whether the examination is in the 
ſame, or another cauſe, f F "7 + v 3 1-4 : 1 N 89 


%% TS v6 
The truſtees by their anſwer to our croſs bill fay, that the 
articles or the indorſement of the payment were not executed 
when they bear date : Theſe then being matters particularly 
put in ide in this cauſe, and publication being paſt in the 
original cauſe before their anſwers came in, it was proper, 
and not inconſiſtent with the rules of the Court, to examine 
to theſe points, there was no examination in the original! | 
cauſe to the particular time the articles were executed, and *.. 
upon the hearing Mr. Juſtice Price was of opinion, that there 
ought to have been a further inquiry; and the witneſſes in 
this cauſe give their reaſons from written evidences why they ; 4 
can remember the particular day; fo this is no more than 323 
proving exhibits, and offering explanatory evidence, and giv- = 
ing the witneſſes an opportunity to ſee whether they can find 
any thing to explain, and fix their evidence : Mr. Maſon lays, ' 
he remembers it to be the ſeventh of September, becauſe n 
that day he received a note from Sir Fobn Blunt, drawn'on _ 
the Sword Blade Company, which he makes an exhibit ;-So 
Mr. + Anneſly in his former examination ſaid, ſometime'in the [ 380 
year 1720, now he ſets out the day, and Mr. Pearce is po; — 
ſitive from a letter that he ſaw and peruſed the articles in 
Aiguft ; and his depoſition is not irregular, becauſe the ſame-. 
vitneſs cannot be twice examined, for he was not examined .- 
in the former cauſe. It is very uſual on application, to ex- —_— 
amine a witneſs over again before the Maſter, after a hearing 4 
to matters of account and the like; and this being an ex- _. 
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„CCC | | ee ae 
lere is an exhiblt bearing date in July, which is to he pro- 
ſumed was executed at that time, and we have on 
amined to fortify that preſumption; and fince we hae 
right to proceed in our croſs cauſe, it is reaſonable-we may 
examine to all the facts neceſſary to make out our caſt. The 
witneſſes have refreſhed their memories by written entries, 
which cannot miſtake; and if your lordſhip on application 
would have granted this examination in the fame caule, as 
being juſt and reaſonable, of common right we have liberty 
to examine to it in the croſs cauſe without leave. When a 
Bo Court directs an iſſue, it is liable to the ſame objections u 
. this examination: If thefe depoſitions ſhould be ſuppreſſed, 
| we ſhould be without remedy, though the juſtice of thecale WI c 
5 was with us: If your lordſhip permits them to be read, you j 
| may give what credit you pleaſe to them; and they will not C 
conclude the property of the defendant; but if yqurlordſhip BY e 


Mr. Solicitor General for the defendants.  __ e 
| ; aa. 1 of 


| The only queſtion is, Whether the examination in the c 
= croſs cauſe is regular. In 1723 we brought our bill, and in a 
| | May 1727 the croſs bill was filed, publication paſt in our ev 
7 cauſe the th of July following, and our anſwer came in the er 
December after. We ſet out by our bill, the whole fraud and Ou 

| .centrivance, that the houſes were ſet by ward upon fiction Bl is 

* leafes to Maſon at a 10001. a year rent, and fifty years pu. fo 
chaſe given for them by Sir Zobn Blunt; wat m. 


7 woas mot carried into execution *till after the 5th of vi 
1720, and that the articles were antedated, and this ws de co 
moſt material point in iſſue in that cauſe: The croſs bill re. vi 
lates to the ſame individual thing, to diſcharge the Claims of N at 

the truſtees, and to quiet the plaintiff in the eons on 

the money and ſtock, and is as much by, way © defence Pe 

only, as their anſwer, «4/1.» 5 3 

| R x 7 n on 

The cauſe was heard four days by your lordſhip * 2 anc 

by the Lord Chief Juſtice Raymond, the Maſter of the tha 

and Mr. Juſtice Price, and your lordſhip declared the wh ecu 
1381 J proceedings to be fraudulent, and decreed, that Bla 2 cou 
Hard ſhould account for the money and ſtock; aud = 

er 


decree. has been ſigned and inrolled, an account takenz%and 
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2 report made Our anſwer to the croſs bill came in before 

the decree, or we might have pleaded'it in bar to their relief, 

for a decree can never be varied by a new bill, but by a bill --. 

of review only, becauſe the ſame Court might make.contrary A d 
decrees on the ſame equity, and the parties would be intitled u be; 
to the aid of the Court to carry them into execution, ſo that varied by a A 
the proceſs of the Court would fight with itſelf : They ſay, new bill, 2 


as they have a right to go on with their cauſe, they have a _ oy by. 


right to prove their caſe, but they cannot examine to the review, or. 
ſame matter after publication, either in the ſame cauſe, or in by appeal. 
acroſs cauſe, becauſe they equally ſee what is ſworn ; and this | 
occaſions that conſtant application to the Court to enlarge 
publication in the original , cauſe, till they have examined 

their witneſſes in the croſs cauſe, that they, may not be pre- | 
cluded from examining; and the reaſon + to prevent per- 1 
jury, and the contradiction of evidence, to miſguide tobe 
Court by a miſrepreſentation of facts, and the ekeing out 
evidence by explanation. As this is a general rule, let us 

ſee whether there is any reaſon to diſpenſe with it in the pre- 

ſent caſe; they ſay they examine only to. illuſtrate the former 

evidence, and to a point that was thought nd material in the 


7 


other cauſe; but this Was the principal point in iſſue in that - 
cauſe, and a fact they themſelves examined to; but if, after „ © 
a cauſe was heard, and the Court laid hold of a defect of f 


evidence, the party might examine to the ſame matter in a 4 
croſs cauſe, it would be the ſtrongeſt temptation to make « 
out and ſupply what they find material, and the examination _—_ 
is equally introductive of perjury, whether it contradicts the 
former evidence, or carries it further upon their finding it „ 
material; and they draw their arguments from what thke 
witnefſes have fworn in this examination, which cannot be = 
conſidered; for the queſtion is, Whether the fame or new | 
witneſſes have been examined to the ſame matters that were 

at iſſue in the original cauſe, not what they have ſworn 
on the examination: We oppoſed the examining Mr. vos weg be 
Pearce viva voce, in the other cauſe to the time's becauſe prove an *] 
they cold examine him only to the execution, and the rea- <xbibit viva © 
fon is, becauſe ſuch a witneſs may thave ſeen the depoſitions, Jering bar _—_ 
and not to ſave the regiſter a little trouble, but there is not you can en- 
that room for perjury, when he is examined only to the ex- amine the 


„ . 


ecution : 80 "theſe depoſitions are not wayranted by the — 


courſe of the Court, nor by the reaſons offered for the plain executis 
tif. As to the caſes that have been quoted, it is not ſaidin © 
Keiſway, w ether it "was" agreed by the Court, 'or by thbe 
7925 pr” _ T 
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a council at the bar, as their oplion' wad there the depoſitions al 
were obſcure, and the witneſs dead, but Tam ſure the con- in 
trary opinion has been held ever ſince, and their going ſofar ca 
back is a ſtrong proof that the modern practice is Ag Ml to 
them. The caſe in Hardreſi is nothing to the purpoſe; 3 
f 1352 fl + trial was directed, and a bh brought To A anche, and er 
the defendant curred” becauſe the plaintiff ought not to ll 7: 
have ſupplemental proof in the ſame cauſe, and the demurrer M7; 
was cver-ruled ; here they would have ſupplemental Proof 
in the ſame Court: and to overturn a decree, but it is 
proper to apply, for evidence on a trial, and the one 
caſe has no relation to the other. They fay the Court 
after publication often directs iſſues on the hearing; 
true, and the defendants in the former cauſe preſſed for 1 
trial, but your lerdſhip, and his Honour the Mafter ofthe WW 1 
Rolls, were of opinion againſt them, from the” extreme he 
danger of perjury, after the parties have meaſured ther Ml flec 
ſtrength; and becauſe this whole caſe was a complication af {that 
fraud; and if the Court at that time would not grant them been 
what it often does to the ſuitors, there is greater reaſon t uf 
adhere ſtrictly to the rules of the Court. „ 


Lord Chancellor. 4 


You need not go on. There is no rule in this Courts more 
facred, than that witneſſes ſhal} not be examined in another 
cauſe, to matters in iſſue in a. former: It is ſometimes done 
on an appeal in the ſpiritual Court in the ſame cauſe, vivi 
voce, and informandam Conſcientiam Judicis, becauſe. the 
Court are to ſatisfy themſelves all the ways they can. Cross 
bills were at firſt unwillingly allowed of; the Court foreſar 
0 waer —_ great inconveniences from them, and the rules relating to 

ture of a them were introduced by Sir Nichelas. Bacon; they are in the 
deſence, nature of a defence, and were allowed of, that the pay 
_ . might more fully have the benefit of ſomewhat he could not 
en that the fo well profit himſelf of being a defendant, though! it was at 
party might iſſue in the other cauſe, but they cannot examinę to the ſame 


_— m4 mat ers after publication, as evidently appears from the mo- 
more to his tions that are every day made to enlarge publication in the 
advantage Original cauſe ; but the plaintiff has been guilty too of 1 
than.he breach of another rule, that a eroſs bill is to bs brought 


2 — time enough to examine to, before publication Pale 
Pi: original cauſe the anſwer came in fore the decree, fott 


could only anſwer and deny the F 85 and if any ching har 
or” pens after that hinders an examination to th ii u that kant jb 
be helped: I. he decree has eſtabliſhed cheſe = ih | 
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ons 907 ea by à bill of review; or an ar 
on. WM in iſſue in the original cauſe, or ſettled by t 
fir cannot be examined to in the croſs — ſo the Maran” in the · ori · 


d the matters ntarters e- 


2 inal eau 
int Wl to the Maſter' s report muſt be over. ruled. e 1 ens, | 
34 +. cation paſt, 


3 or ſettled — — — * out Se. 23> 324s | 
1 17. 1 Chan, Caf. 234. Krile. 100, a. Herd 120. Prad. Reg. I IF 30%, 


t to 163 Introd. to Clert's Tyr. in Canc. 20, 74. = Chan. Caf, 75» 79, 5 2 Fern. c 
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ourt K 1s ee 
m_ STANLEY verſus STOCK. lers houſe, 
Jy a * 2 7 vhs 5 ad * & Chan- 


ue Two were jointly and ſeverally bound) 85 dd, "and b 


reme che plaintiff, who was adminiſtrator to one ot the obligors, dre beunngd 


their WH fled a bill againſt his heir, and it was objefted at the hearing, Jointly and 
of {What the repreſentatives bf the other 'obligoyFought to have 2 
hem deen made parties; but the objection was over-ruled, be- may fue 
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eee 1 of Mare. Onthe.athott Aatch we, put in 1 
| . anfwer, which the plaintiff excepted tu and on the 
| Ales che Maſter reported inſuffirient, and the next day, 5 
1 2 8 were ſerved with a ſubpœna for coſts, and to mate a better 
\.. +4. anſwer. On the 14th of May we paid the coſts, and on 
de IE 0 Ju we put in a ſecond anſwer, which on the 
Aa” "3 Ju the Maſter reporte inſufficient, thewwe 
Ne anſwer; which Was warn and filed the tg" 0 
5 * on the 21ſt of Fuly 1729, the cauſe came to a ene 
5s ET - and the bill was decreed to be taken pro confeflo, though 
. 92 we produced a certificate that our third anſwer was filed, and 
which not being excepted to, muſt be taken for a full and 
» ſufficient anſwex3] though obly.,two anfwers are taken notice 
of in the decree: But as the cauſe is open on the appeal, we 
| b a may read, to your lordſhip the certificate, and if the deere 
to 4 was inrolled; we could have a bill of review. for i efxor a 
 peaning| on the face ef it, that we had put in td anf 
whereas the foundation of theſe deerees is, that the defendant 
would not anſwer, though-the preſent practice is otherwige 
poet ancientiy, if the defendant would oba ee 
| 55 lequeſtration was returned, the bill was not, taken. pro.colk 
"1 fefo, unleſs the plaintiff could prove the allegations: 'of it reac 
bechuſe in all. bills bey are greatly. beyond: the truth, in ordeſ cbt 
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gant puts to come at it. 1. Fern. 223. For ſince the defendant by re que! 
in four in- fuſing to anſwer, deprived the plaintiff of putting matters in 
ſuthcient; iſſue, the 2 gave Him 4 liberty do to prove them. I tcie 
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This decree wills appear. to: * 75 regular, Fom 8 0 DY 
ances of the caſe, ape. the gene ract ice of the Court i 
when the cauſe;came;firl}. to be 9 8 77 the ſequeſtration. 
the plaintiff Ara yodoubtedly. Jntitled of right. ook A” decree, 
that his bill mould, be taken. 7755 N no anſwer being: 
then on the Lys then the defendapy applies 22 
to anſwer, and. th t he Matter of the Rolls gave him leave an 
ajourned the cauſe s in an anſwers, which the, Mitte, 
reported inſufficient. in fi ty. two exegptions, anch the Pp 8 5 
tains, an order 10 0 the cauſe on Ae upon the 5 2 
ueſtration, when it SS lleged,. at the defendant ha 19 2 7335 ] 94 
na further anſwęr, . bich. being afterwards reported inſuf- 9 
ficient, the cauſe 2 on aun 0 id, originally, for the 
lverty to anſwer Was only an ence given by the” 75 | 
out of the rules, FRED} Mo ae had; no Heng ta, A 
kad abuſed; and, the di efendant in his peritioh, WT the fe 
cond anſwer, or, the 82 to ſtand Over, "confeiles th at. ka 
could not put, in 4 ty pil anf Wer, 97 0 Fy Faun 9 without: 2 82 
ght of the letters 15 the cu of the p laintiffs clerk. in i 
Gourt ; and Jince he,has not, 47 : then > this is an a een 
5 his ra anſwer, ! 18 * gen 55 15 7 the, 1 tion Bp 

ether -t e he et don on the ſeque ration, ; 
bill a chm inn = 8 7 ae ug the defendant 2 
bad put in three”) inf Sens 5 Whatever Be ba, 85 8 
dent ractice, the preſent courle of t ourt is, W. hen.t 
blendet i 18 7 SR by jF 2 0 for Wot. Hh 8 


mſwer, to take. the, Pill pro con eſſo, 888 

aye eſtabliſhed this 1 rule in paid; A the Co . 
Fhere if the defendant: i eg and will, not pleads; bf he | 
judgment on nil. dic cit, , the .w bole. deelaration as ta en Tor. 'Y 454 
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to be regular, and theſe inſufficient anſwers wi not vary the 
_ cafe, but they are to be conſidered as no anſwers, for the 

very reaſons on which theſe decrees are founded, that by the 

Curt. Canc. defendant's fault, no iſſue can be joined for the plaintiff to 
294, 295- prove his caſe, for if the anſwer is inſufficient, the merits off 
the caſe are not put in iſſue; beſides, the plaintiff wants the 
diſcovery of the defendant to affiſt him in his evidence, and 

that in caſes of contempt an inſufficient anſwer is confidere 

as no anſwer, appears from hence; that if the proceſs of 
contempt is once begun, and an inſufficient anſwer is put in, 

the plaintiff is not to begin the proceſs de novo, but may 

carry on the old proceſs, fo this bill ought to be taken pro 

confeſſo, becauſe the defendant has done nothing to put the 

matters in iſſue, and the plaintiff wants his diſcovery, and 


cannot otherwiſe come at a decree. But this is faid to be Is 
/ _ axpainſt the courſe of the Court, by which if the defend . 
puts in four inſufficient anſwers, he is to be examined pon 
interrogatories in vinculis : But in that caſe, there never wlll... 
any foundation to fet down, the cauſe on the Tequeſtration, WW: . 
the proceſs had not been carried on to a ſequeſtration, befor mer 
| any anſwer came in; and as the plaintiff, if he had carried 
" on the proceſs in part, might have continued it to à feque- 
: _  Nration, for want of a ſufficient anſwer; ſo as he has gone 
| the length, he may revive the ſequeſtration for the infufficiency u 
of the anſwer; but they ſay he was a priſoner, and there BY, fu 
fore ought to have been brought up by habeas corpus ; b did 
was not in cuſtody when he put in his firſt anſwer, and is do gie 
now at our ſuit, ſo we were not obliged to take that method bea. 
which is only obſerved. when the defendant lies in priſon on age 
a proceſs of contempt in that cauſe; and though his aufer f nf 
[ +386 ] was filed, it was no anſwer, and we + were not obliged W eau. 
receive it, becauſe the coſts of the contempt were not pain . 
for if an injunction is granted on an attachment *till anſwer; ne 
and further order, though the defendant flles an anſwer, WW :, 
cannot move to diſſolve the injunction on coming in of WB v 
anſwer, till he has cleared his contempts: 80 the ſtrick wia ind 
of the Court are with us, The plaintiff was intitled to a zd 
decree before any anſwer came in, and the Court let the de pp. 
fendant put in an anſwer, not as his right, but as an extraore ub, 
dinaxy indulgence, to ſee whether he would make a prope not 
uſe of it, and when they ſaw he abuſed it, only allowed we tx 
plaintiff to reſort back to what he was at firſt intitled and but 
put him in the ſame ſtate he was in before,” bon, 
BE a eien 
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">> Lord*Qutanceſlor, 7 ret 
by e ey the old practice, of the Court, the plaintiff was un- nenn. 
kiff w aubtedly put to prove his bill by witneſſes vivâ voce, and ſo as oblis ddl! 
its ol s every plaintiff at law, his declaration, as appears by thoſe to prove his 
nts the. ords, Et inde producit ſeRtamy' where ſecta ſignifies the —_—_ Minh 
e, ad: nefles. | e e — | 
idered + „ ? 9 5 tte Court 2 
els | ol would decree it pro confeſſo, and alſo his declaration at law, as appears by theſe words ; 
put in, Ws: inde producit ſeam, where ſefſs fignifies the witneſſes. 8 
pn pro Mr. Solicitor General. a pe eee, 
ut the . n hh 8 3 N 2 
„ md ft the reaſon, of this caſe is the ſame with thoſe in which 
to dee bill has been decreed to be taken pro confeſſo, the judg- 
endant ment ought to be the ſame; and if an inſufficient anſwer was gi 
I upon. objection, few bills could be taken pro confeſſo. When 
er vu the cauſe came firſt on to be heard, there was no anſwer; . 
ration Bf the plaintiff was intitled to this decree, and it was the M- 
before nere indulgence of the Court to allow the defendant time 
arried f put in an anſwer, and the cauſe in the mean time was ad- 
ſeque- journed over in the ſame plight it ſtood before the defendant . 
Seu put in his anfwer, which was reported inſufficient; and the ; 
CENT] BY cauſe came on again, and the detendant alleged he had put in 
there BY further anſwer, upon which an order was made, that if he 
s vw cid not procure a report within four days, that it was a ſuf- 
is not scient anſwer, the cauſe ſhould ſtand firſt in the paper to be 
etho0, heard ; for the Court being ſuſpicious of the defendant, in- 
on "WM ited upon his procuring a report, the Maſter reported the 
inſyer anſwer inſufficient, and then an order was made, that the 
ed 8 cauſe ſhould ſtand for the 21ſt of Fuly, and he ſays he put 
dai in a third anſwer on the 19th, but it is not the filing it with | , 
Aspen Bi the clerk makes it an anſwer, for the plaintiff was not bound # 
els WE to receive it, becauſe the coſts were not paid, and the anſwer 5 | 
"$1 I only thrown in, that the cauſe might ſtand over- again, . 
Emule and therefore this anſwer ought to be laid out of the caſe, 
4 thi and the two former, being inſufficient, are no anſwers, which _ 2 | 
be 0%; BY :ppears from the method of carrying on the proceſs, and the chan. C.. 
$790" g ubpcena to make a better anſwer, is ſerved on the clerk, and 238. A 
21 not on the defendant, as the firſt ſubpœna, and if the plain- | 
Be tiff is come ꝗ to the end of the line, he can go no further, [ +387 ] 


but may indeed begin de novo; and there is this further rea- 

on, why a bill ſhould be taken pro confeſſo upon an inſufſi- 

cent anſwer, becauſe nothing material perhaps may be an- 
| . | ſwered | 


cannot 
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ſwered by it, but only eombinationſ and confederacy, What 


then can the plaintiff do ? muſt he ſet down the cauſe on vil 
And anſwer? that would be an admiffign tat the anſwer 
_  ,g60G:thoughitlie Court had given their opinion that it wu 
not ſufficient, or muſt he reply to it, but then he loſes the 
But this. benefit of a diſcovery from the defendant, which is offer 
pradtice the chief end of coming into this Court, becauſe he cannot 
Das diſuſed, prove his caſe, and was the reaſon why the old practice of 
lem Proving the bill was laid afide: But they ſay, if the defendant 
often comes Puts in four infufficient anſwers, He may be examined in vin- 
into equity, culis ; but ſuppole he will not be examined, and the proceſ 
becauſe he runs to a ſequeſtration, becauſe-the party cannot be found, 
prove bis but an examination in vinculis ſuppoſes him found and taken; 
caſe, but by But ſt ill it muſt come to this at laſt, that the plaintiff: mi 
the diſco: , either ſet down the cauſe on bill and anſwer, or reply to'ths 
_RG anſwer, or have a decree that the bill be taken pro confeſſo 
| But it/is objected, that it will appear bythe inrollment of the 
decree, - that two anſwers were put in; bat it will not appear 
and there was no authority to open thoſe anſwers, but the 
decree was made on reading only the bull? if there are 
defendants, ang ſome of them appear to hear judgment, and 
ſome do not, only the anſwers of thoſe that appeared are 
opened and inrolled, and yet the anſwers of the others ad 


parcel of the proceedings. S e 
ö | FS 7Cͤĩ ² . VRHAW $4 v4. 00 een, 


This decree may be conſidered as if no anſwer was in, fot 
the cauſe muſt ſtand in July as it did in February, becauſe the 
defendant did not comply with what the Court indulged bin 
in, and which he was not intitled to by the rules of practice, 
and the Court conſiders an inſufficient anſwer as nb anſwer, 
by way of penalty on the party who will not ſubnitt to the 

judgment of the Court, that it is inſufficient, Which appea 
from hence, that at the hearing it cannot be opened, ad 
an injunction is granted till anſwer and further order ʒ th 
the defendant anſwers, and denies: all the equity on which 
the plaintiff prays his injunction, | yet if he bas net-anſwered 
the other points of the bill fully, the injunctiom ff and 
but they ſay, a third aufwer came in on the 1gthdoli9w) 
which is not-excated to; tliere was no oveafing to\kave the 

judgment of the Court on it, becauſe the-defendant mov 
bad confeſſedi it jaſuticient, for he ſaid hebuld not put 4 
ſufficient anſwęr til he faw the letters, which ne Baer, 
: | | 0 
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the proper method, and accordingly after the report he ap- 


gatories, may not the plaintiff carry. on tha. procele to. 5 | p 
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80, on King exceptions, it is ee the deſendant ſu- 

mits to anſwer 3 and this was the anſwer his Honour the. Maſ- 

ter of the Rolls gave, That there was no occaſion; ta refer 

an anſwer, which ꝶ the party himſelf had allowed iuſuffi : [ +388 1 
cient; but this was no anſwer, eee he did not offer .se 
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a waiver of the coſts; the plaintiff, could not proceed till t 
was known whether th: deſendant had put in a good anſwer,” 

or not; ſo he muſt refer ĩt to a Maſter, ho reports it inſuf- de e e. 
ficient, the plaintiff was only getting on his cauſe again -by. 
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plies to have his cauſe ſet down again. If an anſwer is re- 
ported inſu fficient, and the proceſs is carried on to a ſeque- 
ſtration, cannot the plaintiff ſet down his cauſe on. the ſe- 
queſtration-? otherwiſe he is without remedy, . or if the de- 
fendant is in cuſtody, and will not anſwer perſonal interro- 


queſtration, and have a decree upon it? 
N 


; Ks | Lord Chancellor. 


A asc © eonfelſo 1 is like 4 Auen by niht dicit at OR: 
common lau, on delivering a declaration, the defendant. has Mor 522," . 
time to appear; and plead z' and if he appears, and the rules ot ie | 
are out, the plaintiff may ſign judgment, but if the rules are 692, 11, 
out, and the defendant pleads before judgment i 1s ſigned, no Nl. Ab. 2 
judgment on nihil dicit can be given, but only on the plea. part a; 46 
When this cauſe firſt came to be heard, the plaintiff was cer- ct 
tainly intitled to this deeręe, which binds the defendant as to 
the truth, and cuts him out of any defence. And, be his 
caſe what | it will, he can have no remedy by appeal; ſo it is 
reaſonable, and one would with, ſuch a man, if poſſible, 
let in to make his defence. At t hearing, the defendant -. 
velires the liberty to anſwer, and the caufe is adjourned for 


| 1 purpoſe; he put in an ze, and the plaintiff, allows 


his capacity 


b | 
the bill 0 THe for true, eee the defendant will 
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he has denied it: The ſame objections may be made in all 
other caſes'to the methods of proceſs, and yet they have not 
been hitherto found unſpcceſsful. The defendant ought firſt 
to have paid the coſts, but ſince the plaintiff has accepted the 
anſwers, he cannot ſay there are none; ſo I think theſe are 

_ contradictions, but ſince the defendant ſubmitted to anſwer, 
he ſhall not now ſay the ſequeſtration iflued irregular, and he 
I. had a benefit by it; ſo the exceptions muſt be diſcharged, 
{ +389 ] And the Court is of opinion, that + the matter of the plain. 
A cauſe tiff's bill cannot be decreed pro confeflo, for want of au an- 
pomes an s ſwer, becauſe it appears by the records of this Court, chat 
ſequeſirs. the defendant has put in an anſwer to the plaintiff's bil, 
tion, the which was accepted by the plaintiff as an anſwer, by except- 
bent ing to it, and ſerving the defendant with a ſubpena to make 
week's lime à further anſwer; and though in ſeveral points it was re- 


to anſwer, ported inſufficient, yet the defendant having denied ſeveri 


— 


\ 


| andthe materlal parts of the plaintiff's bill, it cannot be ſaid in this 


cauſe is ad- 


eee caſe that he has put in no anſwer, or be preſumed, that the 
puts in an Plaintiff's bill is in thoſe points true or confeſſed: And if the 

anſwer, the decree ſhould be allowed, it would rob the party of the be. 
plaintiff re- nefit of his defence. | „„ "2:6 WD. 


fers it for 


inſuffi- „ \ | / ; | | 
ciency, the Maſter reports it inſufficient, and the plaintiff ſerves the defendant with a ſub: 


| peena to make a better anſwer, the cauſe comes on again, and the Maſter of the Rolls de- 
crees the bill to be taken pro conſeſſo, but this decree was reverſed by the Lord Chaneel- 
lor, becauſe he could not preſume the bill to be true for want of an anſwer, when by the 
records of the Court there appeared to be an anſwer, (and admitted by the plaintiff by 
his taking exceptions) and when ſeveral material parts of the bill were denied by the 
anſwer. 15 | ; 1 | 
Curf. Cane. 209, 387, 449. 2 Chan. Caf. 133, 237. 1 Prax, Cano, 7. Pract. Reg. 
in Canc. 330. Introd. to Clerks Tut. in Canc. 18, 23, 28. e ee NR 
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eln. SHIRLEY verſus FERRARS, 


ON the hearing of this cauſe, an iſſue was directed to 
try the validity of a deed ; and Mr, Lawrence Shirley having 
ſent a perſon to view it in the hands of the Maſter; he found 
the deed to be all of his own hand-writing, Which he had 


copied from another, by the command of Waſhington Eat! | 


Ferrars; and that the names of the parties, and of ] the 
witneſſes, and old labels and ſeals were fince put, and affixed 
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to it; and conſequently, that this could nat be à deed en- 
ecuted by Robert Earl of Ferrars the father of J/aſbington, N 
2s was pretended. Upon this diſcovery the plaintiffs file a a 
ſupplemental bill, and the defendants having prayed a month's 

time to anſwer, move to examine this perſon, De bene eſſe. 


In the Court of Exchequer, if the defendant prays time | 
to anſwer, they ſuffer the plaintiff to examine De bene efſe | 
to a modus and other matters, which lie in the knowledge | 
of ſeveral people : This examination is commonly granted by 
this Court, on affidavit of the great age or ſickneſs of the 
witneſs, or that he is going abroad; but the affidavit in this 
caſe is not of that nature, but that this being a fact which 
lies only in the breaſt of this ſingle perſon, if he dies before 
the trial, or is examined in chief, the proof of the fact is 
loſt : So let the motion ſtand over to the next ſeal, to ſee if 
the. defendants will conſent to put in their anſwers in a fort- 


5 
night, and go to + commiſſion this vacation, and let the ( 1390 J. 


plaintiffs make affidavit, that they cannot prove this fact by 
any other perſon, and ſee if they can find any inſtance of 
ſuch an order; though if the defendants will not agree to f 5 
this propoſal, I will grant a commiſſion Ex Debito Juſtitiz, amine a 
if there is no precedent ; and though I do not think the de- perſon de 
fendants have affected any delay, but that they are intitled of bw ods, 
common right to a month's time to anſwer. "nA 3 | 
| 8 „ or infirm, 


or going abroad, upon affidavit of his being the only perſon who has any knowledge of the 


forgery of a deed, or other material fact, for otherwiſe if he dies before he is examined in 
chief, the proof of the fa is gone. Curſ. Canc. 275, 294, 300. 1 Prax. Canc. 27- 
PraR. Reg. in Canc, 166. "i Pern, 33 I's ; | 


Friday, Yuly the 10th. „ 
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| . : | Chanoel- 
 NIGHTINGALE verſus LOCKMAN., es —. 5 


; cellor. 
Lord Chancellor. . 


WHATEVER the wife is poſſeſſed of, belongs by the Ant. Cat. 


corerture to the huſband, and by reducing into poſſeſſion 5. 
the choſes in action ſhe has a right to, they become his pro- 
| | _ perty; 


The plaige 
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perty; but when he ſues in her right for things inf'uftion} he 


mutt join her with im in the action; and if he dies before 
execution, though after judgment, theiright will ſurvive to 
her, and, not to his executors; for though the old debt is 
gone by the judgment, the new one ſurvives : for thejudy. 
ment is, Quod recuperent, and it is not the huſband's till it is 
reduced into actual poſſeſſion. This bill was brought by the 
legatees of a third of the perſonal eſtate of Mr. Sheldon, after 
payment of the debts and legacies, - for an account, and to 
have the debts and legacies paid; one of the executors was 
intitled to the other two thirds of the eſtate, and the and 
her hufband Mr. CHittiy are made two of the defendant: 
At the hearing no diſtribution could be directed till the tc. 
count was taken; and the dehts and legacies. paid, which uns 
decreed accordingly, and the Court declared, that two third: 
belonged to Mrs. Chitty, now Mrs. Loctman, and ordered 


payment; and one of the executors, having admitted by his 


anſwer, that he was indebted-to the eſtate of Mr. Sulden the 
fam of 10, oo. he was ordered by the decree to bring the 
money into Court, to be put out for the benefit of the par- 
ties to whom it ſhould belong, not for the benefit of any one 
of the parties, or as a debt to one certain perſon, but as part 
of the eſtate of Mr. Sheldon, and it has been diſtributed and 


paid as ſuch: Mr. Ghitty had no right to àny part of this 


money, but to one third of the eſtate, after the account 
was taken, and a diftribution made; but during his liſe no 


diſtribution was made, he never reduced his ſhare into poſ- 
ſeſſion, but it ſtill remained the eſtate of Mr. Sheldon; and 


[4397 ] 


Caſe 201. 


At the 
Cnancel- 
tor's. houſe. 
Lerd Chan- 
cullor. 


$ 


therefore | think that the decree of the Maſter of the Rolls 
is right. den OLI STE ©} OM HR 


+ Saturday, Fuly the 11th. 


PLEAS and DEMURRERS.,,, 


 LEGASTICK verſus COWNE. 

THE reſtator deviſed his lands to two executors, equally 
ta he divided between them, willing them to pay his get. 
To a bill brought by a creditor, the executors, plead the fis- 


tute of limitations. 
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were deviſed in truſt for the payment of debts, dehts "Barred ien 
dy the ſtatüte ſheuld be paid but to my knowledge, the hi, execur- 
lords were 6f another opinion in the caſe of the Earl | of ors, willing, 
Strafford.” Fknow no power a Court of equity has to con- 9 — 
troll an act of Parliament, and if lands are given to ex- debts. 
'ecutors for payment of debts they are as much legal aſſets Debts bar- 
as the perſonal eſtate; but un He er the notion of a truſt, you es 71 h 
would have me ſubvert the ſtatute ; ; and the debt has been limitations 


due to the Pang ſince 10% and ee! allow the are not 


oy 
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PETITIONS. | . 5 


r PARTE "AJSCOUGHE: GE Lora Ghs Chan- : 
Mr. annex: General. Me 8 2 


1144 3 


THIS 3 is 4 pores to your lord dp, by the he nine: ee 
and heirs at law of the late Sir. hn Chaplin, deceaſed, and 


his uncle, who claims a part of the eſtate, as tenant in tail F Pa 


male under a ſettlement, for à writ de vemre inſpiciendo of 
his widow, Lady Chaplin. Mr. Maurice, a bailiff of Middle. 
fex, with his 3 and daughter, went down 'to Tattbell in 
Lincolnſhire, in order to ingratiate himſelf with Sir Jobn, büt 
milling of him there, he followed him to York races, and 
infinuated himſelf” inks his is company. and hearing him ſay he 1 
deſigned for Newmarket, he offered to bear him company if 
he would firſt go to London. with hin, which he refuſed, but 
was at laſt prevailed on, and at Dunflable the wife and 
daughter of Mr. Maurice met them, and he perſuaded Sir 
Jehn to quit his horſe, and travel in the coach with them : 
to Londen, and to lie at his houſe 3 and a few days. after, [1 +392 2 
Sir Jahn went with him and his wiſe and daughter on a party 
of pleaſure to Mindſor, and there married the daughter 
about fiften years of age, and Sir John was about nineteen, 
who in about three months. after died of the ſmall-pox, hav- 

ing 
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ing firſt made his will, and deviſed, to his lady all his per- | 

, ſonal eſtate ; and ſhe gives out that ſhe is with child, and this ſ 
petition is to prevent any fraud or impoſition. in that affair, {i 
and the manner the marriage was brought about is a foun- 4 
dation to believe that any other practice may be made uſe of 1 
to ſecure the eſtate, which was the great inducement of the t 
match. And this writ was granted the 7th of March, zoth 
of W. and M. in the caſe of Dunſcomb and Doyley. 


Mr. Solicitor General. 4 Os 


One impoſition on the family makes room to ſuſpect an- 

other, and this writ is provided for caſes of this nature, and 

is a writ of right for the heir, to protect his inheritance from 

being taken from him by theſe means. This writ was granted 

in Cro. Eliz. 566, (31) Mor 523. Caf. 692. The father 

4 deviſed 4000“. to a charity on contingency, his ſon died 
TRI without ifſue male, and the ſori being extravagant, the father 

. N directed, that he ſhould have only an allowance 'till he was 
charity, en thirty years of age, the ſon died without iſſue male, and an 
22 z information was filed for the charity, ſetting forth, that he 
without if. was drawn in to marry with a woman of an indifferent cha- 

ſue male, racer, and in years, his widow in her anſwer ſwore ſhe was 

the centin- with child, and at the hearing, though this was the caſe of 
gency Þap- à perſonal eſtate, and no proviſion made in the regiſter, yet 
pened, his , 2 | | | 
*  -widowin in conformity to the reaſon of the common law the preſent 
per anſwe Maſter of the Rolls directed, that the Maſter ſnould appoint 
_— _ two diſcreet matrons to inſpe& her, and certify what con- 

the charity, dition they found her in; and ſhe being ſummoned to object 
ſwore ſhe before the Maſter to the matrons propoſed, ſhe owned ſhe 

ns was with was not with child. But ours is a caſe provided for by the 


ehild, and | 
the Court common lx. 


that the Maſter ſhould appoint two diſcreet matrons to inſpect her, and certify what con- 
dition they found her in. | | +3, 


5 its toi fo fa ro. tw _X==% A” os fk hk vva4 AA oo Dp ., 
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Mr. Strange. 


There are two things under the conſideration of the Court, 
whether thoſe who apply have a title to pray this writ. In 
che caſe in Moor, only one of the co-heirs applied, here all 
join in the petition, and it appears by the regiſter 227, a, that 

it lies for Veri Hæredes. And the next thing is Whether 
they lay a proper caſe before the Court; and theke ign0 oc 


8 ö . - ; 3 4 
caſion to ſhew there was any ill practice made uſe of in bring- 
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2 Term. 4 2 Grin: 1730." 
ing about the match, for! the books take no notice eur 


foch didinstion g. if the vrt ifſues, there muſt be an inqui- | 


ſition, and a return made, whether ſhe is with child or not 1 


and if ſhe is, when ſhe is likely to bring forth, and fince the + 


+ agrees before-hand that ſhe is with child, we are intitled'to'{ 393 1 


the cuſtody of her, *till the is delivered, and we are w illing, 


2s there is no cafile' on the ſtate," That the ve ho to the: 


houſe ſhe is now in. 


"Mr. 1 bor Lady ca., | 

This petition is” an alfivendnce of the carrie; and S. 
John had a right to chooſe for himſelf, and the Court is not 
to inquire what. were his inducements, fo all they have men- 
tioned of that kind is out of the caſe. They have not ſug- 


geſted her to be one of a bad reputation; ; and this is not a 


writ of right, or of courſe, but is to be granted only on a 
ſpecial application, where there is ſome probable ground of 
ſuſpicion, and they have ſhewn no more in this caſe; than 
there is in every other; the unuſual terror and fright the 
execution of this writ may put ſo young a lady in, may be 
attended with very ill conſequences, and occaſion a miſcar- 
riage, which is what perhaps they deſire, and the lady de- 
fires to come to town to lie in among her friends; the is wil- 
ling to give them all the ſatisfaction they can deſire, or to 
ſubmit to any directions the Court ſhall give, to prevent im- 
poſition, and we propoſe, that two ladies of the ſifter's ac- 
quaintance may attend and examine her if they pleaſe, and, 
be at the lying in, which ſure will be a greater ſatisfaction to 
them than a Jury, and was agreed to in the caſe ot Duncan 
and Deyley, though the writ indeed afterwards iſſued, be- 
cauſe ſhe would not let the ladies inſpect her according to 
the agreement. The foundation of the writ is, that ſne 
pretends to be with child, but they have no affidavit that they 
ſuſpe& ſhe is not with child, and our affidavits are, that Sir 
John before his death, Expreſſed Went Joy at her 1 


Lord Chancellor. 


I think this whit in a great wiaſire a writ of right al 
vrits at firſt were obtained by petition, though afterwards 
they came to ſue out the moſt common of ' courſe. ' The 
chief thing. is to prevent a ſuppoſitious child, but the firſt © 
writ ſues, to ſee whether the is pregnant or not, becauſe 
you 
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you cannot otherwiſe some at the ana 

returns that ſhe is wüß child, then the 3 Which is the 

== Feten vrit, iſſues out of the Court of King's Bench or: 

; | n Pleas. I wgauld have the writ. egecuted on the 

, young lady: in the eaſieſt manner, and moſt conſiſtent with 

—— : her modeſty, and it would be bard to confine; her to the 

country, fince ſhe defires to lie in in town, and y cannot 

hinder her, for the firſt does not confine cher, but ſhe may 

. go where ſhe pleaſes, till the ſecond writ iſſues, which can- 

| 5 not be had till Michaelmas term} and there is no fear of her 

8 [ #394 ] being brought to bed immediately, and ſhe is + willing in the 

mean, time to give you any ſatisfaction, and that any ladies to 

-On a — be named in the order may wait on her, which will make the 

tion for a execution of the writ more caſy. Be it ordered therefore, 

writ de that the father, in Court, conſenting fer the daughter, that 

* } 2 ſhe.ſhall come into the, county of Middlgſar by. Michadmas 
piciendo, 

i: was or- day in the mean time two ladies, mentioned NN order, 

cered ac- wait on, her at a reaſonable notice, and that Mr. AAaurice 

rer Biogas to the, Aolicitor of the other ſide, hen ſhe 

conſe? * comes tg. town, and where, the is, ande that thereupon the 

that two weit: illüe to the 1 nl Muldeſors. TE turnahle the ficſt day 


ladies ol next term. >. 1218-4 29519 PAS" 15 _— te, Sabi: 


mentioned 

in the order r 4 de cane te tow, of which ſhe wis to ing notice, and 0 
then the writ, was 30 Aue. . 1 ano}; tt νντ%νt ,in 5 29111 k 
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CELESTE 7! Jy _ oi lt ds þ In Court. 
COULD” verſus CRANGER: = „ Aller- 


„ 050 
ee e ee, wee, ne You may 
THE Lord Chancellor allowed an appeal from the Maſter ef 
of the Rolls, for eoſts only, and bis lordſhip M07 he bad Chance, 
known the Houſe of Lords allow an appeal for coſts only, or to the 
tho' the old practice was otherwiſe" 2 4 217 04 4 Houle of | 
21829 . 575715 15 3 294 95 1944 hes if fy" 0 on * os | Art Lords, for ; 
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eie inne ir / 
| Mr .; Attorney General for the Plain; iffs. 1 

| - 151 TOES Sit 7 14411 14 ig PINTS 10 . 22 
BY articles of intermarriage, dated the 28th of February 
1688, ſubſequent to the marriage of Sir George Rivers with 
Dame Dorothy Rruiſbrum, but which are recited tochave been 
agreed upon fore the marriage, reciting, that whereas. cer- 
tain lands were charged with a portion of 30000. payable to 
the ſaid Dame Dorothy, at hen age of twenty: one years, or 
marriage, and whereas! ſhe was intitled to 30007; upder tle 
ſtatute of diſtributions, as a moiety of her father's perſonal 
eſtate, and. the langs therein mentioned Sir George Niuerr 
corenants, in conſideration. of the: marriage, and her fad 

| "= "Fe 1 portion, 
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4 portion, and for making a proviſion for her, and the iſſue of Wl i 
[ $396 ] the 7 marriage, that he and his heirs will within fix months, ll © | 
convey and aſſure the lands therein deſcribed, of the value 
of pool. a year to truſtees and their heirs, in truſt, to the W« 1 
uſe of himſelf for life, then to Dame Dorothy his wife, for Wl * : 
her life, then to the firſt, and every other fon of the mar- 
riage in tail male, and in default of iſſue male, and if he (x 
* ſhould have iflue female, then to the truſtees and their Wl © { 

© heirs, or to the heirs of the ſurvivor of them, in truſt, to st 
t ſell, mortgage or otherwiſe diſpoſe of a ſufficient part of 
© the ſaid premiſſes, (the manor of Chaford cum pertinentis e 
© excepted} for raiſing 4000/. for her portion if he had t 

but one daughter, 5000/. if he had two, and 6000. if he (1 
© had three or more daughters, to be equally divided between e 
© them, and to be paid to them at their reſpective ages of Ml © t 
© nineteen, or marriage, which ſhould firſt happen, with Fl 
© intereſt for their maintenance al education, after the Fc 
© rate of 4/. per cent. from the death of Sir George, or Dame ll © t 
Dorothy, which ſhould firſt happen, till the faid portions e 
become payable: as aforeſaid.“ The 21ſt of April 1691, t: 
Sir George Rivers in purſuance of the ſaid articles, ſettled lea 
the lands therein mentioned, in. truſt, for Sir George for life, Wl fn 

= - remainder to truſtees to preſerve contingent remainders, re- 9th 

= | mainder to Dame Dorothy for life, for her jointure, remain- Wh of 
der to the firſt, and every other ſon of the marriage in tail vit 
= male, Remainder to truſtees for five hundred years without ver 
= « impeachment of waſte, remainder to the right heirs of Sir of 


Z «© George, and the truſt of the term of five hundred years, is viy 
l declared to be, that in default of iſſue male of Sir George, nir 
: by the faid Dame Dorothy, the ſaid truſtees ſhall and may pat 
© either by and out of the rents, iſſues and profits, after the BW 
l * commencement. of the ſaid term, or elſe, by demiſing, ſel ma 
ling, mortgaging, or otherwiſe diſpoſing of the ſaid premiſ. WM the 
© ſes, or any part thereof, ( other than the manor houſe and ſal 
park) for five hundred years, or for any leſſer term or 

© eſtate, when and in ſuch manner as they, or the ſurvixor 

of them, or the executors or admini ſtrators of ſuch ſur- 

vivor, ſhall think fit, le vy, and raiſe the ſums hereafter 

mentioned, for proportions, and maintenance of daughters, 

if one only, who ſhall attain her age of nineteen years, or 

© marry, 40001. if two, 5000. if three or more, d to 

© be equally divided between them, and the yearly'ſumsfor 


- © their maintenance and education, fram the death of 
George, or Dame Dorothy, which ſhall firſt happen,” 
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« ſuch danghters | ſhall attain the age of, gineteen pez or = 
{ marry, that is to ſay, 160. a year for one, 2001. fartwo; 


£4 


and 2 50. for three or more, during ſuch time as there 
© ſhall.be. one, two, three, or more daughters, living after 
che death of Sir George, or Dame Dorothy, which ſhall firſt 
happen, to be equally divided among them. And the ſaid 
© portions are to be paid to the ſaid daughters at their re- 
© ſpective ages of ninetèen, or marriage, or as ſoon after as 
they can be raiſed, and the ſaid yearly ſums for their 
( 4 maintenance are to be paid from the death of 


© or Dame Dorothy, which ſhall firſt happen, till their por- 
tions become payable. Provided, if Sir George ſhall ſur- | 
vive his wife, and ſhall well and ſufficiently maintain and = 


| © educate his daughters according to their quality, and with 


© the approbation of the truſtees, till their age of fourteen, 

then no maintenance ſhall be raiſed, till they reſpeCtively _ 

come to fourteen... Provided alſo, that the power given to / 

© the truſtees of ſelling or mortgaging, ſhall. not injure the 

« eſtate limited to Dame Deroethy,- but that ſhe ſhall not enjoy 5D 
the ſame for her life.” Dame Dorothy died in March 1707, 

leaving two ſons and fix daughters, one of the daughters is 


fince dead, and both, the ſons, the ſurvivor of them on te 


gth of Oftober 1727: And the five daughters, the youngeſt. 
of whom is twenty years old, and three of them married, 
vith their huſbands, brought this bill againſt Sir George Ri- 

vers, and the truſtees, to haye the portions raiſed by a ſale 

of the reverſion, with intereſt, from the death of the fur- 
viving brother, at which time they were above the age of 
nineteen years. In this caſe, it was the plain intention of; the | 
parties, that if the mother died, the portions ſhould be raiſed 


N 


in the father's life · time ; the portions are to be raiſed at 


marriage, or nineteen, and they are to have maintenance in 
the mean time, either out of the rents and profits, or by 
ſale and mortgage 3 and though it cannot be raiſed the firſt The truſt of 
way, till. the eſtate. comes into poſſeſñion, yet. it may the m= 5 
other way, and this 'eafe ſtands clear of the objections that failure of 

4 4-{+ Lankas E 1905 iſſue male, 
* out of the ute, Y rhy ls, Te. 


'&s, at 2%, or 
* marriage, and dare 


©, 
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Sir Gorge, [ +397 1 


A er „ 


* made in 5the. da ar Brome aud Berkeley, ede 
in the Houſe o Lords, March the gth 1728; where the 
truſt was, on Fate of iſſue male, by and out of therents, 
iſſues, and profits, or by abſolute Tale, or leaſingy'or other- 


©, wiſe, to raiſe the portions payable at twenty-one, ' or mar- 


" riage, and to, raiſe and pay, yearly ſums for their mainte- 

*t nance and education, until their portions' grow due to be 

paid, by half yearly payments, viz. Chriftma# and Sts Jobn 

. Þ Ki the Baptift, the” firſt bach to begin and be made at᷑ the 

'©firſt of thoſe feats; next coming or happening, after the 

5 eſtate ſo limited to the truſtees ſhould. take effect in poſſeſ⸗ 

_* fion,” ſo the maintenance was to precede the portion; and 

A chat was. not to be "raiſed till after hs death of the father and 

mother. But this caſe is the contrary ;/ the maintenance i is 

expreſly to be raiſed, after the death o  ither father or mo- 

ther, till they arrive at the age of nineteen years, or mary, 

. and ſo this caſe is vithin all the precedents for the ſale of a 
reverſion. tu ddt 


lr. Solicitor Gerieral. you 5 „ 
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pe” * the, whole eſtate being limited to Sir Gelege, and Dame Do- 
% roy far lif, be, the eſtate could nöt come into poffelnoh while 
2 eter ved, and therefore o e death of one 'of them they 
nake , the only poſlible | provifio1 7 for ral ſing a a mintenance 
and portion, by giving a 9 5 to the truſtees 0 felF e mort- 
bse Soc our application is proper, if if the queftion eſted on 
; the articles; and the ſettlement does not depart matefſally 
m them ; z it limits? a term to "gg: for five hundred 9 3 

* on failure of Ave 47050 inſtead of a fee, but tRis 18 
terial difference, f if the term b he ' for 'railing” theſe 
maintenances and * — if Tis A — 


ten- 


Aa 


"bp term is to are in detlef if Lek male, . is for raiſing 
portions and, maintenances, ther out ide tem De. or 
by demiſing, ſelling, Ec. Ne e t0,calF: rays of 
raiſing, and the words, h the ſaid 
n have a different meaning 1 t they 
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Hue of Nie male 9 here, folio ue Wm nin GH 
commence i in potſefſion, Bere the aue male "rn (tf fail before 
the truſt an ariſe, And therefore that caſe the Curt A- 

Bn that they gavethed” the Whole truſt, and müft Re 


? appen 3 "here they are made uſe bf in 4 Aitrerent thinner, | 


and tor a different. Purpoſe, and are plainiy not relative to 
"the whole: trüſt'; but to that part of it,” either by or "out" of the 

"Fonts, Sc. "but then the. truſt by or confined to that method, 
but goes on, or % by demifiiig 25 Kc. which are indefinite; and 
not confined td the erm in poſſeſſibn 3 And i in this too che | 
ſettlement differs frei the Krieler which are to ᷑ontrol it 

X beſides the portions! are to be raiſed When they marry pt 
5 5 to nineteen 875 of age z wherlthoſe times arride Ho. 
'g is = it,, "but me Mmainge hantes are like wiſe tõ be 
* from knie Jeath of Sir George” or Dame Dorothy, "till 
e At yineteen years of age, or Marry, che deraigte⸗ 
nances are 0 arife immediately on the death of the one or 
the other, Foy the WHleEftate wonlT firviveto rhe other for 
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be the intention of the parties, that the reverſion ſhould be 
ſold or mortgaged, both for the maintenance and the por- 
tions. As the maintenances are to be paid every half year, 
or at the end of every year, there muſt be an half yearly, 
or annual mortgage or ſale, which would be very ſtrange, and 
what was never known to be decreed for maintenance; ſo that 
if the ſettlement is capable of any other conſtruction, the 
Court will avoid this abſurdity, and not decree a ſale of the 
_ reverſion, which is always very injurious to the eſtate, and 
in this caſe will be a total diſinheriſon to thoſe in remainder. 
They ſay the words, After the commeneement of the term, re- 
fer only to the rents and profits, but in this conſtruction 
they ſignify nothing; for nothing could be raiſed out of the 
rents, whilſt the eſtate for life was in being, nor till the term 
came into poſſeſſion: But I think they extend to the whole 
truſt, and the Court will put this conſtruQion on them, to 
avoid the inconvenience of ſelling the reverſion, which then 
will not be ſaleable, by the authority of the caſe of Butler 
and Dunſcomb. But if this conſtruction is with them, ſtill 
there is left a great latitude to the truſtees, by the words, 
M ben and in ſuch manner, which leave the convenience of 
time to them; then if the caſe turns on what is a reaſonable 
and convenient time, ſince the truſtees have ſubmitted it by 
their anſwer to the judgment of the Court, they will not 
think it convenient to ſell during the life of the father; and 
ben muſt ſignify, that if it was inconvenient, the truſtees 
ſhould have a liberty to defer the ſale ; and though the por- 
tions are to be paid at a certain time, there are many caſes 
where it has been adjudged, that the daughters muſt wait 
till the tenant for life dies, as Brome and Berkeley. 
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This caſe ſtands clear of all the authorities that are againſt 
the ſale of a reverſion; and it is plain, from ſeveral decrees, 
that a reverſion may be ſold for daughters portions, though 
the Court always decrees a ſale with great reluQance. Theſe 
_ articles are not to be confidered as voluntary between the 
. _ parties, whatever they may be, with reſpe& to creditors : 
By the articles, the eſtate in remainder after failure of ifſue 
male, is an intereſt veſted, though ſubje& to be defeated by 
the tenant in tail; and the truſt is expreſly to fell, mortgage, 
or otherwiſe diſpoſe of, (which take in all manner of con- 
veyances) if there ſhould be daughters and no iſſue gy 
| ir 
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their portions, payable at nineteen year of age or marri 


with intereſt after the rate of 40. pzr bent. from the death. of 
the huſband or wife; therefore the parties plainly intended 
the truſtees ſhould raiſe the portions and intereſt by any me- 
thod ; for the maintenance being given from the death either 
of the huſband” or wife, which ſhould firſt happen, it is 
plain they took notice that one might be alive, and then ſinte 
the whole eſtate is limited to each of them, how can it other- 
wiſe be come at, whilſt either is alive, but by fale or mort- 
gage? In the ſettlement, there is forme variation from the 
articles, a term of five hundred years is limited in remainder 
after an eſtate tail inſtead of a fee, and the truſt is to ariſe 
on default of iſſue male, which has happened, ſo that both 
the term and the truſt of it, to raiſe theſe portions and 
maintenances, have begun; if the truſt was to begin on 
the commencement of the term, I ſhould have underſtood 
thoſe words, when the term came into poſſeſſion, but the 
commencement of the truſt was fixed before, and therefore 
the meaning of thoſe words muſt be, if the term is com- 
menced, you ſhall raiſe them out of the rents and profits, 
if it is not by ſale or mortgage; and the words cannot be 
carried to. the other digjunQive. The words, When and in 
what manner only ſignify, that the eſtate ſhall be fold toge- 
ther, or in parcels, as the truſtees think fit; ſo if the inten- 
tion can be purſued, the Court is to follow it, and there is. 
no poſſibility of putting any other meaning on the words, 
the 6000/. is to be paid at nineteen, or marriage; and till. 
then they are to have maintenance, which is to commence 


from the death of the huſband-or._ wife, and which other 


way can it be raiſed? And the inconvenience is no objection, a term of 
ſince the parties provided it ſhould be ſo; in cafe either 500 years is 
+ of the huſband's or the wife's death, which has happened; 14011 


and this is further confirmed by the proviſo, that the main- 2 
tenances ſhould not be raiſed till the daughters came to their ter failure 


reſpeCtive age of fourteen years, if the father maintained of iſſue 
them, by which it plainly appears that maintenance was to male of the 
ariſe in his lite-time, in caſe of a perſonal default on his fide, in trufl 


in truſt, 

hs | | 8 Loh 2 that in de- 
fault of iſſue male, the truſtees, out of the rents and profits, after the commencement of 
the term, or elſe by demifing, ſelling, mortgaging, or otherwiſe diſpoſigg, raiſe portions 
for daughters, and maintenances, from the death of the huſband or wife, which ſhould 
firſt happen, till ſuch daughters attain the age of 19, or marry, the portions to be paid at 
19, or marriage, aud the maintenances to be paid from the death of the huſband or wife, 
which ſhall firſt happen, till their portions become payable ; the wiſe dies without iſſue 
male, the daughters come to the age of nineteen, the portions were decreed to be raiſed 
in the life-time of the father, by a fale of the reverſton. 


and 
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PRINCIPAL MATTERS 


CONTAINED 


* 


1 ; 


5 IN THE FOREGOING CASES. md. ks 


Accouxr. 


vid. = what caſe one debt = . 


tion of inſolvency in the truſ.. 
tees, may bring a bill for an ac- 
count. Page 24 


. The plaintiff in bis bill having 
7 ene 150 errors in five ſtated 
accounts, the Maſter of the 
Rolls made an order on him, 


be ſet off in equity againſt another, 
I, a8 under debts. 


Tu LANDS are deviſed, in truſt, 


to maintain the 2 5 till he 
come to 23, and then to ac- 
count, and pay him the rents, 
and reconvey the eſtate to him, 
but if he died before, to recon- 
vey it to another: The infant is 
not intitled to an account till he 


but he, and the 
heir of the teſtator, on ſuggeſ- 


to pick out thoſe he would in- 
ſiſt on, and if he ſhould be of 


opinion they were not errors, 
to conſent to waive the reſt, if 


he thought them errors, he 
declared he would either open 
the accounts, or give the plain- 
tiff leave to ſurcharge, or fal- 
ſify. | 3 296 

Perſons 


404 
Perſons accountable, and matters 
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to be brought into the ac- 
unt. mY 


Vid. Executor how to be charged, 
&c. under executor, &c. 


7. If an eſtate is deviſed in truſt, | 


to pay debts, the heir muit ac- 
count for the rents and rofits, 
from the time of filing t 
Page I24 
2, -If the leaſe, houſehold, and 
ſhop goods are aſſigned over to 
another and he comes into poſ- 
ſion, and carries on the trade, 
from that time they are to be 
conſidered and accounted for, 
as money reteived. 252 
3. The Court allowed the execu- 
trix ſums under 407. which the 
teſtator had fairly entered in an 
account-book, without proo ook, 
3 
ADMINISTRATOR, vid. , 
EXECUTOR. 


— 


AFFIDAVIT. 
Vid. Demurrer, 4. Evidence, 23 3. 


1. The defendant being to produce 
at Confiantinople, books and pa- 
pers upon oath; the Court or- 
dered the affidavit to be ſettled 
by a Maſter, and ſworn before 
the Conſul, or Arabaflador. 58 
2. If a bill is brought to be re- 
lieved againſt a deed fraudu- 
lently cancelled by the defen- 
dant, and to have another deed 
executed; The Jaintiff. need 
not make oatli cf the loſs of the 
deed, becauſe he could have no 
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remedy at law, though the deed 
was in his hands. 1 3 
3. It the plaintiff ſeeks to be re- 
lieved in equity, on the matter 
of a deed, he muſt make oath 
of the loſs of it; but not, if 
he prays only a diſcovery, or to 
haye it produced at a trial, or 


the like. 192 
dent MENT. | 
Parol 2 Statute of Frauds 
and Perjuries, | | 


I. If two agree, that one ſhall 
take a leaſe of a houſe for the 
benefit of both, the other ſhall 
have the benefit, though the 
agreement is not in writing. 39 

2. If one borrow money for an- 
other, on a mortgage of his 
eſtate, the covenant in the 
mortgage deed, to pay the mo- 
ney, will bind him;for i it is pro= 
perly his debt and his covenant, 
and the mortgagor is only a no- 
minal perſon, 


1 when who — = | 
in | when not. 


I. A bond conditioned to convey 
lands for money received, is 
conſidered in equity as articles, 
and the condition ſhall be per- 
formed in ſpecie. 37 

2. The huſband by marriage ar- 
ticles covenants, that if his wife 
ſurvived him, ſhe ſhould have, 
and take to her own uſe, all ſuch 
jewels and plate, as were in her 
uſe and wearing, at any time 


during life: This covenant does 
+ not 


8 18 
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after the death of — huſband, e un agreement, &c 


ditor by covenant, 121 


| 3 Articles by a guardian for ſale 
1 ol timber, have been carried 7 
into executjoty by a Court of Vid. . — Baron 


ſſe can come in only as a cre- ment. Averuge and and contribution. 2 2 
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Agreement : What ſhall be ſaid to 
be a ſufficient performance, 
what not. 


Vid. Performance in equity of a 


| con tian or couenant, &c. under 
| condition. * | 


* ming i in > Oer bie cove- 


| 2 to purchaſe lands of 8ol. 


a year, to be ſettled, Sc. the 
parties intitled, deſiring the mo- 


ney, were decreed to have 


twenty-four years purchaſe, the 


price lands bore in that county, 
and 80,, a year for the time paſt, 
but not the intereſt of the pur- 

| chaſe money. I17 
2. The father on the marriage of 
his ſon, covenants to lay out 
6000. in a purchaſe of lands, 
to be ſettled on his ſon in ſtrict 
ſettlement, and to ſettle his own 
eſtate on his ſon, and the heirs 


male of his body. The lands 


in poſſeſſion are to be ſettled on 


the ſon in tail, and not in ſtrict 


ſettlement, for they were not de- 
figned as a proviſion for the 
children of the marriage, but 


* 


as a farther advancement of the 


ſon. 333 


Agreement on marriage. | 


Vid. Agreement when to be per- 
formed in ſpecie, &c. 2. What ſhall 


CONTIN 


4 Vid. Ops, 7, 8 


; A purchase is om: Wu the ub. 
of baron and feme, and heir 
heirs, and baron and feme joĩn 

in a mortgage to the vendor, to 
ſeecure part of the purchaſe- mo- 


ney. The mortgagee files a bill 


of forecloſure, baron and feme 


anſwer jointly, the baron dies, 


and the wife moves to amend 


her anſwer, and inſiſt, that the 


mortga gage did not bind her, for 
Want o 


was denied, becauſe an anſwer 


a ſine, but the motion 


is equal to a fine, and the mort - 
gate is good in equity, the wife 


not pretending ſhe was impoſed 
on. 235 


ANSWER. 


Vid. Amendment 1, In what 


cafe an infant is favoured, &c. 253. 
Under infant, plea 12. 


1. The Court obliged the plaintiff 
to accept an anſwer from Tripali, 


which had been ignorantlybroke 


open on ſhipboard. 0 
2. When the Court directs a trial, 


it often orders the anſwer to * 


read, if it is not falfified, or but 


by one witneſs only. 134 


3. An 


2 


; ö 


496: 


4. An anſwer of a feme covert, is 


equal to a fine in equity. 248 


Anſwer, Offer by anſwer 


53. The plain iff may pray a decree 


according toithe offer of the an- 
ſwer, though he replies to it. 41 


. Anſwer, ſufficient and inſufficient. 


1. The plaintiff required the de- 
fendant, who lived at Conftanti- 
nople, to ſer forth all books, pa- 

pers, Sc. which belonged to 
: kim, or concerned any account 
| [between them, in his verbis & 
ſfiguris. The defendant ſet forth 
lin a ſchedule to his anſwer, a 
particular of all ſuch books and 
Papers, and offered to produce 
t hem upon oath at (.onflantineple, 
t o any perſon the plaintiff thould 
z üappoint, and to let him have 
«copies. The Court thought the 
anſwer ſufficient, and the plaĩa- 

| tifF's demand unreaſonable. 57 

22. 

x the other, to diſcover, inter al”, 

| what conſignments he had made 

to others, 'Fhe defendant by 
his anſwer ſubmits to the Court, 
whether it did not appear by 
what he had ſet out, that the 


plaintiff had broke the articles, 


and makes no diſcovery. This 
is an inſufficient anſwer, becauſe 


if the queſtion ſhould be deter- 


mined for the plaintiff, he 1s 


A. Table f the; 


3. An anſwer of two defendants, 
under vrit, jurat, was ſuppreſſed 
on a motion for irregularity. 238 


Vid. Hzjunction, 1. Exceptions, 1. 


One partner files a bill againſt. 


intitled to a diſoovery, whick 


APPEALS and;REHEARINGS: | 


1 eee > BS * 

I. An appeal to the Houſe of Lords 
muſt be brought within fiye 

years, 22 r 

2. You may appeal to the Lord 

Chancellor, or Houſe of Lords, 

for coſts only. 395 


ApPORTIONMEN T. 
Vid. Average and Contribution. 


1. If a grantee of a rent: charge 
purchaſe part of the lands, the 
rent ſhall be apportioned in 
equity, eſpecially if he was ig- 
norant of his title to the rent, 
, when he made the purchaſe. 257 


ASSETS. 1 75 


Vid. Deuiſe of landi for payment 
of - debts, &c. under will. Truft 
for raiſing portions, and payment, of 
debts, under truſt. 8 


ArTAcHMENT. 
Vid. Attachment, under proceſs. 
ATTORNEY, $OLICLTOR- 


Vid. The Rlatute of limitations, 4. 
under limitations. Clerk in Court, 1. 


1. The Court would not oblige an 
attorney to deliver up title deeds 
till the plaintiff paid him a bill of 
coſts, which his client, from 

whom 


1 
i [4 N 


AVERAGE and. err, 
Vid. Deviſe of land fieyinent | 


23 of debts, &c. 25 45 8, 9, # 
7 he order, &c. in which er are are 6 


A Table of the Principal Matters. 


whom he received them, owed. 
him, becauſe: the plaintiff en- 
Joyed the "eſtate under an ap- 
pointment of the client. 
2. A ſolicitor may take out a com- 
miſfion of bankrupt againſt his ro be paid. 2. under debts.” 
client for his fees, whilſt his bill "Y: as 
is under taxation by order of . Specifick leger on a de- 
Court. 27 geleney of aſſets, ſhall not 
3. On the client's neglect to attend abate in proportion with pe- 
the Maſter on the taxation of cuniary. T. bY 
the ſolicitor's bill, the Lord 2. The father, on the marriage "oof ö 
Chancellor Would not order his ſon, covenants "to lay out . 
bim to bring the money into _ 6o00!. in a purchaſe? of lands, 
Court, but only made an order, to be ſettled in {trier ſettlement, 
that the order of reference charged with 200%, for” the 
ſhould be diſcharged, if he did portions of en 
not procure a report in a fort- or 3oool. daughters, n 
night. 63 there were no ſpns; Half of the 
4. If a client applies to a Court of money, by being ſubſcribed into 


law, to have his ttorney's bill 
taxed, he 'muſt depoſite the 
money in Court. 68 


the South Sea Company; was 
loſt: This loſs mut not fall 
wholly on the eldeſt ſon, but the 


5. The Lord Chancellor intro- younger children myſt bear their 
. this rule into the Courts proportion. e | 
of law, when he was Lord , 
Chief Juſtice of the Common 
Pleas, but would not into the 5 B. 
Court of Chancery, becauſe the 5 
Bills were ſo large. 68 BANKRUPT. 
6. The defendant, who was de- Ing Kn 


creed to pay coſts being run Vid. n 2. Evidence 2. 
away, and the prochein amy 


poor, the ſolicitor was paid his 1. To ſtop payment is no act 2 


bill of coſts out of money lodged bankruptcy. 
in Court, for the benefit of 2. An aſſignee is anfwerable o 
the plaintiffs, during their in- for what he receives. "8 


3. But if one aſſignee pays money 
to the other, he is ſtil] charge- 
able by the creditors. JE 


fancy. 319 
7. The order of taxation impowers 
the Maſter to examine the ſoli- 
tor as to his receipts only, but 
you may have an order on pro- 
per affidavits, for the Maſter to 
examine him to his diſburſe- 
ments. 331 


Vid. Executor hu to be charged, 
&c. I. under executor, &c. 


4. A commiſſion 


5 + 
”, 2 * 
— 


1 4. A commiſſion of bankrupt: was 
* ſuperſeded, becauſe ſeveral of 


"the debts of the petitioning cre- 
dlitors were barred by the ſtatute 


of limitations. 


on a contingency, is not within 
| 7 Geo, I. ch. 1. and cannot be 
proved before the commiſſioners 

'till the comingency happens. 


certificate to an action 3 
on a bond, bearing date be 

his bankruptey, on à contin- 
gency, did not happen till after 
his certificate. 28 
7- If a bond on a contingency be- 
comes due before all the effects 


are divided, the obligee ſhall 


; come in as a creditor to what 
| remains to be diſtributed. 


= © Joint creditors ſhall be firſt 
paid out of the joint eſtate, 


and ſeparate creditors out of the 
ſeparate eſtate, but each ſhall 
come in for wy ſurplus of ei- 
ther, 80 


BARON and FE ME. 


Vid. 3 when to be per- 
formed in ſpecie &c. 2. under agree- 
ment. Dower I. Letter of at- 
torney 1. Anſwer 4. Amendment 1. 
Retain, &c. 1, 2. Revocation 1. 
Supplicavit under writs. 


1. If the huſband is bound to keep 
the peace towards his wife, to 
not maintain her is a breach of 
his recognizance. 


hy 


VI | 37 
ED 5. A bond payable at a foture day F, 


6. A bankru pt cannot plead his 


120 


A Table of * the Principal Matters. 
| Eftates and 2 2 of the wife. 


Vid. Alimony, &c. 3, 4. ber 
| baron and feme. TE, 
The buſband, by articles pre- 
vious to his marriage, covenants, 
in conſideration of 3500. por- 
tion, and on his intended wife's 
conveying her lands to him and 
his heirs, when ſhe came of age, 
to ſettle ſuch lands: After mar- 
riage he makes a ſettlement of 
the lands, and recites it to be in 
performance of the articles, and 
in conſideration of the marriage, 
and for a provifion for the wite, 
and their iſſue; but never re- 
quires her to convey her eſtate. 
After his death, ſhe enters upon 
the ſettled lands, this ſettlement 
is a waiver of the conveyance 
by the huſband, and the wife 
ſhall hold her own eſtate too. 


59 

2. A ſiſter releaſes a legacy to her 
brother pending courtſhip, the 
huſband, as her adminiſtrator, 
files a bill to ſet aſide this re- 
leaſe, as executed by his wife 
without a conſideration, during 
a treaty of marriage. The 
Court diſmiſſed the bill, becauſe 
he ſued as adminiſtrator, and 
were of opinion, that this was 
no fraud to ſet aſide the releaſe, 
becauſe it did not appear that 
the huſhand knew ſhe had a 
right to this legacy, nor did he 
make her any ſettlement in view 
of it. 270 


3 The portion of a lunatick, by 
order of Court, is paid into 2 
Maſter, 


A Toe of the Princpal . 405 


Maſter, and the huſband, on 
making a ſettlement, is to have 


it out: He makes no ſettlement, 


but aſſigns the money over to his 


creditors, and dies without iſ- 
ſue; the wife ſurvives, and dies, 
the money was decreed to the 
creditors of the huſband, for 
the payment of the Maſter, was 


a payment to the huſband, 


though the Court would not let 


him lay hands on the money 


without making a proviſion for 


the wife, but ſhe being dead 


without iſſue, his right is the 
ſame in equity as at law. 231 


1 A bill is filed againſt huſband 


and wife, and others; the Court 
declared, that ſuch a ſhare of 
the teſtator's eſtate after pay- 
ment of debts belonged to the 
wife, and ſuch a ſhare to the 
plaintiffs, and decreed a diſtri- 
bution accordingly, and that 
10,0001. part of the aſſets ſhould 
be brought before a Maſter, to 


de put out at jntereſt, for the 
benefit of the parties to whom 


it ſhould appear to belong. This 
is only in nature of an interlo- 
cutory judgment; and if the 
huſpband dies, the wife's ſhare 
of the 10, ooo. ſurvives to her. 


234 


A conveys lajtds for ninety-nine | 


years, if ſhe ſhould ſo long live, 


in truſt, to the uſe of herſelf 


during widowhood, and then in 
truſt for her younger children, 
and afterwards. marries, the 


children file their bill to have 


_ poſſeſſion, and the title deeds 


delivered up to them. The huſ- 


| band by his anſwer inſiſts, that 


the conveyance was fraudulent, 
being made pending courtſhip; 
the Court would not decree poſ- 

ſeſſion, becauſe” the conveyance 

was voluntary, but only ordered 


the deeds to be produced, and | 


gave them leave to bring an 
ejectment in the name of the 
truſtees, which they do and re- 
cover. The huſband files a 
croſs bill, and the Court would 
not grant him an injunction to 
ſtay proceedings "8 on * eject- 
ment. 261 


Alimony, and ſeparate. mainte- 


nance. 


Vid. The order and priority in 
which debts are * 12 2. wager 
debts. 


1. If the wife ſues for alimony, 
it is no good plea, that ſhe has 
a ſeparate een or pin- 
money. | 121 
2. The huſband voluntarily and 
cauſeleſly deſerts his wife, and 
goes to Maryland, having firſt - 
made a fraudulent aſſignment of 
all real and his perſonal eſtate, 
in truſt to pay his debts, the 
Court decreed the wife a main- 

- tenance out of this eſtate,. 
though ſhe had the intereſt of 
4o000l. for pin-money by her 
marriage articles. ibid. 
The baron in poor circum- 
ſtances, and his wife wholly un- 
provided for, ſettles her orphan- 
age part in truſt, for her ſole. 
and ſeparate uſe. "His creditors, 
prior to the aſſignment, ſhall 
not ſet it aſide, or have the in- 
tereſt 


at 


" 10 


tereſt of the money during his 
fe, for it is a reaſonable ſettle- 
ment, and ſuch as the Court 


world have obliged the huſband 


to make if he had, filed, a bill 
for her orphanage. ſhare. :337 


9 


+ | 


Court. 


158 A bill may, be brought to be 


-. quieted in the enjoyment. of a 
mine or colliery, before the 


10 right is teſtabliſhed at law, for 


fear the mine ſhould be ruined 
in the mean time. 89 


2. If a, hill is brought for a ſum 
under ten pounds, the defen- 
dant may either demur, or 


356 


move to diſmils it. 
Bill: Who muſt be parties. 
Vid. Plea 3. 


8 pill may by. filed inst the 
heir only, for ſatisfaction of a 


bond, if the executor is out of 


the kingdom. 85 
2. Or if he would not adminiſter 
himſelf, and oppoſed the plain- 
x "at in taking out adminiſtration 
2s principal creditor. 
3. A creditor or legatee may file 
a2 dill againſtſa legatee or debtor, 
if he makes the executor a party, 
and ae galbaſton. | 128 


Crof il. 
Vid. a matter after publica- 


7 abit 7. under examination. 


! 


Vid. Court of en, l« under | 


ibid. 


A Table of the Principal Matters. 
1. Croſs bills are in nature of a 


defence, and were firſt allowed, 
that the party might ſtate his 
own caſe more to his advantage 
than he could by his anſwer. 
Bill of review. = 


See Report. 
Bill of revivor: 


1 Pending the account, the mort- 
gagee dies, and a bill of revivor 
is filed againſt hisadminiſtratrix: 
She pleads, that the ſuit could 

not be revived againſt her, be- 
cauſe ſhe was ceſtuy que truſt 
of the mortgage d premiſſes, and 
was not a defendant to the ori- 
ginal bill: This is not a good 
plea, becauſe the cauſe is not re- 
vived againſt her in her own 
right, but only as repreſentative 


of the mortgagee. 38 


2. A bill of revivor cannot be 


brought againſt a deviſee. 44 
| Diſmiſſion of a bill. 
Vid. Bill Y d: Weevery- 2. under | 


bill. 


1. If a bill is FROM dere, and 
the plaintiff files another for the 
ſame matter, the defendant may 
move to have them referred, 
and one diſmiſſed. 268 


2. But if a bill | is diſmiſſed 1 in the 


Exchequer, and then filed 
here, he cannot diſmiſs it on 


motion, but muſt plead to it. 
ibid. 


Bill 


under anſwer. 


1 75% of the Principal Mathers. 
Bill of Diſcovery. | 
Vid. Anſtver 922 c. 2. 4. A cauſe comes to be heard om a 


4 raud, 
Adovi vit 3. 


1. Miah agor brings 4 bil to re- 


deem, on payment of what is 
due; and à decree is made ac- 
cordingly. Pending the ac- 
count, the mortgagee dies, and 
"A ſupplemental bill is fllectagainſt 
his executor” for a diſcovery of 
. aflets the executor demurred, 

and His demürter was allowed, 

erlag the plaimtiff could have 
no demands on them.” 38 
2. If a cauſe comes to a hearing, 
wher Fs bill is for a diſcovery 
| lp it, tout be ſtriick out of 
the pa er, and a decree cannot 


be made for" the plaintiff, or the 


dill dilmiſſed, becaule it prays. 
no relief. s 


84 


Bill pro TY 


it), 14% 


"via! Kelbra, deli. of 


.* Formerly! "the ' If was 


1 . liged to prove his bill by wit⸗ 


11 es viva voce, as, his declara- 
| got at law, "before the Court 
would Uetree it pro confeſſo. 
1 ut OJ 86 
2. But this practice was faſt, 

for the plaintiff often filed his 
bill for a diſcqvery,. becauſe he 
' could not prove his cafe. 387 
3: If the defendant is in cuſtody | 
and will not anfwer, he'is to be 


q n up by ſeveral habeas 


In what caſes an 
infant 14. Haudurel, 3 + Vepider in- 
2 Forfeiture, 


ur 
corpus before the Court will de- 
cree the bill pro confeſſo. 384 


ſequeſtration, the defendant'ob- 
tains à week's time to anſwer, 


and the cauſe is adjourned: He 
puts in an anſwer, and the plain= 
tiff refers it for inſutfciency, the 


Mlaſter reports it inſufficjent, md 
the plaintiff ſerves the def en- 
dant with a ſubpœna to mak e a 


better anſwer, the cauſe cones 
on again, and the Maſter of the 
Rolls decrees.the bill to be tabkzen 
pro confeſſo, but this dec tee 
was reverſed by the Lord Chan- 
cellor; becauſe he could not 
preſume the bill to be true, for 


want of an anſwer; when by the 


records of the Court there ap- 
peared to be an anſwer, (and 


admitted by the plaintiff, by this 


taking exceptions) and when 


ſeveral material parts of the bill 


were denied by the anſwer. 
294 


Via. ar and rue, 1. 


Bills of Exchan ge. 


Vid. 1 Court,” 2. under 
| Curt. n 


I. By t the laws of cles ir the 
drawer fails, before che bill is 


accepted, and the acceptor has 
no notice of it, he is not obliged 
to pay the bill, unleis he has ef. 


fects of the drawer? in his hands, 
and then he is to anſwer only 


| for their value. | Y * 4 
4b. Ms + EY N 
, += 11 as 
Bop. 


# 


4 Table of thei 


BonD. 


Vid. Mo muſt be partiet, 1, 2. 
wnder bill. Agreement, when to be 
ber formed in ſpecies, Ec. 1. under 
Bankrupt 5, 6, 7. 

FTuonfeiture, &c. 3. Poſſeſſion . 


agreement. 


1. If obligors are bound jointly 
and ſeverally, the obligee may 
ſue them in equity ſeverally, as 
well as at law. | 383 


ek 


CHIRIT r, 


Dexiſe and appointment to a cha- 


ritable uſe. 


1. The teſtator makes his will, 


inter al', in theſe words, All 


the reſt of my perſonal eſtate 
I give to my executors, in 
truſt, to employ to ſuch cha- 


ritable uſes as by codicil 1 ſhall 
© appoint. Afterwards by co- 
« dicil, taking notice of the will, 
© he directs the reſidue to be 
© applied to ſuch uſes as he by 


« codicil ſhould appoint,” and 


dies without making any ap- 
pointment; the King ſhall not 
have the diſpoſal of the truſt, 
as of a general charity. 290 


CLERK in CouRrT. 


1. The Clerk in Court may pray 
payment of his bill in this Court, 
either from the ſolicitor, or 
elient, though he cannot ſue the 
client at law, for want of a re- 
tainer. 172 


al. Matters. 
 CoMms$10N. 
Vid. Contempt, 15 6. 
ConvirT1oN, or CoveNANT. 
Vid. Special agreements, about 


mortgages, &c. under mbrigage- 
Parol agreement, 1, and when to be 


performed in ſpecie, &c. 2, under 


agreement, forſeiture, &c. 1, 4, 5- 
Jnjunction, 3. 


What is a good performance in 


equity, what not. 


Vid. What ſhall be ſaid a ſuffi- 
cient performance of an agreement, 
&c. under agreement. f 
1. A deviſes his lands of about 
| 4©ool. a year to his ſon B for 

life, remainder to his firſt, and 

every other ſon in tail male. B 

by articles of intermarriage re- 

citing the deviſe, covenants, &c. 
to aſſure lands in fee of 4000l. 

a year at leaſt, to the uſe of him- 

ſelf for 99 years, if he ſhould 


ſo long live, remainder to his 


firſt, and every other ſon in tail 
male; the marriage takes effect, 
B dies, and ſuffers the deviſed 
lands to go to his eldeſt ſon, 
they ſhall be taken as a ſatis- 
faction of the lands covenanted 
to be aflured. 167 


 ConpiRMATION. . 
Vid. Intereſt of money, 1, 2, 3, 5* 


1. You cannot move, or have the 
directions of the Cov 


2 


— 


4 Table of the Principal Matters. | 413 


Maſter's" report, till it is con- 
firmed. re 74 


Fus woot 1 0. 


Cone MPT. 


e , 4 * * 
40 143 


1. An Aden for a contempt 
iſſued againſt one abroad, and 
a commiſſion was granted to 
examine him. | 85 

2. The Court ſuffers perſons to be 
examined on interrogatories, to 
purge themſelves of a contempt, 
but never to bring themſelves 
into one. 258 

3. All who are concerned in the 
private marriage of an infant, 


under the care of the Court of 


Chancery, are guilty of a con- 
tempt, though they are ſtrangers 
to the order of ne 


250 
4: But the Count will not ſet up 


an Inquiſition to find out who 
they are, nor examine the per- 
ſons concerned, who was the 
perſon that married her. ibid. 
5, One in contempt for not obey- 
ing an order, may move to diſ- 
clarge . 259 
6. A proſecutor may take out a 
commiſſion to prove a contempt, 
and the contemnor can name 
but one commiſſioner, and can- 
not examine witneſſes, but may 


croſs- examine the proſecutor's, 


but on application, the Court 
will give him leave to examine 
to ſpecial points. 312 


CoPYHOLD. 


Vid. Vill and Te eflament, 35 4 
Deeds, & e. dgfective, made 285 in 
are 3. under deeds, 


41 3 r > FY 
Cosrs. 
9 


Vid. Appeals, &c. 2. Attorney, 
Kc. 5, Redemption, &c. 1. under 
mortgage, prothein amy, I, 2. Pau- 
per, |. e 35 under for feit= 


ure. 


1. If an infant ſues for a gseh 
coſts muſt be pau out of aſſets. 


2. If the plaintiff 01 in andihes 
kingdom, the defendant may 
compel him to give —_— to 
pay colts, 7 
. On a bill by creditors, if thie 
lands by conſent are decreed to 
be ſold; and the creditors to be 
paid according to their priority ; | 
the colts notwithſtanding ſhall 
be paid in the firſt place to all 
the creditors, 50 

4. Iſſues being directed to be tried 
at bar, the Court would not 
make it part of the order, that 
the defendant ſhould pay only 
niſi prius coſts, if they were 
found againſt him. 93 

5. If the plaintiff is in the (civics 

of a foreign Envoy, he muſt 
give ſecurity” to pay the coſts, © 
17 

6. On report of aſſets, coſts: wy 
decreed generally againſt the 
defendant, and not out of aſ- 
ſets. 204. 

7. The defendant may amend his 
bill paying common colts, after 
the demurrer is put in. of 6 

8. But after it is-ſet down to be 
argued, he muſt pay the coſts 
of the demurrer. ibid, 


— 


2 H 


Covenant. 
Vid. fene 8 HOP 
I . 71 F 
. | | Count... 
845 a an * * 


Foreign "Court. 


.1. The ſentence . of . a . 
Court binds our s. 
© 2, Chancery granted an tion 
| to an action ona bill of ex- 
| change, the acceptance haying 
been vacated in the Court of 
1 Leghorn. « 2 
| 3. That he was tried i in Spain, and 
| acquitted, is a good-plea to an 
indictment for murder beyond 
the ſeas. 5 WY, 2 


Cou rt of Chancery. 


Vid Bill, 2, Foreign Court, 2. 
ny r "wg 


TE Will 1 not take; cognizance of a 
k ſum, originally. below the dig- 
., nity of it, though by the neglect 
or miſpicaging of the plaintiff, 
it has amounted to a larger, 47 
2. Acts of ihe Court as a decree, 
or order in another cauſe, be- 
tween the ſame parties, may be 
read without an order. 188 
3. Diſputes in the ſocieties of law, 
are to be determined by the 


Spiritual Court. 


1 1 1991 a 
Vid. Portions, &c. 1. 


t. The ſpiritual Court have a power 


Benchers, and the Courts of 
equity will not interpoſe. 190 


tot 89 I allets.to be brought 
into Court, 'whilſt a will..iz in 


© conteſt, But ſee Injunct 


ANA Fan 
CaEpIxon. 


ef n . 


V id. . £8. 1 FIT if), Bt Fam}. 
CusTous . Londen. 


Vid. Londen... IO I TORS 
r 25 Sto malt * He 
7 O07 * | 
* 2 
Ds, Bax Exs8, 


Vid. Examination De hav os 


backs examination. 


Debrs, Creditor and debtor. 


% Via. Who welt 15 parties bt” | 
bill. Vid. Statute of limitations 2, 
355 · under limitgtions, 


Payment . 
Preſumption. Deviſe. of lands. for 
payment of” debts, c. under twill. 


The order and priority is in which 
debts are to be 514 


W Colts. 3. 


* 
* 
8 1 


5 | [ Tg: 2+ 


_Interejt of money 5+ 


1. Creditors are decreed to be paid 


according to their priority z this 
is to be under ſtood of priority 
in point of ſatisfaction, and not 
in point of time. #02 
2. The creditors of à feme covert 
file a bill after her death, to be 
paid out a truſt eſtate for her 
ſole and ſeparate uſe, the Court 
decreed, that all the creditors 
ſhould 


+ that tn. a 


£5 


it 


0} 40d ones 4s if 


A Nut, of -the Phinclgath Mares. 


ſhould be paid pari palin; aticl a 
mortgagee and bond creditor 
were not to he prefurned, becuuſe 
a ſeme coyert by law could not 
zmake a mortgage, or cnpmunto 
bend. 21 9 39 HAN 
evalagNgot alt 1648296 0 


In what: caſe. one dabt ſhall be ſet 


off i in equity againſt another. 

10 1 3 Si! 230187 "4 7:6 

T. Where there is mutual lit, 
the balance only is ldue tothe 
axecutot in equity. 186 


2. But if- the addount is: cſtated in 


ythe lifetime of the teſtatur, or 
abondqꝑivem forthe balance the 
deſendam canmgt i ſei iti ff by 
futur eneilit given to thecteſtor, 
unleis, eee, al- 
1s 1 en pl 1011291 gd) 5629186 
o: fte 50 Sinks biugov 2c 
ivo OJ Diana 35 9 
579100 30% 
Vid aurtlof Oben. 2. un- 
den Gout! 1 Bill pro cer „ ner 
billii,» Rec: ue, 1. Haring, 1 
Regularity and Irregularityuban: Fo- 
e Court, I. under Gurt. 
AAA A 


1. * motion cannot be made on a 


ie er, Ctilb-it. is. . 
Wit he räpilterda „ 
2. The words, All juſt. er 

in a decree, does not impower 


the ·Maſter to alloi fon imnrhve· 


ments, but they muſt be panti- 
acularly mentioned. 226 
Jvc 01 21 Ha 5; 1 1 13 5:3 11 1 


Dose by default, and Wente. 
183TH] ahbe 545 at} 9009 95 
1. Decriet:; ex partes is made, on 
default of tlie deſendant reading 
2:the affidavit of ſervice, and a 
piece of the anſwer. 186 
nbi 2 H 2 1 pit ll 


hd 


2>Dutif; the bill ar r is 
opened, and then er 
adigurnecl, thavgihto | 
dank make gefault;; at 355 mext E 
henringet the.decraedbalk he ab- 
ſalautes forthe ſęe and Hearing 
is 46. be,confidersy as, , Ct inu- 
atio of nt former; hen the 
— d K = 
ger ga, agajilirag Dt, 1, 

5 a0 abſglute decrgs-eirf ni 8 


4. Hundt ngte he Heide dy ori- 


Cal Hin uns for dt and 
ceolluſon Lhetween,libouplancif 
hand Bs gar dia anon, ib. 
Soi: is dag can ſuch 
adsenen iſiduls Ng M rde 

dere ache ber inf Ms fler he 
D agg) kbat bg, has yput 
gdh Ng: anſWer. i 657813 
-r ai T9Ad2esh xluo ad A 

DBD C s, and 
er Argos waa om 

% ont boeg mn 


90 Vid, Will, Fre. 1. tun. 


thts #7 al) q ton li vin 
f Bealee. Jod or cen del. 


6 10 46784 gi Nn naa 
26 Vida Lfpaavit,\ Aivi's ASNMSfOTY 


noir Iain) 15% A 90; 


Deeds, Sc. defeQive, made good 


Pn . 111 in equity, lie z 
e nes do 0 y99K3 in 


-Vidho DemusrtnyR 2 2: 27 4 1962 


1. 9 who had a power to make 


a jointurꝭ under hapd,and ſeal, 
executes it, by will, this E . 
execution Was e i in 
- equity, infavoun.ok aw 

2. The truſt of a tex . 
years, is declared to be, If 4 
© have na flue; i, for the 
« railing portions; for the daught-" 

| be 


- 
4. 
— 


"of er A, to be paid at fück 
times, das in ſuch manner 


de and proportion, and wit and 
under ſuch proviſdes and li- 
-©2 mitations as the ſaid A, by 
any writing or writings, under 
his hand and ſeal, atteſted: by 
+ two witneſſes, ſhall appoint,” 
Lig bill is brought againſt: A, to 
Hy out the money i in a purchaſe, 
5; Ai in his anſwer ſays, that he 
„ Gbed appbint, and interds/by 4 
os writing! in diſe form to ap- 
c point, that all the fents and 
Cie profits ſhall be colled ed and 
„applied for raiſing a portion 
de for his daughter B, in eaſe he 
- ſheuld have no other c. 
AH made no appointment, and 
9 died without iſſus male, leaving 
B his only daughter, this an- 
„ſwereis ſuch a de fed ivo app oint- 
ment, asd Court of equity will 
make good in N of a 
daughter. el eV Li X69. * 
Equity will not ſup the want 
” 15 9 2 aeppfldld, 
. the heir, in favour of a 
younger child, wunſeſs he has 
none or a very ſmall 8 ; 
og 00K r ib 10; Abad. 
4. But will malte Pd the * 
tive execution of a power, whe- 
ther he is · provided for or not. 

Four 


#881: ' odw 537514 ; 


eo! * Deeds, 755 fraudulent: 


<P enn 21221 A3 
Vid. Ebaues 1 interefts of the 


wife, 25%o and alimony, r 25 55 
| Wii TERA _ ſem, 781 E 
04-2627 


3 


V; e 
3 


. * i 
Bit | Detecares 9, 
rg 2 B42 01 £01300 40423354 > 


Vid. 77 zenefs, I. 


4. Ta . Phinripal Matterts 


5 Connie io of nee 
4041691 3 LO FONT 
1. A commiſtion of review is not 
a matter of right, but of fa- 
your; 30 
2. of five Judges are * and 
two are againſt the ſentence, 
' | this is no cauſe for a bonmiſfiod 
of review. 6033 
3 The Prerogative and Care of 
Delegates in England give ſen- 
tence in favour of a will, and 
like wiſe the Prerogative in Ire- 
land, but the Delegates in Tre- 
land reverſed that ſentence five 
years after the ſentence given 
by the Delegates in England: 
both ſides petition the King for 
a com miſſion of review, and the 
Lord Chancellor declared, that 
he would adviſe his Majeſty to 
grant a commiſſion to review 
the ſentence in Ireland, but to 
-- ſuſpend the conſideration of the 
other“ petition till thoſe com- 
-1 miffioners of review had given 


* 


7 Y 9 462 


Mentenceacu * n * LY "34 
Axa) © : * 5 1 a> a3 \ W N J 
Dean 5 


6 110 Dad gend ootrom 4A. .T 
l id. 22 7, L. Bill uiſ⸗ 
covery, 1, under bill. M. _ 
Js "$627 e oa dk htow ei]. 
727 91611 701 22D 8 £81 
1. The benefit 'of a : clnddres; is 
een faved to 1880 hearing. 
228 
2. If the wad of a bill is to have 
à defectivbe execution of æ power 


made good, the defendant can- 


not demur that the plaintiff of 


his wn" re has no title. 
f I "228 


3. A 14 


ti 


EC 


1 


.& 


Ba AN of 'the' Prindipat: Miter: 


3. A defendant can demur only 
for matters appearing .in the bill, 
but a witneſs may demur, be⸗ 
- cauſe he is concerned in intereſt, 
though it do not r by che 
interrogatory. Run 229 
4. But if it does not appear by the 
7 —_ he muſt make oath of it. 
7770 8 0 TT 21:3 T6209 


++ { $4, 
14 , 


 Durocrrions. 


vid Sidi: 4. Examinia- 
tion In perbetuam rei memoriam, F 
W examination. x 5 85 


en e 


Via. wg cs Tees under ex- 


ecutor, 


Discovery. 


| Disraurrox. 

Vid. W, 5 an 1 pie 
foalt go to the executor, and when 10 
the next of kin, under executor, &c. 
1 truſt, &c. 4. under traf. 


1. If the next of kin ſue the ex- 


ecutor in the ſpiritual Court for 
a diſtribution of the refidue, 
"0 R. wil 3 a r | 

| ates” | 865 


Statute of Diſtributions . 


Where equity eee an un- 
Aeviſed ſurplus to be diſtributed 
among the next of kin, the pro- 
viſions made by the teſtator in 


457 


his life-time, vor by his ain ſhall 
not be Ae anch the chil- 
dren advanced by him! ſhall not 
bring their port ions intu hotckh- 
pot ;; for equity regards the ſta- 
tute of diſtributions in this caſe 
only as to the „ who are to 


nh * Tr e 1. 1 9 304 
. Ho ' 2 52715 <4 - 
Down. Tit v tb 
G bby: , 

1. - The Court e an in junction 


to ſtay dower, the huſband hav- 
ing deviſed to his wife 91 a year 
for her better ſupport and main- 

tenance, and made her reſiduary 
5 W . een MT on 256 


E. 
Exzerion. ride 1 


Vid. In what ca a legacy a 
"oy JO Tee) hat en le· 
cacler, Kc. ot 


1. If che defendant puts: in wad 
the plaintiff} is not obliged to 
make his election till the plea is 
argued, for the plea denies 
he has an election, but ſays he 

is not W to ſue in equity. 
| "Y5ft Y71;8I00 

d bod 1H te. 

ESTATE: || 150k, ö 


2 


vid. E tion of words, 2 2. 4 


Limitations of! terms bor, years | 
83 5 mii e . 37 4 8 
Ft ad erfongh eſtate. may bedeviſed 
over upon this contingency, 14 
| | 8 


48. 
Bet dαν,ονον Sd}: ue puri bin tie, 
And Au⁰ν,uãðůůfiie. 1 83 

2. A perſpnaſ eſtate may He limitod 

ver! after Lee d 
withbuth iſſuc, but hs 
dying without iſſue generalhx. 
03 £16 Hen ee as.» 183 
3. A perſonal eſtate is deviſed to 
c the uſe of Mary, and it ſhe 
| © died without iſſue, to be equal- 
| ly divided between the ſiſters 
| , of itheè teſtator, after: the de- 

* + ceaſecaf u, än manner 
5 aforeſaid s the limitation ver 
tia! the ſiſters, . ne an 
eſtate tail is void. 184 

4. And if my davghter tie before 
© 21, then my will is that my 
c wife {hall have 1col. and that 
© then, and immediately from 
© and afrer my ſaid doughter's 
c deceaſe without iſſue of her 
© body, I give all my perſonal 

eſtate to my brother, he pay- 


—— 
rr 


© my wife, if then living? 
This is a deviſe over to the bro- 
ther, if the daughter dié with- 
out iſſue before 21, and done 
rer is go%ꝶ' if 260, <4 

4 give to my wife all my; 

0 opal eſtate, and after her te. 
w ceaſe to my daughter, and then 
d after her deceaſe, to the fruit 
© of her body, but for want of 
© ſuch iſſue or fruit, to my 
© brother ;' the limitation to the 
brother is. good, if the daughter 
die without iflue living at the 
time of her death, © 188 
6. If tenant in tail, remainder to 

B for life, remainder to his firſt, 
' an every other ſon in tail, re- 


—— * 5 = 
— . e rr 
me Ä— 48 
0 


nat? aſterq a 


* ing the ſaid ſum of 4000. to 


mainder in fee to the ttnant in 


A U Gd Prindipat Matter). 


tail, ofalands in mortgage, Adi 
.\tefts his executort to pay offithe 

2 mortgages, and that theyrſhauld 

afſign theileafes to another ʒ this 


is a good deviſe of the equity of 


the terms, and the ſeveral inter- 
mecdiate denants in tail, by! a. 
| common recavery, can bar not 
only the remainder in fee, but 
the deviſe of the equity, which 
ariſes out af it. 216 
7. A term for gg years, if one ſo 

— * es e be "rar 
tas 202. 
8. The deviſe over of. a perſonalty. 
was firſt allowed, becauſe it is 
confidered; as an original deviſe. 
321 


® » 
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EvIDEXCE, 
Vid. Anſum '\2. lf 


1 The examination of à legatęe, 
who had given a receipt for her 
whole legacy, was not allowed 
to be read, to prove ſhe received 

only Past f: it. U 510 

2. wk affidavit of the ie 
—— before. a Maſter extraor- 
dinary in Cork, was 3 
read. 78 

3. Courts of law will allow an la- 

fidavit worn before a conſul to 
be reads io ginn 98 

4. Depoſitions of 4 witneſs, in 
another cauſꝭ, or Court, may 
be read againſt him in this Court, 
without? an order, to confront 
_ the VINCE he _ e 118 


973%; ry 


VIA. dee, af beers, 1 2. 


under (6-777 A 


33 
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4 Table of the Principal Matters FEE) 


en INATION. 


vi. Ga 1: Fl ah 6. 
Examination de bene ede. 3 


1. The plaintiff many examine a 


perſon de bene eſſe, though nei- 


ther old or infirm, or going 
abroad, upon affidavit of his 
being the only perſon who has 
any knowledge of the forgery 
of a deed, or other material 
fact, for otherwiſe, if he dies 


= baſfors he is examined.in chief, 


the proof of the fact is gone. 
399 


| Examination after publication 


1. Matters examined to in the ori- 
ginal cauſe, and publication paſt, 
or ſettled by a decree, cannot 
be examined to in the croſs 
| cauſe. | 388 


Examination viva voce. 
2 Bill pro a N. 1. under bl. 


1. The Court refuſed an be to 
Prove exhibits viva voce at the 
arguing of exceptions, becauſe 
nothing can be offered at the 
hearing, that was not before the 
Maſter. : 191 
2. You may prove an exhibit viva 
voce at the hearing, but you can 
examine the witnels only as to 


the execution of it, 3S 


Examination i in perpetuam rei me- 
moriam. 


1. The depotitions of a witneſs ex- 


amined in pergetuam rei me- 
** moriam were: ſuppreſſed on 2 
petition after his death, and the 
examiner diſcharged, and com- 
mitted for foul practice and ir- 
regularity inthe taking of them, 
the plaintiff being ſuffered by 
the examiner to inſtruct him, 
and the witneſs. proved corrupt- 
ed, and as he had been examined 
on a trial to the fame points, 
the plaintiff might give evidence 
of what he ſwore. - 327 


| ExceeTIONs. 


Vid. Fa. vi vd 4 voce, 1. 
n examinations 


1. If a plea i is to ſtand for an. an- 
ſwer, without liberty to except, 
the plaintiff may except to the 
reſt of the anſwer. 74 

2. Only ſpecial reports, or thoſe 
which need confirmation, can 
be excepted to, others muſt be 
diſcharged by motion. 250 

3, If the plaintiff move to confirm 
a report niſi, and the defendant 
ſhew exceptions for cauſe, the 
ER _ — too. 30 5 


Mon can pairs Apwni-; 
| STRATOR«: | ; 


Vid. Who muſt be e 17 3, 
under bill. B tribution, 1. Cgſis, 1. 
V what caſe ane: debt ſhall” be 
fet off againſt. another;:in equity, un- 
der debts, What eflates, &c. paſſer, 
6, under ⁊uiil. Injunction, 7, 8; 
Surplus and reſiduary legatees, 2. 
under legaties,, &c. Retain, &c. 1. 
. regs os , 3» under 

ill. 


2 — — ff 


. . 


— 


— 


— 


N 
4 

4 
2 
E 
1 
# 


— DA AED 2 
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* 


or” 4 * n . * 


of debts, &c. 2, 4, 7, 8, under 


74 0. , | ; 


1. If the uſe of houſhold goods is 
deviſed to an executor for lite, 
he muſt ſign an inventory, but 


| ſhall not be obliged to give ſe- 


curity for them. 13 


When an undeviſed ſurplus ſhall 


go to the executor, and when 

to the next of kin, or the heir 

at law. | 
# 


Vid. Diftribution, 1. 


1. The teſt»: or deviſes his real and 
perſonal it: to his ſix execut- 
ors, in truſt, to pay his debts 
and legacies, and the reſidue to 
be equally divided among them, 
ſhare and ſhare alike. One dies 
in the life-time of the teitator ; 
his ſhare of the real eſtate ſhall 
go to the heir at law, and of the 
perſonal to the next of kin of 
the teſtator, and not to the 
others as executors. 

2. © I give all my leaſes, Ec. to my 
© wife for term of her life, and 
© as to any perſon who may have 
any claim or demand, as re- 
© lated to me, I give them 12d. 
beach, and I make my wife ex- 

© ecutrix.* The reſidue of the 
terms, after the death of the 
wife, belongs to her as execu- 
trix, and not to the next of 

kin. 4 

3- If the teſtator leaves his next of 
kin 5]. apiece, and no more, 
the reſidue of his perſonal eſtate 
belongs to his executor, and 
ſhall not be diſtributed, 4 


420 A Table of  the' Principal Matters. 
ui Deviſe of lands for payment 4. If a particular legacy is left to 


one of the executors only, the 
reiidue belongs to both execut- 
ors. 5 26 
5. One deviſes the reſidue of his 
perſonal eſtate to three <qually, 
ard makes them executors. One 


dies in the fe- time of the teſ- 


tator, his thore ſhall go to the 
other two, as executors, and 
not to the next of kin. 49 
6. The teſtator makes his will, 
inter oP, in theſe words; All 
© the reſt of my perſonal eſtate 
© I give to my executors, above 
© 200/. to each of them 1001. 
© to be deducted out of the re- 
© fidue, in truſt, to employ as 
I ſhall appoint.“ The teſtator 
dies without making any a 
pointment, the reſidue {hall not 
go to the executors, but ſhall be 
diſtributed among the reſt of 
kin, | 290 
7. J make A my executor, and I 
give him all my real and per- 
«* {onal eſtate to pay my debts - 
© and legacies, and 200/. to B, 
( who was his heir at law) the 
urplus of the real eſtate ſhall 
not go to B, but to the ex- 
ECUtor, 359 


Executor, how to be charged, and 
how to account, 


Vid. Perſons accountable, &c. 3. 
under account, report. 


If one executor delivers affets 


to the other, he is ſtill anſwer- 
able for them, 36 


Vid. Bankrupt, 3. 


A Table of the” Pri Vina Matters. 


2. If an executor without cauſe 
calls in money out at intereſt, 
he ſhall pay intereſt for it. 99 
3. An executor is to be allowed 
bis expences, but nothing for 
his care and trouble. 
4. But if goods are conſigned to 
a factor in the life-time of the 


teſtator, though they come to 


his hands after his death, and 
he is made his executor, he 
- ſhall be allowed commiſſion- 
, © nnn, ibid. 
5. If a legatee brings a bill againſt 
the executors, and has any of 
the aſſets in his hands, the ex- 
ecutors ſhall not be put to their 
action or bill for them, but the 
legatee muſt take them, as a ſa- 
tisfaction pro tanto. 300 


Adminifretor Durante Minoritate. 


. Adminiſtration granted during 


the minority of two, ceaſes 
when one comes of age, and the 
adminiſtration is to be granted 
to him. 99 


Adminiſtrator pendente lite. 


1. Determines by the grant of a 
probate, and does not revive on 
appeal to the Delegates, but they 
grant a new adminiſtration. 


| 309 
Devaſtavit and converſion. 


1. An executor cannot commit a 
devaſtavit by his will, for no- 

thing paſſes, but what the teſta- 
tor may 1 grant. 377 


50 


Exn1pITs. 7 


Vid. 1 win an un- 


| 2 examination. 


Exyos1TION of WORDS. 


Vid. Purchaſe, 2, 3 4s 5- The 
order and priority in which debts are 
to be paid, 1. under debts, Cua 
dian, I, Decree, 2. Wordt 7 
purchaſe, &c. under purchaſe, &c. 
I hat things paſs by the words, &C. 


under will. 


The word Appropriated, in an 

ä 1 of Parliament, fignifies to be 
applied to the uſes of the act, 
and no other. — > TOR 
2. Eſtate primarily ſignifies the 
intereſt a perſon has in a thing, 
and ſecondarily the thing itſelf. - 

| 175 

3. The word Petition, in 7 Ann. 
ch. 19. is to be underſtood of 
any ſummary way, in diſtinction 
to the proceedings by bill. 197 
The word Moveables, i in its full 
ſenſe, takes in all perſonal _ 
tels. 297 
5. The words in a will, Net 2. 
merly ſettled, though they have 
no operation, they ſhow an ho- 
neſt intention in the teſtator, to 
leave every thing as it was ſet- 
tled, before the making the will. 


354 


* 
Fac rok. 
Vid. — how to be charged, 


&c. 4. under executor, &c. 
: 1. 


1. One, who acts as factor, is 
prima facie intiled to commiſ- 
.-Gon- money, unleſs you can 
FINE and NoxcLAIM. 
VI. Frand, Bees . Anſwer, 4 
I. A fine will bar him who has an 


bring a bill within hve years. 


Fog EICN. 
See under Court. 
FoRFEITURE, PENALTY. 


1. Supercargoes covenant to an- 
 ſwerany bill ſhall be filed againſt 


mur: This covenant will bind 
them, though the diſcovery may 
ſubject them to forfeitures. 77 

ö 2. If an information is filed for 
5 the payment of notes given to 
publick uſes, and the defendants 


1 lators for a diſcovery of the 
conſideration of the notes, they 
cannot demur, though the dij- 
a covery may ſubject them to a 
F penalty. 82 
3. A Court of law would not re- 
lieve againſt the penalty of a 
bond, but on the obligor's pay- 
ing the coſts of a former trial, 
in which the obligee had been 
nonſuited. 45 


ſon who has a right to a cuſtom- 
ary ſhare, on condition they do 


EE — - 
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make the contrary appear. 129 


equitable title, if he does not 


73 


them, and not to plead or de- 


file a croſs bill againſt the re- 


4. If a legacy is deviſed to a per- 


4 Tod of un Prinipn) Mates 


not ſue the executor for that 
— if he file a bill againſt the 
executor for an account of the 
perſonal eſtate, thar is no breach 
of the condition, becauſe he had 
a right to inquire which was of 
the moſt value, his ſhare or le- 
gucy, and that cannot appear 
till the account is taken, ' 181 
5. But if the legatee is barred of 
his cuſtomary ſhare, ſuch a bill 
is a forfeiture, becauſe the in- 
quiry is needleſs. And if the 
legacy is deviſed over, the Court 
can „A no reliaf. ibid. 


Fravup, Pas Sat: Divan Som: 
CEALMENT, IMPOSITION. 


Vid. Decree by default, &c. 4. 
under decree, W ho muſt be parties, 
3, under bill, Statute of limitations, 
1, under limitations. e 9. 
London, 8, 9. 


1. Fraud 0 prevent: the opera- 


tion of the ſtatute of fines and 
of limitations. 1 18 
2. A plaintiff after ſix years, is in- 
titled to a diſcovery of a fraud. 
244 

3. A fraud is a bar at law to the 
ſtatute of limitations. 245 
4. The ſecond brother dies, and 
his eldeſt and youngeſt brother 
conſult a ſchoolmaſter, which 
of them had a right to his lands, 
he gives his opinion in favour of 
the youngett, upon which they 
Mgree to divide the eſtate, the 
Court ſet aſide the deeds of 
conveyance of the moiety to 
the youngeſt brother, as being 
obtained by miſtake. 364 
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12 
127 0 
4 


Gu AR DrAx. 


Vid. e * 70 be hor 
formed in ſpecie, &c. 3. under agree- 
ment, Homine replegiando, 1. under 

1 ue, 3, 4. Mine, I. 


I. 1 i chat my fon ad 
1 daughter may be under the 
care and direction of A.” 


Theſe words of the will amount 
to the neee a I 
109 


2. Dany Rs injun&tion to 


ſtop the guardian of tenant in 


tail, who lay a dying, from cut- 
- tivg timber, or to give relief af- 
ter his death for what was cut, 
becauſe as the tenant in tail had 
2a power over the inheritance, 
the guardian might exereiſe that 


power in the manner he thought 


vVvould be moſt for the benefit of 
ee l hen) 2 


3. T9 are appointed ſh 
by will, one marries the ward of 


nine years of age, to his ſon of 


fifteen, the Coutt ordered the 
child to be delivered to the other 
guardian, till ſhe came of age to 


; conſent to marry, but would not 


commit the guardian, becauſe 
he was not appointed under the 
Ereat Seal; but being in 
obliged him to enter into a re- 
cognizance, to appear in B. R. 
to any information ſhould be 
filed againſt him. 236 


eee, Conus. 20 1 a 
"Se iu. e under writs 


1 2 3 1 
, 


124 * 814 4 * 


HEARING. 
Vid. Subpœna, 2. under proceſe.. 


1. If a cauſe is ſet down to be 
heard irregularly, you may have 
it referred . a Abe +. 44 


11 n. ; 


FT 


Heir and Ancesvons 
4Y 
Vid. 2 00 be 8 1a. 
under bill. Dasds defeBives Ste- 
under deede. Refulting — by a 
3, under truſts. Penſons accountable, 
&c. 1, under aceonnt..- I hem an un- 
a ſurplus ſhall go to why 2 
5. under enacutor. Redepyp- 
— &c. 7. under mortgo Re- 
tain, 3. What things paſt &, 4. | 
e will, art 3 ate gud. 


I. The heiy . diſcharge, his 
eſtate, when the portion becomes 
payable, en it _ to an 
infant. ie t 6 


Matters act ai the 
heir and the executor, 

ace. pt REN. PF 

I. Lands contracted for, go to the 

heir of the purchaſer, and the 

money muſt: be paid by his re- 

preſentatie. "893 

Bargains 


424 
Bargains obtained from young heirs. 
1. The plaintiff borrowed 4000. 


180001. to pay goool. after the 
death of his father, who was 
then about eighty years of age. 


this bond, on payment of the 
4000/. and intereſt, 


Ft 
Idtor and LunaTiIck. 


1. One found an ideot had leave to 
traverſe the inquilition, on con- 
dition ſhe would appar in per- 
ſon at the trial. 8 71 

2. The lunatick being recovered, 

| and examined in Court, the 

b commiſſion was ſuperſeded, and 


the recognizance of the commit- 


ö tee ordered to be vacated, the 
lunatick declaring himſelf ſatis- 
fied with the account. 78 
3. A lunatick having recovered his 
underſtanding, petitioned to 


for ſome months, to ſee if he 
vas perfectly recovered, becauſe 
he had often relapſed, Land was 
found by the inquifition a luna- 


. * 332 


p tick with lucid intervals 
| IGNORANCE. 


Vid. Fraud, &c. 4. 
1. That maxim, Ignorantia juris 


crimes, and do not extend to 
eivil caſes, | 


9 a * R 3 . 9 * 7 F * 
=_ 


and entered into a bond of 


The Court relieved him againſt - 


3 


. An infant, wh by the decree 


have the commiſſion ſuperſeded, 
but the Court only ſuſpended it 


non excuſat, relates only to 


365 


A Table of the Principal: Matters: 


INFANT, 


Vid. / Decree by de fault, &c. 3, 43 5 , 
under decree. Heir 1. 


In what eaſes an infant is favoured 

or nen ; in what not. 

1. If an infant loſes money at a 

horſe- race, and after he comes 

of age promiſes to p: 'y it, the 
HO ſhall bind him in law. 

62 


has a day to ſhew cauſe, M may 
move of courſe to put in a new 
anſwer, or amend his anſwer, 
when he comes of age. 68 
3. If an infant is plaintiff in the 
original cauſe, and defendant in 
the croſs cauſe, and by the de- 
cree made in both cauſes, has fix 
months after he comes of age to 
ſhew, cauſe, Fc. when he comes 
of age he may amend his anſwer 
or put in a new one, but cannot 
put in a new bill, or amend his 
former. 68 
4. The Court enlarged the time, 
after the defendant came of age, 
to ſhew cauſe, till the plaintiffs 
in the firſt cauſe had put in an 
anſwer to a bill-of diſcovery he 
filed againſt them, after he came 
of age. | 203 


Infant, truſtee ks the 7 Ann. 
ch. 19. 


my The heir of the vendee is 2 
truſtee within this act, for the 
perſon who paid the purchaſe- 
money, 197 


2. You 


4 


2. You may move or petition for 
a reference, whether an infant 
is a truſtee. within this act. 197 

3- The heir of the mortgagee is a 
truſtee both for the mortgagor, 
and the executor of the mort- 
| gage. 161 198 


In JUNCTION. 

Vid. Guardian, 3. Eſtates, Sc. 
of the wife, 5; under baron and feme. 

Foreign Court, 2, under Court, Dows- 
nne . &c. 1. Letter of 
attorney, I: Point tenants, &c. 5. 
Surplus and re e/iduary ms 2. 
under legacies. Trial. 


I. | The Court adjudged the 3 
inſufficient, and yet gave the de- 
fendant in the original cauſe 
(who lived at Conſtantinople) 
leave to proceed againſt the de- 
fendant in the crols cauſe for 
a anſwer, and to aſcertain his 
debt at law, notwithſtanding the 

: Las e becauſe he had {wore 

300. due to him, and could not 
put in a further anſwer in leſs 

than two years. 58 

2. If a bill is brought to be quieted 
in the enjoyment of à water- 
8 and wears, for working 

mills and mines, diverted and 

broke down by the defendant; 
the Court will grant an injunc- 
tion before anſwer, and make an 
order on the defendant to put 
the premiſſes in the ſame condi- 
tion e were in before the in- 
jury. 189 

One ned i in * of upper and 

lower mills, leaſes the lower with 

the ſtream, and covenants for 


4 Table of tht Principal Matters. 


6. It a plea is ordered. to ſtand for 


425 


quiet enjoyment, and after leaſes 
the upper, and the leſſee cove- 
nants not to divert or pen up the 
ſaid ſtreams, to the prejudice of 
the lower mills. On a breach of 
this covenant, the leſſee of the 
lower mills may bring a bill, in 
the room of his leſſor, for an in- 
junction, without firſt bringing 
an action of treſpaſs. 145 
4. By the courſe of the Court, in- 
junctions as to lands, are to be 
granted before anſwer in two 
caſes only, to ſtay waſte, and to 
quiet the poſſeſſion, where the 
plaintiff has been three years be- 
fore the filing the bill in peage= © 
able poſſe ſſion. 171 
5. The tenants file a bill againſt 
the lord of the manor, to reſtrain 
him from digging brick earth in 
the waſte, in prejudice of their 
right of common, and the Court 
refuſed an injunction before an- 
ſwer, becauſe the ſoil is the lord's, 
and the plaintiff did not ſwear, 
that he had not left them ſuffi - 
cient common. 172 


an anſwer, the defendan cannot 
move to diſſolve the injunction 
abſolutely, but only niſi. 198 
7. I his Court will grant an in- 
junction to the executor, from 
receiving the aſſets before an- 
ſwer, if a ſuit is depending in the 
ſpiritual Court, to ſet aſide the 
will, becauſe that Court cannot 
impound the effeéts pendente 
lite. 236 


8. A caveat is entered. in the ſpiri- 
tual Court to the probate of a 
will, and the executor is ordered 
to bring 400/. he had received 

into 


— . —— — — — 
” 


into Court, and adminiſtration 
" 8 lite is granted. Sen- 
tence is given for the will, and 
© # probate granted, and the 4001. 


0 paid out to the executor; the 


parties appeal, the Delegates 
grant an inhibition and citation, 
the executor will not appear, the 

Delegat es not ſitting, the appcl- 
lants file a bill for an injunction, 


* 


and the Court denied an injunc- 


tion againſt the adminiſtrator, 
or the executor, to bring in the 
400 but granted it to reſtrain 
- him from receiving any more of 
che aſſets, till an wer and further 

q order. ITS 194-2 2 - 8 
wy enters lotet a bond! to B a fo- 

; reigner, who affigns it for a va- 
able Lonfidlef ation to C a fo- 
kreigner, of Wick A had Bo- 


tice, the bond is pit in ſuit in 


the name ef B, aud a vordict 
for the plaintiff; upon which A 
files a bill againſt Z only and 
upon his taking out a dedimus, 
obtains an injunctſon. does 
not anſwer, upon which C files 
a bill againſt A, and B his trui- 
ter charging colluſion, that A, 
who knew of the afſignment, 
© ought to have made him a party, 
and that 3 was perſuaded by 4 
not to anſwer, aud moved to 
diſſolve the injunQion in the 
cauſe between A and B, which 
the Court granted, on his giving 
ſecurity to appear to the bill of 
A, if he made him a defendant, 
and to abide the order of the 


Court at the hearing. 355 


1 
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BE 


01 Policy of Inhurance. 


1. 5. Q. If a bill for relief lies on a 
policy of | inſurance, taken in 
truſt on a ſuggeſtion that the 
witneſſes live abroad, and that 
the truſtee refuſes to let them 
ſue the Noli, has mums... 83 


| herenssT of Monzr.. | 
Vid. nne how: to be ** non 
&c a — under executor, &c. Part. 
rers, 1. Maintenance, 1, 2. Le. 


| eg "Kee. veſted, &c. 1, under 


legacies, &c. evhat effate, &c. ales 
mw 3 under wiil, Sec. e 


1. What is due for ee 
tereſt, and coſts on a mortgage, 
hall carry intereſt from mae 

confirmation of the report. 27 

2. And the principal all -btar 

intereſt from the date tothe 
confirmation ibid. 

3. Where lands are fubyectedꝭ to 

the payment of dabis. by ſimple 
contract, they. will not bear in- 
tereſt, though. ſtatecl by thel re. 
pop, unleſs vpon unreaſonable 
delay of payment. 258 

1 A legacy out on a ſeœurity hen 
the teſtator died, ſhall bearcin- 
tereſt from his death. 9 

5. Where creditors are decreedt to 
be paid necording to their pri- 
ority, it the eſtate is deficient, 
the principal only ſhall bear in- 
tereſt after the confirmation of 
the ene 591 i sia 28 247 


| HS * by 
, "1x 514i 


InvaxTorY. 


A Table of the Principal Matters. 
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ory: 1 Konz. 


See Executors; 


Jon-Tewavre and Trsaurs 
| in CORNER: | | 


5 Vid. Legaries, gal. veſted, ” 3, 
vnde. eren & c. 
0 | 
1.5 Lande are deviſed to 4 and B, 
„ and the heirs males of their 
bodies, equally to be divided 
between them.“ A and B are 
tenants in tail in common. 56 
ig. Lands are deviſed to A and B, 
': the ſurvivor and ſurvivors of 
them, their heirs and affigns 
for ever, to be equally divided 
s between them; ſhare are ſhare 
© alike.” A and are joint te- 
nants for life, with ſeverat? in- 
heritances. 57 
I deviſe all the eefidue of my 
A — to my ſon and my 
daughter, their executors and 
adminiſtrators. This is a joint 
deviſe, and if one dies, the whole 
. - ſurvives to the other. 184 
4. If a legacy is given to two, and 
one dies in the life-time of the 
teſtator, his legacy is not lapſed, 
but ſurvives to the other. 185 
The Court granted one tenant 
in common an injunction againſt 
the other, to reſtrain him from 
cutting down the timber, and 
referred it to a Matter, to fee 
what timber was fit to cut down, 
and to fell it, and to pay the 
money to the parties, according 
to their intereſts. 305 
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wa _LEGactes : and Exoatees. 


2 


Vid. ee and contribution, 1. 


Intereſt of money, 4. Forfeiture, 
. 5. 


Maintenance. Deviſe 
of lands for payment of debts, 125 


1, 6, under will.” 


411 <4 


1. legacy! is din to two, pay- 
able at twenty-one, and if ei- 
ther die before, the legacy I is to 
ſurvive to the other; one. dies 
under age, his legacy is decreed 
to be paid when the deceaſed 
would have comie to twenty-one. 


NN 
But ſee the next baſe.” 

2. If a legacy is deviſed to 4, to | 
be.paid at twenty-one, and if he 
die before, to go EM to B, if if 
A dies an infant, ſhall” ake 

preſently, avd not wait till 4 

would be twenty-one. 56 RON 
But ſee the preceding caſe. 
43> A grandehild as to a legacy or 


portion, is not to be conligered 
as a child. 50 


— 


| > | 
Legacies or portions, veſled or 


lapſed, or extinguiſhed, 


a Vid . Joint oats, 4. 


1. A deviſe to A of $ool. proviſo, 
if the die before twenty-one or 
marriage, the legacy ſhall go to 
B. This legacy veſts imme- 
diately in 4, and will carry in- 
tereſt, ſubject to the contin- 


gency. 


i 98 
2. A 


428 . 
2. A legacy is given to A, to buy 
mourning for himſelf, his wife, 


and children, if / dies in the 


life-time of the teſtator, his le- 
gacy is lapſed. 185 
A deviles a legacy to B, and a 
legacy to C, to be paid them 
© in convenient time after his 
« deceaſe, and in caſe either of 
them ſhould happen to die be- 
fore they received the whole, 


© or part, it was to be paid to 


- © the ſurvivor.“ C dies in the 

life-time of the telftator, his le- 
gacy is not lapſed, but ſhall ſur- 
vive to B. 321 


| r 04 reſiduary jegatees. 


Vid. What eftate, &c. Paſſes, 


&c. 6. under 2010. 


5:1 The teſlator deviſes ſeveral 


pieces of plate to A, and the 
reſidue of lis p 
the reſidue of his eſtate to C. 
dies in the life-time of the 
teſtator, his legacy ſhall lapſe 
into the gene:al reſidue to C, 

and not into the reſidue of the 
plate deviſed to B, for that le- 
gacy is not to be conſidered as a 
reſiduary dev {c. but is a part icu- 
lar legacy exhreſſed in that man- 
ner, to {ave the trouble of enu- 
merating particulars. 48 
2. JLegatees of the reſiduum are 
intitled to the ſpecies of which 
it conſiſts, if there are other 
aſſets ſufficient to pay the debts, 
and may have an in junction to 
hinder the executor from ſelling 
them; and are intitled each of 


them to a moiety of every ſpe- 


I. 


2. 
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cies if they can be divided SY 
out prejudice. | 376 


Ademption of a legacy. 2 


An ademption of a legacy is 5 not 
to be preſumed. _ 374 
© A deviſed a moiety of hisSouth 
© Sea ſtock, leaſes, South Sea 
© bonds, mortgages, and other 
« his perſonal eſtate to B, who 
before he received his legacy, 
made his will, and deviſed his 
« moiety to truſtees, to ſell, and 
pay 200. to C, and the reſi- 
due of the money to D.“ Af 
terwards B, and the legatee of 
the other moiety, come to an 
account with the exccutor of A, 

and their ſhares are ſet out, 11 2 
received, and the ſtock and 
bonds are allotted to B, who ſells 


part of them in his life-time, 
without keeping an account of 


late to B, and 


the - produce. This is an 
adempiion of the legacy to D 
pro tanto. 6 


. But B, his bias his ſhare, 


was no ademption, for it did not 


ſhew any change of his mind, 


but was done in concert with 
the other legatee, to aſcertain 
their moieties, and prevent the 
ſurvivorſhip. ibid. 


In what caſes a legacy ſhall be a 


ſatisfaction of a debt, or other 
demand on the teſtator's eſtate. 


I. 8000. is deviſed to A, to be in- 


veſted in lands, to the uſe of 


herſelf for life, remainder to 


B in fee. A deviſes lands, 


(which ſhe purchaſed after the 
truſt 


trult for 3000/. but not with 
the truſt money) to B in fee, 
and ſeveral legaties to others, 
and makes B her reſiduary le- 
gatee. The deviſe of the lands 
to B ſhall go in part ſatis faction, 
becauſe the aſſets would not 
otherwiſe hold out to _— the 
| legacies: POT an nag 7 
2. Legacy equal to a debt, is to be 
conſidered as a payment. 


3. But if it is lefs than the debt, 


it e an in « 59k ſatisfac- 
tim jo 295 
4 Ifa father Aeviles to a Poe 
à portion equal: to, or greater 
than what ſhe is intitled to out 
of his lands by ſettlement, that 
is a ſatis faction, but ſhe may 
have her election. 108 
5. The mortgagee deviſes a mort- 
gage, of which he had got a 
decree of forecloſure nifi, by 
the name of 5 other freehold 
eſtate in A, this mortgage being 
deviſed as real eſtate ſhall not 
goin . of a leſs debt. 


364 


LETTER Of Ar TORNET. 


1. One coparcener joins with her 
huſband and ſiſter, in a letter of 
attorney to ſell timber, which is 


ſold accordingly: Baron dies, 


the Court denied the wife an 
| injurition, becauſe the letter of 


" was good in equity, for 


the wife was not impoſed on, 
and was to have half the mo- 
ney. te © 


«8: 
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LI MIT ATIGNS. 


8 "Statute of dinitation ( .1 
- b 
— Vid. Fraudy8ecn; ige; Bank- 
rußt, 4. e 3. _ 
949% re. þ "24 9 wp ; 210 | 
1. The ee, 8. bill to oblige 
-. the" incumbent of the mortgagee 
to reſign, was diſmiſſed, becauſe 
he hall brought ne Quare impe- 
dit, nor filed his bül, “till ſeven 
moüths after the inſtitution, and 
thꝰ Court would hot conſider 
., whether the ddlaytwas occaſion- 
edby any fraud of ny defendant. 5 
220 i a ins 148 
2. All the reft * N of my | 
. eſtate after payment of my 
debts and funerals; I give to 
mi executor.“ Q. If the ſta- 
tute of limitations will be à bar 
to the creditors, if they do not 
bring their action againſt the 
8 executors, within ſix years from 
e cauſe of eee TING 245 
3: Where the — 4 acct 
-1a-creditor; in the life-time: of the 
- .anceſtor- or teſtator, it goes on 
2 to his executor or hein 
"OT Ftv ibid. | 
IAR 52 wit: | A 17 
The ſtatute of Amhstiedts los- 
tends to attornies bills. 5} en 
+1 a Fi N , 
5 4 deviſed lands tobi meren, 
willing them tal pay his debts, 
debts barred by the ſtatute of 
limitations, ae not lun this 
n FN 1 
ir nnn 


Lense Ne 


«TH Lox DN. 1 


87 By. Ahe „euſakr of Lorilon, a 
freeman may deviſe over the 

orphanage ; : part%of his ſole or- 

phan, gif a ſon, on his dying be- 
fore twenty- one, if a daughter, 


on her dying before twenty- one, 


-,or marflage, and the orphan 
cannot make a ill to the con- 
n | 
2. The Canrt:; wild: not deter- 
mine thelidſtom of Landen by 
Deprbcedents, and the city books, 
1» becauſe the la had appointed 
a . _ + wo » 6 
*Bur:Qnire:: i ng vd 
3: If the city certify that jt does 
not appear tos them, whether 
there is ſuch a cuſtom or ndt, 
this is u bad certificate. 6 
4 By the 5th and-6th of Ma and 
. a perpetual fund is eſta- 
bliſhed for the, payment of inter- 
eſt of 4. perctutato the orphans, 
N * other icreditors of the city 
of London, from 1694 to 1712, 
the fund was deficient, ſince that 
time, » there has! been every year 
da ſurplus that fall not gog to 
the city, but: be applied to make 
good the daſiciencies of the tor- 
mer years, 
5g. A child fully advanced, is barred 
of her cuſtofnar) 0 180 
6. And a . Is pre- 


Fri (2; * , 1 0-044 7 73 


ſumed to be fully advanced, DP 


the ſums doi not; Ar under 

the father's; han l. ibid. 
>. But if they do, and are not 
equal to ther 2cuitomary ſhare, 
1cthey will be no bar; thongt>the 

father declares her to be fully 
advanced. 


1065 


ibid. 4 


4 „Tuble. * che. — Matters. 


8. If a freeman of London ſettles 
an eſtate belonging to his wife 
as executrix to tbe uſe of him- 
45 ſelf for f life, : remainder | to his 
„wife, this ſettlement ia not a 
fraud on the cuſtom. 258 


9. deviſes a third of his perſonal 


eſtate to his daughter, and two 
- thirds to his grand- children, and 
made his-daughter's huſband, a 
freeman of London, executor, 


the huſband by deed reciting, 


that the legacies of the grand- 
; children were paid or ſecured, 
1 allagns his wife's: ſhare, in truſt, 
to the uſe» of, himſelf for life, 
- remainder; to his wife; though 
this is a ſettlement to take place 
afterihis death, it is not a fraud 
aon che cuſtom. 9 


221 (*] *. «< + 


8 36 | Log atior. 


Vid. le, 8e. 0 


* 


MIN TENaAN cg. 


1. An infant is not to be allowed 
maintenance, end the intereſt 
of her portion. 4641 
Aon A legacy, either: 8 of real or 
emen eſtate, payable to a ſon, 
or a daughter at twenty-one, 
vl not heat intereſt, bur if the 
child is unprovided for, the 
Court will allow them a mainte- 
nance from the death of the 
father. 98 


MARRIAGE. 


'MARBEAGA.? 
Vid, Contempt 2, 9 Guardian, 4: 


1. A marriage is agreed on, the 
gentleman was related to the 
lady, and acquainted with her 
from her age of two years, and 
I pen g the treaty he makes her 

a preſent of jewels, which ſhe 
wore in his life-time: He died 
on the day fixed for the wed- 
ding, and left her a legacy of 
2000. theſe preſents are to be 
conſidered as abſolute gifts, and 
not given on condition of mar- 
riage. 300 


2. Preſents = by an intended 


huſband, ought to be conſidered 
as abſolute gifts. 301 


MasrER of. the RoLLs. 


1. „The Maſter of the Rolls may 


diſcharge an order made by the 
Lord Chancellor ex parte, or on 
a motion of courſe. 72 
2. A petition denied by the Maſter 
of the Rolls, may be preferred 
to the Lord Chancellor. 77 


Ming. 


1; A jointureſs and guardian to the 


. tenant in tail, opens a mine on 
the jointure lands for the benefit 
of the tenant in tail, he dies 
under age. Quere if the next 
remainder man for life can work 
the mine, 223 

2. If he can, he may ſink as many 
pits in the ſame ſeam of coal as 
he pleaſes, and may work the 
mine in what manner he thinks 
proper. 223 
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diſcovery, 1, under bill. 


MAG 


* 


Mor TGAGE. : ; 


Vid. Preſentation, 1. Statute of 
limitations, 1, under limitations. 
Intereſt of money, 1, 2. Bill of 
Amend- 
ment, 1. Parol agreement, 25 un- 
der agreement. | 


1. If one borrows, money for an- 
other on a mortgage of his 
eſtate, he may file a bill againſt 
him to pay off the mortgage- 
money, and ſhall not be put to 
he: indebitatus aſſumpſit. 318 

The mortgagee deviſes a mort- 
m— of which he had got a.de- 
cree of forecloſure niſi, by the 


name of his other-freehold eſtate 


in 4, though this mortgage is 
deviſed as real eſtate, it ſhall be 
conſidered as perſonal eſtate for 
the payment of debts, if aſſets 
are deficient. , 94 


Neri agreements about mort- 


Satzes. 


1. A covenant in a N of a 
reverſion, that at the end of 
every year, if the intereſt is not 
paid within three months after it 
becomes due, it ſhall bear in 
tereſt, is a void covenant. 247 
2. Or that the intereſt. ſhall be 
turned into principal, and bear 
intereſt on non- payment of the 
intereſt at the day. ibid. 
Or that in default of payment, 
the intereſt ſhall be advanced 
from 51. to l. per cent. ibid. 
4. Or to pay 61. per cent. but if 
the money is * at the day, to 
2 I 2 pay 


* 


- 


432 


two laſt covenants. 


N 


pay only 50. and there is no dif- 
ference in reaſon, between the 
248 


Redemption, Forecloſure. 


Vid. Paſſſſio fratris, 1. 


2 


. On a bill of forecloſure, the 


Court would not decree the de- 
fendant to pay the coſts of a 
croſs cauſe depending, which' he 
had brought to-redeem. 45 


One deviſes lands to his daught- 


© er and her heirs after her mo- 
© ther's death, but if his ſon 


paid her 705 after his mo- 
a 


© ther's death, to be inveſted in 
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6. On a bill of foreclofure, if the 


/ 


. A bill of forecloſure being heard 
on a ſequeſtration, and the ſe- 
- curity defective, the Court de- 
creed a ſale, becauſe if the plain- 
tiff ſued the defendant on his 
bond, that would open a decree 
of foreciofave!! 1906 


ſecurity is defective, it is uſual 
for the Court to refer it to a 
Maſter to ſet a value on the 
eſtate, and decree the plaintiff 
to take it pro tanto. 196 


7. The voluntary aſſignee of the 


heir cannot redeem, without 
paying the mortgage money, 
and the money due by bond too. 


239 
© lands, he deviſed the lands to 8. On a decree of forecloſurk, the 


This 1s 


© him and his heirs.” 


to be conſidered on the ſame _ 


foot with every common mort- 
gage. | 130 


. If a mortgagee is twenty years 


in quiet poſſeſſion, (whether he 
was put in poſſeſſion by the 
mortgagor himſelf, or the ſhe- 
riff) the mortgagor cannot re- 
deem, but if the mortgagee was 
in poſſeſſion of part of the eſtate 
only, he may, for the time muſt 


Court will not oblige the plain- 
tiff to lay the title deeds before 
council, for the defendant to 
get an affignment, or ſale of 
the lands, (unleſs the plaintiff 
conſents to a ſale) but only to 
give a 9 of the mortgage 
deed. ped N 


MoT1oNns. 


Vid. Difmiſſon of a bill, 1, 2, 


run on the whole eſtate, or on under bill, Contempt, 5. 


no part. 191 


4. Though a woman is not capable 


of a grant of chambers in the 
inns of law, yet if chambers in 
mortgage come to her by repre- 
ſentation, ſhe ſhall have the be- 
nefit of a renewal by the mort- 
gagee, becauſe ſhe might have 
afſigned them to a member, 
and the ſociety would have re- 


newed to him, in truſt for her. 


ibid. 


1. A motion of courſe cannot be 


oppoſed, though notice is given 
of it. 255 


N. 
NR EX EAT REGNoO. 


Vid. Ne exeat regno, under writs. 


No ICR. 


— 5 Norieg. 

. Vid. Securities talen in by | an 
$ heir, &c. r, under ſecurities, &c. 
e 1495. 0 pets | 

5 1. If the defendant pleads himſelf 
e a purchaſer for a valuable conſi- 
1 deration, he may deny notice, 
1 either in his plea or anſwer, 73 
- 

F 

5 O. 

p | 

_ Oarn. 

X Vid. Affidavit. 

— 3M 

- OFFER. 

" \ Vid. Anſwer. 

; OrF1ce, and OrrickRSs. 
„I. It is not neceſſary to prove the 


the Court, becauſe he is a known 
officer. | 85 35 
2. The plaintiff may move for a 
ſubpœna returnable immediate 
againſt an officer of the Court, 


* 3 


without an affidavit, becauſe he 


is preſumed always to attend. 
3. In the Court of Common Pleas, 
if the warden of the Fleet will 
not appear, they forejudge him 
his office, | 238 


ORDER. 


Vid. Maſter of the Rolls, t. 
Court of Chancery, 2, under Court. 
Service, I, Contempt, 5. 
dence, 4. 


— 


regiſter's hand to the ads of 


Zi- 


— 
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: 


OrrnHan. 


Vid. London, 1, 4, 55 65 7. 1 


P. 
PapisT. 


Vid. Purchaſe, 2, 3 4, 5. Re- 
ſulting trufts, &c. 1, 4, under truſts, 
&c. | | 


 PaRAPHERNALIA. 


| See Deviſe of land;; &c. 6, un- 
der will. 


PARISH» 
1. Foreigners. are bound to contri- 
bute to the repairs and veſt- 


ments of the Church, and to 
pay all pariſh duties. 287 


Vid. Parole agreement, / under | 
agreement. How far parole proof x 
may be admitted, &c. under will. 


PAR TIES- 


Vid. Ibo muſt be parties, under 
bill. | FR 


PaRTNE RSG and PaRTNERSHIP. 


1. If one borrows money of the 
other on his note, be thall pay 
intereſt for it, though he had 
more in the ſtock than he bor- 
rowed. | | | 

PAPER. 


434 


PAU PER. 


1. A pauper cannot diſcharge him- 
ſelf of the coſts he was liable to, 
precedent to his admiſſion. 68 


Payment. 


Vid. Poſſe 77 Fon, 1. In what caſes 
a legacy fhall be a ſatisfafion, &c. 
2, 3. under legacies. A 5 


I. A perſon indebted on ſeveral 


accounts, when he pays money, 


may apply it/ to what debt he 
pleaſes, 252 


PERSONAL. ESTATE. 
oY , 


Vid. M. ortgage, * 


I. A by deed purſuant to a power, 
aſſigns part of the fee farm rents 
of his eſtate, in truſt, to raiſe 
Soool. apiece for the portions of 
his younger children, and after 
by will rccitiny the deed, leſt 


there ſhould be any defect in 
the execution of his power, or 


that the rents ſhould not be ſuf- 
Kcient, he deviſes al! bis eſtate 
to. the fame truſtees for two 


thouſand years, to raiſe the 


portions, or ſo much thereof as 
the ſee farm rents thonld net be 
ſufficient to raiſe, and deviſes 
'awhy all his perionmt eſtate. A 
by his power could only charge 
the eſtate with soo /. apiece, 
the other zool. apiece ſhall not 
be made good out of his per- 
ſonal eſtate, beg auſe he enpreſly 
deviſed it, and deſigned only to 
charge the lands. 166 
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2. A having a power to charge 
lands with portions for younger 
children, ſuffers a recovery, and 
after by will reciting his power, 
he charges the eſtate with 00. 

for the portion of his daughter, 
and deviſes her a Toool. the re- 
covery having extinguiſhed his 
power, the 1000. charged the 
lands was decreed to be paid out 


of his perſonal eſtate. I67 
PLEA. 
Vid. Foreign Curt, 3. under 


Court. Bill of revivor, 1. under bill. 
E xceptions, i. Iijunction, 6. Diſ- 
miſſion of a bill, 2. under bill. 
Election. a 


1. To plead to ſuch part of the 
bill as is not anſwered, is a bad 
plea, 40 

2. If the defendant obtains an or- 
der for time to anſwer, he may 
put in a plea, if the order is 
nc: to anſwer only. 207 

3. A ſecond plea of want of parties 
is not good. ibid. 

4. But the plea cannot be ſuppreſ- 
ſed on a motion, but muſt be 
ſet down to be argued. ibid. 


Eun DGEs. 


1. On a writ of overk pledges 
are given either to the King in 
Chancery, or to the ſheriff. 

202 

2, If a writ of appeal is in theſe 
words, Quia fererit, &c, though 

ledges are not found, the writ 
aſſerts no ſalihood, for the words 
do not fignify that the appellant 
has 


ww a NM Oo ry „ 8 


lions, &c. under truſt, &c. 


has given n. but that he 
will. 202 
3; The ſheriff on a writ of appeal 


may return no pledges, and is 


not obliged to execute it, if the 


ne does not e pledges. 


ibid. 


4: But if he ales he may, and 


the appellant cannot plead in 
abatement no pledges, and has 
no remedy till judgment. ibid. 
5. Pledges by the old law were to 
- be found on every writ. ibid. 


Pon rions, or proviſions for 
children. | 


Vid. foerage, &c. 2. In what 
caſes a legacy ſhall be a ſatisfaftion, 
& c. 4, under legacies. Perſonal 
gate, power, truſt for ra ing por- 
Devi ſe 
of lands, for payment of debts, 10, 
II, 12, under will. M bat eſtate, 
&c. paſſes, &c. 1, under will, 


1. If a portion charged on lands is 
ſued for in the ſpiritual Court, 
Chancery will grant an injunc- 

tion. 69 


Poss Ess IOx. | 
How far favoured. 
Vids Injunftion, 4. 


I. 4 obligee of a bond condi- 
tioned to convey lands for mo- 
ney received, having been in 
poſſeſſion twenty years, ſhall not 
be obliged to prove the payment 
of the money. 37 
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TFaſſeſie Frais. 
0 ro 11 OqUE TRYINDp 2; 
1. The father. mortgages «. in | fee, 


and dies, the elder hrother dięs. 
without filing a bill to redeem, 
here was no Poſſeſſio Fratris, 
but the equity of redemption 
belongs to the brother ref? the 
| w_ blood. brew?) ol l 
[it ; ; ICT - $62 236 12 


Fenn n 


Vid. Revocation, Demurrer, 2. 
2 ; &Cc. 
&C. under deeds. , Perſandh Rate. 


1. A. Court of equity will take 
care that a general power to 
| — an eſtate with portions 
for younger children be executed 
in a reaſonable manner. 162 
2. A deviſes lands of 4000. a year 
to his ſon B for life, remainder 
to his firſt, and every other fon 
in tail male, and gives him a 
power to charge the eſtate with 
portions for younger children. 
B, by articles of intermarriage, 
taking notice of theſe lands, 
covenants to aſſure lands in fee 
of 4ooo/. a year at leaſt, to the 
uſe of himſelf for 99 years, if 
he ſhould ſo long live, remain- 
der to his firſt, and every other 
ſon in tail male, and that his 
younger children ſhould have 
50001, apiece for their portions. 
The marriage is had, B dies, 
and ſuffers the deviſed: lands to 
go to his eldeſt ſon, they ſhall 
be taken as a ſatisfaction for the 
lands covenanted to be aſſured, 
and the articles are a reſtraint 
of the general power to appoint 
' portions, 


Defective, made good, 


| 


portions, t $0807.” aprece, and 
any ſubſequent appoin'ment by 
B of a larger 297 by chat 
e is void. 13,2 © 162, 163 


Paveanir avon 


. 1 an advowſor 5s mortgaged, 
and the Church becomes void, 
the right of preſentation is in 
the mortgagor. - + 16 


Pupou ny rob. ; 


Vid. Offi, Kc. 4. e 


1. Debts are aſſigned in 1713, the 


aſſignee dies, thoſe debts ſhall 
be preſumed to be paid, for 
which the {ccurities cannot be 
found. 252 


Parent. 

Vid. Proctein Amy, * 2 che, 5 
Pnockss. 
Subpœna. 

Vid. Office, &c. 2. 


1. The Lord Chancellor, as one 
of the commiſſioners of oyer 
and terminer, gave leave to 
ſerve one with a ſubpœna, who 
was in Newgate for murder, of 
which be had been indicted at 
the Old Bailey, and a ſpecial 
verdict found. 237 

2. If a cauſe is adjourned for want 
of parties, though the defendant 

is ſerved with the order, he muſt 
be ferved with a ſubpoena to 
hear judgment. 226 
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| Vid. . eme. 3s 
under Pr e be 1 ; 


| 


1. No attheliment, lies 8 the 

.. warden of the Fleet, becauſe he 

is ſuppoſeditobe always in Court, 

and though it is directed te the 

theriff, the body when brought 
in, is tudned over to the Fleet. 

: 238 

2. An attachment againſt a pri- 

ſoner in the Fleet, is directed to 

the warden. 365 


Serjeant at Arms. 


1. If the goods ſequeſtered are not 
ſufficient to ſatisfy his demands, 
the plaintiff may move to re- 
vive the WR r for a ſerjeant at 
ar uis. 246 
2. The plaintiff may move in all 
_ caſes for a ſerjeant at arms, on 
the return of a cepi corpus. 


305 
Sequeſtration and Sequeſtrators 
Vid. B: pro Ma" 4, under 


bill.  Serjeant at arms, 1, under 
proceſs. 
1. A ſequeſtration niſi was 


granted againſt the warden of 
the Fleet, for want of an an- 
ſwer. 238 
2. On the return of an attach- 
ment for non-performance of 
an order, againſt one 'in the 
Fleet, the next proceſs is a fe- 
queſtration. 301 


PROCHREIN 


T * 88 „ w * . T oy 9 7 IE I GEE — * os 4 
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re AMY. 
Vid. Attorney, &c. 6. Witneſs, $. 


1. The prochein amy, on aſſi da- 
vit of his poverty, muſt give 
| ſecurity to pay coſts. 47 
2. A prochein amy ſhall not give 
ſecurity to pay colts, becauſe he 
is a privileged perſon. 86 


PUBLICATION. 


Vid. Examination after publica- 
tion, under examination, uill, &c. 8. 


x 
8 4 * 
* ua. 


PurcHast and PURCHASER. 


Vid. Notice, 1. Securities taken 
in by an heir, &c. under ſecurities, 
& c. will, 5. Dev :fe 0 
payment of debts, &c. 3, under will. 


Matters controverted, 1, under heir. 


1. If an eſtate is gone aver, it is 
never brought back on the birth 
of one who claims by purchaſe, 


otherwiſe if by deſcent. i 


2. The word purchaſe, in the 11 
and 12 W. z. ch 4. is to be un- 
derſtood in a legal ſenſe, as op- 
poſed to deſcent. 12 

3. A deviſe of lands is a purchaſe 
within the act, or even a deviſe 
by conſtruction, as where lands 
are deviſed in truſt, to be ſold 
for payment of debts and lega- 
cies, and to pay the ſurpius mo- 
ney to a papiſt. 12 

4. So if A deviles the reſidue of 
her perſonal eſtate, (which con- 
fiits in leaſchold houſes) to B, 
a papiſt, and leaves ſufficient to 
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5. If tenant in tail, 


of lands for 


437 
pay her debts, B being intitled 
to the houſes themſelves, is diſ- 


abled by this act to take. 375 
who is a pa- 
piſt, ſu bers a common recovery, 
to the uſe of him and his heirs, 
he is not a parchaſer within this 
act, which muſt be underſtood 


of new Parten — 


Words of purchaſe, and of limi- 
tation. 


1. Where both freehold and leaſe- 
hold eſtates are limited, the fame 
words cannot he words of limi- 
tation of the freehold, and of 
purchaſe of the leaſehold. 278 


R. 
RECEIVER. 


1. A receiver need not be ſerved 
with a writ of execution of a 
decretal order, but only with a 
copy; and if he diſobeys, ſhall 
be committed. 40 


REGISTER. 


Vid. Office, 1 


Decree, 1. 


REGULARITY, or IR RECULA- 
RIT . 


Vid. Anſwer, ;. Hearing, 1. | 


1. A decree on a ſequeſtration, 
cannot be referred to a Maſter 
for irregularity, but 1 be re- 


heard. 29 $ 


RRHEARINO. 


— 


REHEARING. | 
. 

7 REI OIN DER. 
Vid. Replication, 2. 


1. If the plaintiff replies, the de- 
fendant may rejoin gratis, in 
order to prove his anſwer. 123 


REPLICATION. 
Vid. Rejcinder, 1. 


1. Where witneſſes have been ex- 
amined, and the plaintiff never 
replied, the Court at the hearing, 
or even after a decree, will give 
him leave to file a replication, 
nunc pro tunc. 296 


2. A cauſe is at iſſue by the repli- 


cation, and a rejoinder is never 
actually filed. ibid. 


REPORT. 


Vid. Interęſt of nancy, 1, 2, 3, 8. 
Confirmation, 1. Hæceplious, 2. 
Examination viva voce under ex- 
amiunlion. 


RZ TAIN. 


When the heir, executor, or 
truſtee may retain. 


1. The creditors of a feme covert 
file a bill after her death, to be 
paid out of a truſt eſtate, for her 


ſole and ſeparate uſe. The ex» 
crutor nny retain. 330 


. 


— 1 2 2 2 A _— ? * 1 * a 


1 
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2. But not the truſtee. 328 
3. If an eſtate is deviſed to ex- 
ecutors, in truſt,” to pay debts, 
ard the heir is a creditor, he 
cannot retain: but muſt come in 
pro rata with the other credit- 

. Ors. 123 


4. The teſtator deviſes all his real 
eitate to his executors in truſt, 
to pay his debts, and his wife 
40/. a year. The executor can 
retain. 328 


RETURVNof Wars, 6%. 


Vil, Serfeant at arms, 2, Se- 
qurflration, 2, under proceſs. 


I. By the rules of the Court, a 
dedimus is returnable the firſt 
return of the next term, but by 
the practice, not till the ſecond 
return of Trimty and Hilary 
terms. 176 


REVIEW. 


Vid. Commiſſion of review under 


Delegates. | 
REVOCATION. 


1. If a feme covert makes an ap- 
pointment by will, and her huſ- 
band dies, and ſhe marries again, 
this is a revocation of her will 
and appointment. 227 

2. An appointment by will is ſub- 
ect to a revocation, 228 


8. 


1 
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8. 
SATISFACTION. 


Vid. What is a good performance 
in equity, &c. under condition, &c. 
In what caſes a legacy ſhall be a ſa- 
tisfaftion, &c. under legacies, &c. 


| SCANDAL ad ara rnneR. 


1. If the title of an anſwer re- 
flects on the plaintiff, it is ſcan- 
dal, becauſe it is not part of the 
defence, or can be put in iſſue. 

0 Þ 46 

2. A bill is brought to be relieved 
againſt a ſtale bond as ſatisfied, 
and as an evidence to prove it, 
the plaintiff charges that the 
defendant entered into a later 

bond to him for money lent, and 
that the bond being loſt, he 

filed a bill againſt the defendant 
for payment, and had a decree, 


in which cauſe he never inſiſted 


on being paid this bond. The 
defendant in his anſwer lays, he 
does not believe the plaintifF loſt 
the bond, but concealed or de- 
ſtroyed it, theſe words are ſcan- 
dalous, becauie they are not 
material to the defence. 70 


„On a motion to diſcharge an 


order of reference of the bill 


for impertinence, after the de- 
fendant had prayed time to an- 
ſwer, the Court ordered the 
defendant to procure a report 

within four days, or the order 
to be diſcharged. 71 


SecurITIES and IncuMBRANCES, 


"JuDGMENT, STATUTE, RE- 
COGNIZANCE. 


See Executor, &c. 1. 


* 


I. Equity will not better the ſe- 


curities, the parties themſelves 


have agreed to accept of 119 


Securities and incumbrances taken 


in. by an heir or purchaſer, or 
ſubſequent incumbrancer. 


1. He who would protect himſelf 


by buying in a prior incum- 
brance, muſt be an innocent pur- 
chaſer without notice, and muſt 
inſiſt upon his caſe. 55 


2. A puiſne ju eee creditor, by 


purchaſing ifi a prior mortgage, 
cannot protect himſelf againſt 
the intermediate mort guyes or 
incumbrances, 5 


% 


SENTENCE. 


See Foreign Court, 1, under Court. 


OE QUESTRATION, 
Vid. Sequeftration under proceſs. 
sandten; 


Vid. Receiver, I. Subpœæna, 1. 


under ork 


I. An order need not be ſerved, 


that is made on hearing council 
of both ſides. 202 


J. 


2 
* 


2 
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=> 3. Lands are deviſed in truſt to 
maintain the infant till he come 
T. 7 to twenty-three, and then to 
account, and pay him the rents, 
and reconvey the eſtate to him; 
but if he died before, to recon- 
vey it to another, the ſurplus 
profits, if the infant die before 
twenty-three, go to the heir of 


TRIAL. 
Vid. London, 2. Anſwer, 2. 


1. The jointureſs, and guardian to 


the tenant in tail, opens a mine 


on the jointure lands, for the 


benefit of the tenant in tail, he 
dies under age, the next re- 
mainder man for life works the 
mine, the remainder man in tail 
brings a bill for an injunction, 
and the Court ordered the bill 
to be retained for a twelve- 
month, that the plaintiff might 
bring trover for the coals, and 
the defendant was to produce 
the title deeds on the trial. 224 


the teſtator, not being deviſed 
over. 244 


4. A deviſed the reſidue of her 


perſonal eſtate, which conſiſted 
in leaſehold houſes, to B a pa- 
piſt, and left ſufficient other- 
wiſe to pay her debts, B being 
diſabled to take, the houſes are 
to be diſtributed among the next 
of kin. 1 


by 


Truſt for raifing portions, and 


payment of debts, 


Vid. Average, &c. 2, Deviſe- 
of lands for payment of - debts, &c. 
under will, M bat eflate; &c. paſs 
ſes, &c. 1. under will, 


TrRusT and TRUSTEE. 


Vid. Retain, I, 2. 
Reſulting truſt, and by implication 


and conſtruction. 1. A term of five hundred years is 


I. 


43 


An eftate is limited in truſt to 
A for life, remainder to truſtees 
during the life of A to preſerve 
the contingent remainders, re- 


mainder to his firſt, and every 


other fon in tail male, remain- 
der to B, &c. remainder to the 
right heirs of the grantor, A 
is a papiſt, and has no ſon, the 
truſt during his life ſhyll go to 
the right heirs of the grantor, 
and not to B, the next in re- 
mainder, It 


Acts of Parliament take notice 


of implied truſis. 


197 


limited in remainder, after fail- 


ure of iſſue male of the marriage 
in truſt, That in default of 
© iſſue male, the truſtees out of 
the rents and profits, after the 
commencement of the term, 
or elſe by demiſing, ſelling, 
mortgaging, or otherwiſe diſ- 
poling, raiſe portions for 
daughters, and maintepances 
from the death of the huſband 
and wife, which ſhould firſt 
happen, 'till ſuch daughters 
attain their age of nineteen, 
or marry, the portions to be 


© paid 


A aA aA A K K aA a aa Oo „ 


term came into poſſeſſion. 
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c nd at nineteen or marriage, 
© and the maintenances to be 
; paid from the death of the 
s huſband or wife, which ſhall 
firſt happen, till their portions 
© become payable, the wife dies 
without iflue male, the daught- 
ers come to the age of nineteen, 
the portions were decreed to be 
raiſed in the life-time of the 
father, by a ſale of the rever- 
ſion. 400 
. * The truſt of the term was on 
failure of iflue male, Qt. out 
© of the rents, Sc. or by ſale, 
Ec. to raiſe portions : for 
daughters, payable at 21 or 
marriage, and maintenance 
*till their | portions grew due, 
to be paid by half yearly pay- 
ments, viz. Chriſtmas and St. 
John the Baptiſt, the firſt pay- 
ment to be made at the firſt of 
thoſe feaſts next coming, or 
happening after the eſtate, ſo 
limited to the truſtees ſhould 
take effect in poſſeſſion.“ 
The father dies without iflue 
male, leaving a daughter, who 
attained her age of twenty-one, 
it was adjudged that her portion 
could not be raiſed in the life- 
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time of her mother, becauſe the 


maintenance was to precede the 
portion, and that was not to be 
raiſed *till after the death of the 
father and mother, when the 
= 
TrvusTEE within the 7 An, 
ch. 19. 


Vid. Truftee, &c. under infant. 


Jueſtration under proceſs. 
municato capienda, under writs,,, 


Praia: 


Modus: What is a good modus, 


what 1 is not. 


1. The Cours wit not - conſider 


whether a modus is good in law 
or not, *till the modus is either 
admitted or e 8 268 


2. A modus for the occupiers 5 
lands in A, not reſiding in A 
Or B, 


to pay four-pence an 
acre for the tythe of hay, and 
the herbage of paſture is a good 


modus. 288 


WAIVER. | 


Vid. Ellates Yi 3 by un- 


der baron, &c. 


WARDEN of the FLEET. 
Vid. Offce, 3. Attachinint, 2 
Excom- 


WasTs. 


If a frranger cut Jon ther, 
or commit any other waſte, it 
belongs to the tenant for life 
without impeachment of waſte, 
and not to the tenant in tail or 


in fee in remainder. 2.38 


WII. 


wi 1 * * hy 
o * * = 9 ** N 
, * 
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WILL and TESTAMENT. 


1. A man may make a will of 
his perſonal eſtate at fourteen 
years of age, and a woman at 
twelve. 

2. If a will is fi gned, ſealed, and 
delivered only, it ſhall operate 
as a will and not as a deed. 46 
A deviſe of a copyhold is not 
\wiethn the ſtatute of wills, be- 
cauſe it paſſes by the ſurrender. 

4. But the deviſe of the =” 

. redemption of a copyhold is. 

795 


5. Lands contracted for are con- 


ſidered in equity as purchaſes, 


and the vendee may deviſe them, 
but if the contract is after the 
making the will, they will not 
paſs by it. 265 


the lands he is ſeized of, at the 
time of making his will. ibid. 
. But he may deviſe all the per- 
ſonal eſtate, whereof he is or 
ſhall be poſſeſſed. ibid 


/ 


For the teſtatoy can deviſe only 


8. Signing and ſealing is a good 


publication of a will. 


373 


How far parol proof may be ad- 
mitted to explain a will. 


1. Parol proof allowed to be read, 
that the teſtator often declared 
that his next of kin ſhould have 
only ſo much. 292 


. Parol proof of the intention of 
the teſtator, not allowed to be 
read. 157 


3 


A — of the Principal Matters. 


Probate. 


1. The N of a enen of per- 
ſonal eſtate can be only nn 
in au ſpiritual Court. 227 


Deviſe of remainders ner of leaſes, 
money, c. 78 


Vid. Limitations of terms for 
yy &c. under eſtate. 


Deviſe of lands for payment of 
debts and legacies, and portions. 


Vid. Retain, 3» 4 


1. If lands are 400 to truſtees, 
for payment of debts and lega- 
cies, the debts ſhall be firſt * 

5 

. If Iands are deviſed to executors, 

in truſt, for the payment of 
debts, if a creditor is part ſatis- 
fied out of the perſonal eſtate, 
he ſhall receive nothing out of 
the real eſtate, till the other 
creditors have been firſt paid 
the ſame proportion he received 
out of the perſonal. 95 
If lands are deviſed for payment 
of debts, the purchaſer need 
not ſee the debts paid, otherwiſe 
if they are not particularly men- 
tioned. But lands charged with 
debts and legacies, remain ſo in 
any hands, 96 

Where an eſtate is deviſed to 

truſtees for payment of debts, 

and they are alſo made execut- 
ors, the creditors ſhall be paid 
pro rati, and not in a courſe of 

_ adminiſtration, eſpecially if they 

refuſe to act. 123 


Fe 


we 


5. Where 
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5. Where lands are deviſed, in 


truſt to pay debts, the creditors, 
as ceſtuy que truſts, may bring 
a bill for the execution of a 
contract made by the teſtator, 
for a ſale of part of the lands. 
| y 


FE Where lands are | deviſed; Fa 


truſt to pay debts, the perſonal 
"eſtate is to be firſt applied, then 
the real eſtate in poſſeſſion, then 
in reverſion, next the ſpecifick 
legacies, and” laſtly,- the wife's 
- paraphernalia. | ibid. 


7. The teſtator charges all his 


temporal eſtate with the pay- 
ment of his debts and legacies, 
and then deviſes all his freehold 
and copyhold eſtate to his eldeſt 


- ſon and his heirs, ſubject to his 


_ debts aml- legacies, and makes 
him executor ; the money arifing 


by the ſale of the lands, ſhall 


de firſt applied to the payment 


of the debts; 206 
The teſtator deviſes all his real 
and perſonal eſtate to his ex- 
ecutors and their heirs, in truſt, 
to pay his debts, and his wife 
gol. a year, The money ariſing 
by the fale is nor aſſeis at law, 
but in equity, and if there is a 
deficiency, the creditors muſt 
: bs paid in equal proportion. 


339 


And a creditor. by ſpecialty, 
| "muſt be paid in proportion to 
Chat his principal and intereſt 
amount to. ibid. 
10. The teſtator made his will in 
theſe words © I give and deviſe 
my manor, &c. to my fon A 
for gg years, if he ſo long! ve, 


remainder to truſtees, Sc. re- 
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mainder to his firſt, and every 
other ſon in tail male, re- 
mainder to my ſon B in the 


my kinſman C and his heirs 
for ever, in truſt, that the 
ſaid C, his heirs and aſſigns, 
ſhall pay to the daughters of 
my ſons A, B, and D, 50001. 


c 
6 
c 
© fame manner, Wmainder to 
« 
o 
c 
6 


If any of the daughters living 
at the death of the teſtator, die 
before C comes into poſſeſſion 


of the eſtate, ſhe is not intitled 
bar a ſhare of the 50. 358 
Ia the ſaid will was this clauſz, 

1 alſo that my ſons A 
and B. as they ſeverally come 
into poſſeſſion, may charge the 
premiſſes, by deed or will, 
with portions for their young- 
er children, and for want of 
ſuch appointment, I will that 
the lands ſhall ſtand charge- 
able with the payment of 
20001. to the younger children 
of B, and 3oool, to the 
younger children of A, 


© twenty-one, or marriage.“ A 


younger ſon of A at the death 


of the teſtator, after he comes 


to be eldeſt, attains his age of 
twenty-one, and dies in the life- 


time of his father, who never 


made any appointment, his re- 
preſentative is intitled to no 
ſhare of the 30001. for being an 


eldeſt ſon before any ape nt 


ment, A could not after have 

made an appointment in his fa- 
vour, and the portions given by 
the will did not veſt till after the 
death of A, for he might mak: 
the appointment at any time 
curing lite, | 350 


444 
12. A deviſes Boo to be in- 
« veſted-in a purchaſe of lands, 
in truſt, to the uſe of B in 
« ftrict ſettlement, remainder to 
« truſtees for fifteen years, in 
« truſt, if B have no iſſue male, 
for the raifing portions for the 
daughters of , to be paid at 
fuch times, and in ſuch man- 


6 
ner and proportion, and with, 
4 


and under ſuch proviſoes and 
* limitations as the ſaid B by 
* any writing or writings, under 
his hand and ſcal, atteſted, by 
« two witneiles ſhould appoint.” 
3 died without iſſue male, leav- 


ing D his only daughter, and 


made no appointment; the pro- 
fits of the whole term belong 


to D. 369 


What eſtate or intereſt paſſes, and 


to whom. 
Vid. Foint-tenants, I, 2, 3. 


1. AJ on a marriage of his daughter 
B, makes an appointment pur- 
ſuant to a power, oi part of the 
fee farm- rents of his eſtate, in 
trult, to raiſe 8000. for her 
portion, and makes another ap- 
pointment of other part of the 
rents in truit to raiſe 8000. for 
the portions of his other young- 
er children. The huibind of 
B being paid her portion, 
gives a rejeaie, and aſſigns over 
the appointment in truſt for . 
© A by his will reciting the ap- 
© pointments, leſt there ſhould 
be any defect in the execution 
© of his power, or that the rents 
© ſhout not be ſufficient, he 


* 
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« deviſes, all bis eſtate to the 
« ſame truſtees for 2000 years, 
„to raile the portions for his 
© daughter B and his other 
younger children, or ſo much 
© thereof as the fee- farm rents 
© ſhould not be ſufficient to raiſe, 
© but not to give his children 
* more than one 8000. apiece.” 
This will is not a deviſe of the 
portion to B, but when the 
money is raiſed it muſt go to 
the executors of . 
163. 164, 165, 166. 
© I give and bequeath . all my 
lands and eftme in Upper 
Cateſby.“ This is a deviſe in 
fee, and the words, In Upper 


Cate/ſoy, do not reſtrain the in- 


tereſt, but the thing, ſo that 
lands lying elſcwher will not 
paſs. 195. 
The teſtator deviſes an \ Eaſt In- 
dia bond, to be paid at twenty- 
one, or marriage, and if the le- 


gutee died before, he deviſed it 


. A. tenant. 


over. The intereſt ſhall wait 
on the principal, and not go to 
the executor. 210 
in tail of lands in 
mortgage in Suſſex, and elſe- 
where, remainder to Þ for life, 
remainder to his firſt and other 
{ons in tail male, reverſion. in 
fee to A, and ſeized of other 
lands in fee, by his will directs 
his executors to pay off the 
* mortgages in Safex, that they 
{hall be kept on foot, and aſ- 
tigned by the mortgagses to 
his mother, for her ſole uſe 
and benefit, during the re- 
© mainder of the ſeveral terms. 
© And-as for and concerning all 

© his 
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We his manors, lands, Ce. which 
he was then ſeized of, in law 
or equity, or which he had 
power to give or charge, &c. 
2 he deviſes them to C and his 
„ he 
ol the terms themſelves to the 
mother, but of the money only, 
and the equity of redemption 
poaſſes to C. 131, 207, 211 
5. All the * reſidue and re- 

* mainder of my meſſuages, 


oy lands, tenements, and here- 


3x8 ditaments whatſoever, and 

© whereſoever, unbequeathed, 
after my juſt debts, legacies, 
© and funeral expences are fully 


This is not a deviſe 


ſidue of the eſtate, after the 


50001. is raiſed, belongs to the 


beirs of 4, the reſiduary lega- 
tee, and not to C. 4292» 363 


What things paſs 15 the words, 


1. 


© ſatisfied and paid, I give to my 


« executors, in truſt, for my 
daughters. By theſe words, 
the executors take only an eſtate 
for life. 243 
6. The * made his will in 
theſe words; I give and de- 
« viſe my manor to my ſon 4 


for gg years if he ſo long live, 


_ © remainder to truſtees, &c. re- 
_ © mainder to his firſt and every 
« other ſon in tail male, remain- 


der to my fon Bin the ſame | 
remainder to my 


©. manner, 
© kinſman C and his heirs for 
ever, in truſt, that the ſaid C, 


© his heirs and aGgns ſhall pay 


© to, &c. 5000}, and I deviſe 
to my ſon 4, all the reſt and 
reſidue of my real and per- 


poſed of, whether in law or 
equity, in truſt, for the pay- 
ment of my debts and lega- 
cies, and the ſurplus to his 
: own proper uſe.“ A and Z 

die without iflue male, the re- 
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ſonal eſtate whatſoever undiſ- 


and to whom. 
Vid. Expoſition of words, 5 


J give all wy houſes, leaſes, 


© tenements, and goods what- 


© ſoever to my wife for life, and 
© then to my nephew all my 


© books, and all my mathemati- 


© cal Ke and inſtruments.” 
By this deviſe, after the death 
of the wife, the nephew is in- 
titled only to the books, and 
mathematical rules and inſtru- 
ments, 


4 
. * The teſtatrix deviſed her ſilver 


© tea-kettle and lamp, with its 
© appurtenances, nothing paſſes, 


© but the frame that ſupports 


© the kettle, | 48 
« I deviſe the remainder of my 
« perſonal eſtate, wiz, All my 
© ſrock in the bank, Eaſt India, 


«© and million bank ſtock, and 


© South Sea annuities, to A, 
© whom I make executor,” the 
whole remainder belongs to A, 
for the viz. is only to enumerate 


the chief parts of the perſonal 


eſtate, but not to exclude him 
from any. 109 


Marble chimney pieces, and 


Zo 


2 K 


things fixed to the freehold, 


will not paſs, by deviſe of the 


furniture, in disfavour of the 
heir, 112 


By a deviſe of "cls or plate, 


a watch or gold-headed cane 
will not paſs, ibid. 
6. By 


s 
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oy 
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6. 


7 


By a Genie of furniture, books 
will not pals. | T12 
B y the words, All the reſt and 
© reſidue of my eſtate, chattels 

« real and perſonal, the reſidue 
of the te ſtator's perſonal eſtate 
only paſles, 208, 209 


Jewels, money or pictures, will 


not paſs by a deviſe of goods. 
ibid. 


. © I give my manſion houſe for 


« Iife, alſo all my goods, chattels, 
« houſehold ſtuff, furniture, and 
© other things now being or 
« which at the time of my death 
* ſhall be at, or in my faid dwel- 
© ling houſe.” By theſe words, 
money, in the houſe at the death 


of the teſtator, will not paſs. 
ibid, 


10. [give io my wife, beſides 


all wy moveables, plate, jew- 
els, pictures, linen, &c. (ex- 
cept my three books of mini— 
ature, and my library) 60001. 

South Sea ſtock.“ By the 
w 500 moveables only corporeal 
1 5 paſs. 297 
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The teſtator deviſed all the 


| i erſion, 


and inheritance of 
his lands to 4, and the reſidue 


of his pe rſonal eſtate to his ex- 


ecutors in truſt, to be laid out 
in lands to the uſe of A, after 
he contracts for a purchaſe of 
lands, and dies, theſe lands be- 


long to the heir of the teſtator, 


3 not to H. 265 

One poſſeſſed of lands in the 
N of Bucks, extended by 
virtue of a ſtatute ſtaple, and of 


a mortgage for years in the 


county of Hffex, and ſeized of 
lands in fee in the county of 


c 
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Kent * deviſed all his manors, 

meſſuages, lands, tenements, 

hereditaments, and real eſtate 

whatſoever, within the ſeveral 
counties of Eſſex, Kent, Bucks, 

Bedford, or elſewhere within 
the kingdom of England, of 
which he ſhould ' be any way 
ſeized, or intitled unto, to 4 
and B, &c. and after he deviſes 
all thereſt of his perſonaleſtate, 
Sc. and all his mortgages, cre- 
dits, c. to be equally divided 
between the ſaid A and B. 

The firſt de iſe extends only to 
lands in fee, and the ſecurities 
will not paſs, though the teſtator 
had no other lands in E and 


Bucks : but they paſs by the ſe- 
cond deviſe, as mortgages and 
credits, | 278 


13. 4, being ſeized of Jands in 


pofſcflion, and of the reverſions 
in fee of lands in ſettlement, 
© deviſes part of his lands in 
© poſſeſſion to B, and then de- 
viſes to C, &c. all his meſſua- 
ges, Wan tenements and he- 
© reditaments in A, B, C, and 
* elſewhere, not by him former- 
ly ſeitled, or thereby other- 
wiſe diſpoſed of, for the term 
of a hundred years in truſt, to 
* apply the yearly rents and pro- 
fits to aid his perſonal eſtate, 
in payment of his debts and 
© legacies, and when they ſhould 
be all paid, he gives and de- 
viſes the ſaid meſſuages, lands, 
tenements, and hereditaments 
© to D, and his heirs.“ By this 


deviſe, the reverſions of all his 
313, 331» Kc. 


14. Elſewhere 


lands paſſes. 
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14. Elſewhere | is a very general 
and proper word to be made uſe 
of in a will; and by a deviſe of 
all my lands in E, and elſe- 
_where,. all the lands of the teſ- 

tator paſſts, whereſoever ituated, 

: and of whatſoever value. 354 

5 give to A all my perſonal 

"3; eſtate, which 1 ſhall be inti- 
© tled to as adininiftrator to my 
© father, or otherwiſe howſo- 


4 ever, exonerated and diſ- 


© charged of all my debts and 

© funerals.” And the teſtator 
ſuhjected his lands to the pay- 
ment of his debts and fune- 
rals. Nothing paſſes by theſe 
words that belonged. to the fa- 
ther but the diſtributive ſhare of 
the ſon, and though, if he waſted 
the aſſets by conſtruction of law 
he made his father's debts his 
own, yet the words of this will 
muſt not he taken in that ſenſe, 
but they muſt be paid out of bis 

. perſonal eſtate, 377 


WITNESS. 


Vid. Evidence, 4. Demurrer, 3, 
4h. Examination in perpetuam rei 
memoriam, under endmiuation. 


1. The commiſſioners of review 

may refuſe a witneſs, allowed 
by the Prerogative and Court of 
Delegates, 


2. Theevidence of a ſervant, who 


was only nine years of age at the 
teſtator's death, but lived three 
or four years after in the houſe 
was allowed to prove the furni- 
ture ſtanding at the time of his 
death, thirteen years after, tho? 


ſhe had never taken any me⸗ 


morandum of it. 72 
3. If a defendant is examited as 


a witneſs for the plaintiff, he 


may demur to an interrogatory, 
becauſe he is concerned in in- 
tereſt, a 195 
4. But if he is a witneſs to a deed, 
he muſt anſwer as to the ex- 


cecution of it, but may demur 


to any other queſtions relating 
to it. 196 
5. A defendant, by order may 
examine the prochein amy, but 
not one of the plaintiffs 312 


Weng 


Vid. Player, 2 # 
; Writ of appeal. 
Vid. Pledges, 1, 2, 3, 4. 
De Coronatore Eligendo. 


1. The under ſheriff, under pre- 
tence of adminiſtering the oaths, 
{ſwears one of the Larkdidaies, A 
coroner; the Court ordered 
him to ſhew cauſe why he 
ſhould not be committed, and 
not to file a return to the writ 
without leave. 2254 55 

2. But this is not a good cauſe at 
law, and therefore not in equity, 
to direct the new writ to the 
other coroner. ibid, 


Writ of error, 
Vid. Super/edeat, Se., I; e 


awrits, 


Writ 
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Writ de 1 capiendo. 


1. An excommunicato capiendo 
_ againſt a prifoner of the Fleet, 
being a viſcontiel writ, cannot 
be directed to the warden, not- 
withſtanding the words in the 
51hof Eliza. The Sheriff or other 


officer, 305 
Habeas corpus. 


Vid. Bill pro confeſſo, 3, under 
bill. of 


Homine replegiando. | 


1. The grandfather petitioned to 
be appointed guardian, in the 
room of the mother, to his 
grandſon, who was ſent abroad 


to be educated in the Romiſb re- 


ligion. The Court ſaid they 
could not appoint a guardian 
*till the infant was produced, 
but ordered a homine reple- 
giando againſt the perſon who 
carried him over. 249 


De ventre inſpiciendo. 


. The teſtator deviſed money to 
a charity on condition his ſon 
died without iftue male, the 
contigency happened. The wi- 
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dow in her anſwer to an infor- 
mation for the charity, fwore 
ſhe was with child, and the 
Court, in conformity to the 
writ, De ventre inſpiciendo, 
directed that the Maſter ſhould 
_ appoint two diſcreet matrotis to 
inſpect her, and certify what 
condition Wan found her in. 


392 


2. On a petition 1 0 a writ De 
ventre inſpiciendo, it was or- 


dered according to the lady's 
conſent, that two ladies men- 
tioned in the order might in- 
ſpect her till ſhe came to town, 
of which the was to give no- 
tice, and then the writ was to 
iſſue. — 5. 


X Supplicavit. 


1. The Maſter of the Rolls would 
not order a ſupplicavit quz to 


be marked, becauſe there was 
no affidavit produced of the 


huſband's circumſtances, as a. 


meaſure for him to go by. 
IE: 191 


2. But the Chancellor Sede A 


ſupplicavit to be marked, with- 
out affidavit, only upon enquiry 
of the huſband's circumſtances, 
from the ſolicitor for the wife. 

| 198 


Superſedeas 
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Superſedeas of writs, c. 
Vid. Bankrupt, 4. Ideot, &c. 2, 3. 


* 
3 


WRITIN GS and DEEDS. 


Vid. Trial, 1. Attorney, &c. 1, 


Redemption, &c. 8, under mort- 


1. The Court would not ſuperſede gage. 


a writ of error, on ſuggeſtion 
the plaintiff had given a releaſe 
of errors, and had agreed not 
to bring error, becauſe the Ex- 
chequer Chamber could try the 
releaſe, and the defendant had 
allowed the writ, by making 
the bail juſtify. 94 


2. This Court can ſuperſede a 
writ only for matter extrinſick, 
but if the writ is bad, the Court 
it is returned into, will quaſh it. 
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the truſt of the ſurp 


0 


YoRK. 


4 If an inhabitant of York makes 


a will, and executors, though 


lus of his 
perſonal eſtate is not deviſed, 


yet this is a compleat will within 


the 4 and 5 of V. and M. 


and the cuſtom ſhall not operate 


on the ſurplus. 303 


FINIS. 


